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.CASES 

ARGUED  AND  DETERMINED  jq^O. 

iir  THi 

Court  of  KING'S  BENCH, 

Michaelmas  Term, 

In  the  First  Year  of  the  Reign  of  George  IV. 


WooKEY  against  Pole,  Bart*  and  Others. 

^HIS  was  an  action  of  trover  for  an  exch^uer  bill,  An  exchcqow 
for  the  payment  of  1000&  and  interest     The  de-  in  which^tli^ 
fendants   pleaded  the  general  issue;'  and  the  cause  h^ingt^n' 
coming  on  to  be  tried  at  the  sittings  in  London,  after  ^^^^\ 
Michaelmas  term,  1818,  before  the  Lord  Chief  Justice,  -I-  ^,f:  ^"^^ 

'   of  selling  It,  de- 

s  verdict  was  found  for  the  plaintiff,  subject  to  the  ponteditathit 

banker's,  who 

opinion  of  the  Court  upon  the  following  case :  made  faim  ad- 

vances to  tfao 
The  plaintiff  was,  on  the  Ui  of  Ncvember,  1817,  pro*  amount  of  its 

prietor  and  possessor  of  a  legal  and  valid  exchequer  bill,  tentl^  be. ' 

coming  bank- 
rupt, it  was 
hM  bf  three  Junices,  Bagley  J.  dissentiente,  that  the  owner  of  the  exchequer  bill  could  nq^ 
maintain  trover  against  the  banken,  the  property  iu  such  an  exchequer  biU,  like  bank  notea 
and  bills  of  exchange  indoned  in  \Ataak,  passing  by  delireiy. 

Vol.  IV.  B  worded 


CASES  IN  MICHAELMAS  TERM 

1820.        worded  and  signed  as  follows,  <<  No.  8333, 12  May,  1817. 

"^  By  virtue  of  an  act  of  parliament  quinquagesimo  Septimo 

amintt        Geo.  3.,  Regis,  for  raising  the  sukn  of  24,000,000^.  by 

exchequer  bills,  for  the  service  of  the  year  1817,  this 

bill  entitles  or  order,  to  one  thousand 

pounds,  with  interest  after  the  rate  of  2\d.  per  centum 

per  diem,  payable  out  of  the  first  aids  or  supplies  to  be/ 

granted  the  next  session  of  parliament,  and  this  bill  is 

to  be  current  and  pass  in  any  of  the  public  revenues, 

aids,  taxes,  or  supplies,  or  at  the  receipt  of  exchequer 

at  Westminster  after  the  5th  day  oi  April.   Dated  at  the 

Exchequer  the  12th  day  of  May^  1817.     If  the  blank  is 

not  filled  up,  the  bill  will  be  paid  to  bearer. 

"  GrenviJle. 

"  N.  B.  The  cheques  must  not  be  cut  ofil" 
Early  in  the  month  of  November  the  plaintiff  sent  such 
exchequer  bill  by  his  wife  to  Messrs.  Pawsey  and  Eaton^ 
who  were  then  stock-brokers,  carrying  on  business  in 
copartnership,  for  the  purpose  of  being  sold,  and  the 
wife  delivered  it  to  them,  with  orders  to  sell  it  for  the 
plaintiff,  and  to  invest  the  proceeds  of  such  sale  in 
5  per  cent,  stock  in  the  plaintiff's  name.  They,,  how- 
ever, did  not  sell  the  exchequer  bill  as  they  were 
directed,  nor  did  they  buy  any  stock  for  the  plainti£^ 
but  took  the  bill  so  delivered  to  them  to  the  defendants, 
(who  carry  on  business  in  partnership  as  bankers,  and 
with  ynhom^Pmosey  and  Eaton  had  a  banking  account,) 
deposited  it  with  them,  the  same  still  continuing  in 
blank  as  to  the  name  of  any  payee,  and  in  consequence 
of  such  deposit,  got  them  ta  place  to  the  credit  of  their 
banking  account  a  sum  of  800/.  on  the  7th  November 
afterwards,  and  another  sum  of  200/.  on  the  8th  of  the 
same  month,  before  the  defendants  had  any  knowledge 
17  of 


POL«. 


iM  THB  First  Year  of  GEORGE  IV. 

of  the  circumstaDces  or  terms  upon  which  Pceoosey  and        1820. 
JEaion  held  the  same  bill;   but  the  defendants  did  not       — — 

AVOOKAY 

place  the  exchequer  bill  to  the  credit  of  Pauv^  and  t^tmut 
Eaton,  The  latter  afterwards,  at  various  times,  paid 
in  to  the  credit  of  their  banking  account  with  the 
defendants,  monies  amounting  to  SOO/.  and  upwards, 
and  also  drew  monies  out  at  various  times ;  and  on  the 
S7th  January^  1818,  they  had  drawn  out  of  defendants' 
hands  all  the  fiinds  to  their  credit  within  46/.  10^.,  and 
the  balance  still  remains  unsettled.  The  plaiutiff,  as 
soon  as  he  was  informed  of  this  misconduct  oiPawsey 
and  Eatofif  being  the  i4th  January ^  1818,  applied  tp 
the  defendants,  explained  the  facts,  and  required  to 
have  the  exchequer  bill  in  question  delivered  up  to 
him^  but  the  defendants  refused  to  deliver  it  up  to  the 
plaintiff,  saying  they  had  advanced  money  to  Pawsey 
and  Eaton  on  its  security.  The  defendants  afterwards, 
on  the  27th  January  aforesaid,  sold  the  said  bill  on 
their  own  account,  and  received  the  proceeds. 
The  case  was  argued  in  last  Easter  term  by 

Sir  W.  Owen^  for  the  plaintiff.  The  question  in  this 
case  is,  whether  an  exchequer  bill  is  to  be  considered  as 
money  or  goods.  If  it  be  of  the  latter  description,  it 
may  be  followed  into  the  hands  of  a  third  person,  unless 
it  be  transferred  by  the  owner  or  under  his  authority, 
or  by  sale  in  market  overt.  In  the  case,  indeed,  of  mo- 
liey,  bank  notes,  or  bills  of  exchange  indorsed  in  blank, 
it  has  been  held  that  trover  will  not  lie  against  a  third 
person,  coming  bond  fide  into  possession  and  giving 
value;  and  the  reason  assigned  for  this  is,  because 
they  are  the  circulation  of  the  country,  which  would  be 
impeded  if  pursued.  They  have  a  fixed  value ;  money 
by  royal  proclamation,  and  notes  and  bills  as  the  repre- 
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part  of  the  currency  of  the  country,  nor  are  they  ne- 
a^aimt        gofiable  instruments.     The   exchequer  bills  are  made 
for  large  sums,  none  under  100/.,  and  so  not  adapted 
for  the  purposes  of  currency.     They  are  issued  under 
acts  of  parliament,,  passed  since  the  Revolution,   and 
called  in  at  certain  times,  and  paid  off.     All  exchequer 
bills  of  late  years  have  been  issued  under  various  regu- 
lations, made  by.  tl^e*  48  G,  8.  c.  1.,  which  have  been 
recognised  by  the  subsequent  acts,  and,  among  others,  by 
the  57  6. 3.  c.  2.,  under  which  this  hill  issued.     Exche- 
quer bills  are  sold  in^  market  overt  as  ^tock,  varying  in 
its  value,  being  sometimes  at  a  premium  and  at  others 
at  a  discount.  In  Nighiingalef  Assignees^  v.  Devisme  (a),  it 
was  decided  that  stock  could  not  be  considered  as  money, 
and  ia  Ford  v.  Hopkins  (i),  which  was  an  action  for  lot- 
tery tickets,  Holt  C.  J.  said,  "  that  if  bank  notes,  exche- 
quer notes,  or  million  tickets  are  stolen  or  lost,  the  owner 
has  such  an  interest  or  property  in  them,  as  to  brings 
an  action  into  whatsoever  hands  they  are  come.''     Lord 
Mansfield,  indeed,  in  Miller  v.  Race  (c),   considers  the 
report  in  Ford  v.  Hopkins  as  incorrect  in  making  Lord 
Holt  speak  of  bank  notes;  exchequer  notes,  and  lottery 
tickets,  as  like  to  each  other ;  but  what  Lord  Mansfield 
says  as  to  lottery  tickets  is  applicable  to  exchequer  bills; 
he  says,  *^  No  two  things  can  be  more  unlike  than  a 
lottery  ticket  and  a  bank  note :  lottery  tickets  are  iden- 
tical an<J  specific.     Specific  actions  lie  for  them.     They 
may  prove  extremely  unequal  in  value ;  one  may  be  a 
prize,  another  a  blank.     Land  is  not  more«  specific  than 
lottery  tickets   are.      A  bank    note  is  constantly  and 
universally,  both  at  home  and  abroad,  treated  as  money, 

(«)  5  Burr.  25S».  (6)  I  Sulk.  JS3,  (c)  1  Surr,  452. 
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as  cask  i  and  paid  and  received  as  cask ;  and  at  is  neces-        }  ^^0. 
»aiy  for  the  purpcsges  of  commerce,  that  their  currency       woo«r 
should  be  established  and  secured.'     None  of  these.ob-        a^u 
servations  apply  to  exchequer  bills,  which,  like  stock, 
rise  and  fall  in  value.     In  Maclish  v.  Ekins  (a),  it  was 
expressly  decided  that  the  property  in  a  navy  bill,  which 
was    payable  to  plaintiff*  and   his  assigns,  would  not 
pass  without  assignment    The  period  of  the  transaction 
in   this  case  is  material;   for  it   takes  place  between 
Naoember^  1817,  and  Jbniiayy,  1818,  and  this  bill  was 
not  to  be  taken  in  payment  for  taxes  till  the  5th  Aprils 
1818.     Till  that  time,  therefore,  it  could  not  be  con- 
sidered as  cash.     Secondly,  If  an  exchequer  bill  is  to  be 
considered  in  the  nature  of  goods,  then  the  stock-broker 
was  an  agent  for  selling  the  exchec]uer  bill  and  invest- 
ing the  amount  in  5  per  cent,  stock,  and  an  agent  em-" 
ployed  in  a  specific  act   cannot   bind   his   employer, 
unless  his  authority  be  strictly  pursued.     Fenn  v.  Har- 
rison  (A),  Paterson  v.  Tosh  (c),  Newsom  v.  Thornton  ((f), 
Daubeny  v.  Duoal  {e\  De  Bouchot  v.  Goldsmid.  {/)    This 
is  a  case  of  pawning  by  the  broker ;  but  if  it  had  been  a 
sale  by  him  it  would  have  made  no  difference,  Wilkinson 
\.King.{g) 

Chitty,  contra.  This  is  a  negotiable  instrument,  like 
a  bill  of  exchange ;  it  is  transferable  before  it  is  due, 
and  it  is  expressly  stated,  that  if  the  blank  be  not  filled 
op  it  will  be  paid  to  the  bearer.  Such  an  instrument 
must,  therefore,  in  its  very  nature,  be  transferrable  by 
delivery ;  and  in  Goldsmyd  v.  Gadeny  cited  in  Collins  v. 

(fl)  Say.  73.  (6) '3  T.  R.  757. 

(e)  8  Strang.  117S.  (</}  S  EoM,  17. 

(e)  5  r.U.  604.  (/;  5  K«f.  311. 
(g)  2  Campb,  335. 
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1820.  Martin  (a),  it  appears  that  the  Lord  Chaiiccllpr  was  of 
opinion  that  navy  bills,  indorsed  in  blank,  passed  by  de- 
livery ;  and  in  Collins  v.  Martin  it  was  held,  that  the 
property  in  bills  of  exchange  indorsed  in  blank,  depo* 
sited  with  a  banker,  to  be  by  him  received  when  due, 
who  raised  money  upon  them  by  pledging  them  to  an- 
other, passed  to  the  pledgee,  and  that  the  banker  having  ^ 
afterwards  bec^ome  bankrupt,  the  real  owner  could  not 
recover  the  value.  These  authorities  are  expressly  in 
point ;  for  it  is  impossible  to  distinguish  an  exchequer 
bill,  in  which  the  blank  is  not  filled  up,  from  a  bill  of 
exchange  or  a  navj'  bill  indorsed  in  blank. 

Cur.  ad.  vult. 

The  case  stood  over  until  this  term,  when  there  being 
a  difference  of  opinion  on  the  bench,  the  Judges  de- 
livered their  opinions  seriatim. 

Best  J.  The  question  which  the  Court  is  called  on 
to  decide  is,  whether  exchequer  bills  are  to  be  consi- 
dered as  goods,  or  as  the  representatives  of  money ;  and 
as  such,  subject  to  the  same  rules  as  to  the  transfer  of 
the  property  in  them  as  are  applicable  to  money.  The 
delivery  of  goods  by  a  person  who  is  not  the  owner 
(except  in  a  manner  authorised  by  the  owner)  does  not 
transfer  tho  right  to  such  goods ;  but  it  has  been  long 
settled,  that  the  right  to  money  is  inseparable  from  the 
possession  of  it.  I  conceive  that  the  representative  of 
money,  which  is  made  transferrable  by  delivery  only, 
must  be  subject  to  the  same  rules  as  the  money  which  it 
represents.  It  was  said  by  the  Court,  in  Higgs  v. 
Holiday^  Cro,  Eliz.  746.,    "  that  where  the  owner  of 

(•)  ]^<»s.f /WA649. 
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money  had  lost  the  possession  of  it,  he  had  lost  the       18S9. 
property  in  it,  because  it  cannai  be  known  ;**  and  Lord       •— 

W00K»T 

II0U9  recognising  this  doctrine  in  the  case  of  Ford  and  agamu 
Hopkins^  Soli.  283.,  adds,  **  but  if  bank  notes,  exche- 
quer notes,  million  tickets,  or  the  like^  are  stolen  or 
lost,  the  owner  has  such  an  interest  in  them  as  to  bring 
an  action  into  whatsoever  hands  they  are  come."  It  is 
not  because  the  loser  cannot  know  bis  money  again  that 
he  cannot  recover  it  from  a  person  who  has  fairly  ob- 
tained the  possession  of  it ;  for  if  his  guineas  or  shillings 
had  some  private  marks  on  them  by  which  he  could 
prove  they  had  been  his,  he  could  not  get  them  back 
from  a  bona  fide  holder.  The  true  reason  of  this  rule 
is,  that  by  the  use  of  money  the  interchange  of  all  other 
property  is  most  readily  accoipplished.  To  fit  it  for  its 
purpose  the  stamp  denotes  its  value,  and  possession 
alone  must  decide  to  whom  it  belongs.  If  this  be  cor- 
rect as  to  money,  it  must  be  so  as  to  what  is  made  to 
represent  money,  and  Lord  Holt  has  himself  so  decided. . 
In  an  anonymous  case,  Sali^  126.,  he  held  that  trover 
would  not  lie  by  one  who  had  lost  a  bill  of  exchange 
against  one  who  had  ^ven  for  it  a  valuable  consider- 
ation. The  same  judgment  was  given  in  the  case  of  a 
lost  bank  note  in  Miller  v.  Bace^  1  Burr*  A52.  It  can- 
not be  disputed  but  that  this  exchequer  bill  was  made 
to  represent  money,  as  much  as  a  bank  note  or  bill  of 
exchange.  It  was  given  for  a  debt  due  from  govern- 
ment ;  it  is  payable  (the  blank  not  being  filled  up)  to 
bearer,  and  trans&rrable  by  delivery ;  and  is  on  its  face 
made  current^  and  to  pass  in  aty  of  the  public  revenues^ 
or  at  the  receipt  cf  the  exchequer.  But  it  has  been  said^ 
these  bills  are  not  nsed  as  negotiable  instruments,  as 
bank  bills  and  bills  Of  exchange  are;  but  are  the  oIk 
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1820.       jects  of  sale.     I  do  not  see  why  they  should  not  be  used 
• "     .  ■        as  neirotiable  instruments:    they  are  transferred  with 
ngain$t        the  Same  facility  as  other  bills  ;  and  I  know  from  the 
legislature  that  they  may  be  used  in  payments,  for  the 
statutes  direct  that  they  should  be  received  for  taxes. 
We  also  know  that  bills  of  exchange  are  as  frequently 
sold  as  they  are  delivered  in  payment.     Itis  the  business 
of  bill-brokers  to  negotiate  these  sales.    -Bfit  the  great 
point  is,  that  they  are  not  like  goods  taken  on  the  credit 
of  the  person  from  whom  you  receive  them,  but  on  that 
of  government.       The  receiver   never  enquires  from 
whom  they  come,  further  than  to  satisfy  himself  that 
they  are    genuine  bills.      Indeed,    when  they  are  in 
blank,  he  has  ho  means  of  ascertaining  from  whom  they 
come.      How  could  the  defendants,  in  this  case,  find 
out  that  this  bill  had  ever  belonged  to  the  plaintiff? 
It  is  the  plaintiff's  own  n^ligence  in  not  filling  up  the 
blank,  that  has  rendered  it  impossible  for  the  defendftnts 
to  ascertain  that  he  had  any  right  to  it ;  and  it  would, 
therefore^  be  inconsistent  with  law  and  justice  thfMy  under 
such  circumstances,  he  should  be  allowed  to  call  on 
them  to  make  gpod  the  loss  that  has  arisen  from  the 
fraud  of  his  agent.     It  seems  to  be  theopinion  of  Lord 
Chief  Justice  Lee^  who  pronounced  the  judgment  of 
the  Court  of  K.  B.  in  Hartop  v.  Hoare,  3  AtJyns^  50., 
that  there  is  no  difference  between  money^  bank  notes^ 
and  exchequer  bills.     His  Lordship  obsei-ves,  that  Lord 
HoU  had  decided  in  Ford  v.  Hopkinsj    "  that  if  money 
is  stolen  and  paid  to  another,  the  owner  can  have  no 
remedy  against  him  that  received  it ;  but  if  bank  notes, 
exchequer  bills,  or  million  tickets,  or  the  like,  are  stolen 
or  lost,  the  owner  has  such  an  interest  or  property 
in  them  as"  to  bring  an  .action  into  whatever  hands  thejp' 
'  come." 
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come*'  Lord  Chief  Justioe  Lee  says,  *'  This  most  mean  ^  1 820. 
that  the  owner  can  bring  an  action  into  whatever  hands  ^ 
they  come,  wUhoiU  a  valuable  consideration  paid  for  o^tinu 
them;  for  if  it  be  not  thus  understood,  what  Lord 
HoU  says  here  will  not  agree  with  his  fwmer  opinion/' 
This  also  gives  me  the  authority  of  Lcnrd  HoU  for  say- 
ing that  there  is  no  difference  between  bank  notes  and 
exchequer  notes  :  and  the  siune  learned  Judge  has  decided 
that  bills  of  exchange  pass  as  money*  Should  the 
deposit  of  this  bill  with  the  defendants,  under  the  cir- 
cumstances in  which  it  was  deposited,  be  considered  as 
pledging  the  biU,  that  circumstance  will  make  no  differ- 
ence, if  the  property  in  the  bill  passes  by  delivery.  In 
Collins  and  Martin^  1  Bos.  <$-  PulL  648^  a.banker  pledged  . 
biHs,  indorsed  in  blank,  that  had  been  deposited  with  him 
by  a  customer.  The  banker  had  no  authority  Jrom 
the  owner  to  part  with  these  bills ;  but  the  Court  held, 
that  with  respect  to  bills  of  exchange  indorsed  in  blank 
property  and  possesrion  are  inseparable.  The  pawnee 
had  a  right  to  detain  the  Ulls  until  the  sum  raised  on 
them  by  the  bankers  was  paid.  Od  these  grounds,  I 
think  that  a  nonsuit  should  be  entered  in  this  case* 

HoLBOTD  J.  It  has  be^  long  and  folly  settled,  that 
bank  notes  or  bills,  draiis  on  bankers'  bills  of  exchange, 
or  promisscnry,  notes,  eith^  payable  to  order  and.  in- 
doi:M|d,in  blank,  or  payable  to  bearer,  wh^ntak^  bona 
fide^  and  for  a  valiia^le  consideration,  pass  by  delivery, 
and  vest  a  right  thereto  in  the  transferree^  without  re- 
gaid  to  the  title  or  want  of  title  in  the  person  transferring 
them.  This  was  decided,  as  to  a  bank  note,  in  the  case 
of  MiUer  v.  Bace  (a),  as  to  a  draft  on  a  banker  in  Grant 

(a)  I  Burr.  45i. 

v.  Vaughan^ 
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1820.  r.  Faug^an  {a\  and  as  to  a  bill  of  exchange  indorsed  in 
blank,  in  Peacock  v.  Bhodes.  {b)  Those  cases  have  pro- 
ceeded on  the  nature  and  effect  of  the  instruments,  which 
have  been  considered  as  distinguishable  from  goods.  In 
the  case  of  goods,  the  property,  except  in  market  overt, 
pan  only  be  transferred  by  the  owner,  or  some  person 
having  either  an  express  or  implied  authority  from  him ; 
and  no  one  can,  by  his  contract  or  delivery,  transfer 
more  than  his  own  right,  or  the  right  of  him  under 
whose  authority  he  acts.  But  the  courts  have  con*- 
ridered  these  instruments,  either  promises  or  orders  for 
the  payment  of  money,  or  instruments  entitling  the 
holder  to  a  sum  of  money,  as  being  appendages  to 
money,  and  following  the  nature  of  their  principal.  In 
the  one  case  they  are  payable  to  the  person,  whoever 
he  may  be,  who  is  the  bearer  or  holder  of  the  instru^ 
ment ;  and  so  also  in  the  other  case,  unless  the  payment 
is  restrained  by  a  special  indorsement.  In  Peacock  v. 
BkodeSf  Douglas  636.,  Lord  Mansfield  says,  <<  The  holder 
of  a  bill  of  exchange,  or  promissory  note,  is  not  to  be 
considered  in  the  light  of  an  assignee  of  the  payee.  An 
assignee  must  take  the  thing  assigned,  sutgect  to  all  the 
equity  to  which  the  original  party  was  subject.  If  this 
rule  applied  to  bills  and  promissory  notes,  it  would  stop 
their  currency."  Again,  he  saiys,  <*  I  see  no  difference 
between  a  note  indorsed  in  blank,  and  one  payable  to 
bearer."  And  in  Miller  v.  Sace,  speaking  of  bank  notes, 
he  says,  «  They  are  not  goods,  nor  securities,  nor 
documents  for  debts,  nor  are  so  esteemed,  but  are 
treated  as  moft^,  as  cash  in  the  ordinary  course  and 
transaction  of  business,  by  the  general  consent  of  man- 

(•}  3  Bwr.  lilS«  (6)  Doug,  €35. 
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kind,  which  gives  them  the  credit  and  currency  of  1820. 
money,  to  all  intents  and  purposes :  they  are  as  much  — — — 
money  as  guineas  themselves  kre,  or  any  other  current  agahui 
com  that  is  used  m  common  payments,  as  money  or 
cadi."  These  authorities  shew,  that  not  only  money 
itsdf  may  pass,  and  the  right  to  it  may  arise  by  currency 
atone^  but  further,  that  these  mercantile  instmments, 
nrfuch  entitle  the  bearer  of  them  to  money,  may  also 
pass^  and  the  right  to  them  may  arise,  in  the  like 
manner,  by  currency  or  delivery.  These  decisions  pro- 
ceed upon  the  nature  of  the  property  (viz.  mone^)  ta 
whidi  such  instruments  give  the  right,  and  whidi  is 
itself  current ;  and  the  effect  of  the  instruments,  which 
either  give  to  their  holders,  merely  as  such,  the  right 
to  receive  the  money,  or  specify  them  as  the  persons 
entitled  to  receive  it«  The  question,  then,  is,  whether 
these  principles  apply  to  the  present  case,  or  whether 
this  exchequer  biU  and  the  right  thereto,  follow  the 
nature  of  goods,  which,  except  in  market  overt,  can  only 
be  transferred  by  the  owner,  or  under  his  authority?  In 
order  to  ascertain  that,  we  must  consider  the  nature  and 
effect  of  the  instrument,  both  as  to  the  property  which 
it  conoems^  and  as  to  its  negotiability  or  currency  by 
law.  In  its  original  state,  it  purports  to  entitle  the 
holder  to  the  sum  of  1000/.  and  interest ;  and  the  ori' 
ginal  hcdder  may,  if  he  pleases,  secure  it  to  himself;  but  tl 
is  payable  to  the  bearer,  until  some  name  is  inserted,  and 
when  that  is  done,  it  becomes  payi^le  to  such  nominee,  or 
his  order.  But  if  the  original  holder  parts  with  it  or  keeps 
it  in  blank,  he  by  that  very  act,  or  by  his  negligence  if 
he  loses  it,  authorises  the  bearer  whoever  he  may  be,  to 
receive  the  money ;  and  so,  if  he  were  to  insert  his  own 
name,  bu/  indorse  it  in  blank,  instesld  of  restraining  its 
negotiability,  cither  by  not  indorsing  it  at  all,  or  by 

making' 
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ld20«        making  a  special  indorsement,  he  thereby  authorise^  and 

empowers  any  person,  who  may  be  the  holder  ^bona  fide 

against        and  for  value  to  receive  it;  and  he  cannot  revoke. tha£ 
Pole.  ,  .,  . 

authority,  when  it  has  become  coupled  with  an  mterest. 

«  The  instrument  is  created  by  the  stat  48  G.  3.  c.  1.,  and 

is  thereby  made  negotiable  and  current.  By  section  2. 
the  commissioners  of  the  jyepsufy.are;  to  .make  out 
exchequer  bills, .  iu;  such  manner  and  form  as-  theyjshall 
direct ;  and  after  certain  things  are  done,  to  put  them 
into  circulation.  By  section  5.,  they  may  be  paid  in  tp 
the  receivers  of  taxes;  and  in  section  13.  are  these 
words :  '*  And  for  the  better  supporting  the  currency  of 
the  said  exchequer  bills,  and  to  the  end  a  sufficient 
provision  may  be  made  for  circulating  and  exchanging 
the  same  Jor  ready  money,  during  such  time  as  they  or 
any  of  them  are  to  be  current,  the  commissioners  of  the 
treasury  are  empowered  to  contract  with  persons  who 
will  undertake  to  circulate  and  excha^ige  them  for  ready 
money ;"  and  by  section  \  8.,  *^  on  proof  as  therein  speci- 
fied, if  any  exchequer  bill  is  lost,  burnt,  or  destroyed, 
and  on  a  certificate  obtained,  as  therein  mentioned,  the 
commissioners  of  the  treasury  are  authorised  to  pay  the 
money,  as  if  the  bill  had  been  brought  in  to  be  paid.ofi^, 
provided  the  payee  gives  security  to  pay  into  the  exche- 
quer, for  the  use  of  the  public,  so  much  as  shall  be  paid 
him,  if  the  esCchequer  bill  sha)l  be  afterwards  produced." 
An  exchequer  bill  is,  therefore,  ah  instrument  for  the 
repayment  of  money  originally  advanced  to  the  public, 
purporting  thereby  to  entitle  the  bearer  to  receive  the 
money,  put  into  circulation,  and  made  current  by  law. 
It  is  not,  therefore^  like  goods  saleable  only  in  market 
overt,  and  not  otherwise  transferrable,  except  by  the 
owner,  or  under  his  authority,  but  is,  in  all  those  several 
respects,  similar  to  bills  of  exchange  and  promissory 

notcii, 
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notes,  and  transferrable  in  the  same  manner  as  they  are.        1820. 

The  case,  therefore,  stands  thus:    this  exchequer  bill        — """ 

was  a  current  and  negotiable  mstrument  for  tlie  pay-        against 

ment  of  money.     Now  money  passes  from  one  person 

to  another,  by  reason  of  its  currency ;  and  for  that  rea-  . 

son   only,    and  not   because  it   has   no  ear-mark,   it 

cannot  be  recovered  from  the  person  to  whom  it  has 

been  passed.    The  exchequer  bill,  therefore,  seems  to 

me,  upon  the  8tthie'pi'inci]^le,  to  follow  the  nature  of  the 

money  for  which  it  is  a  security.    The  case  of  Maclisk 

V.  Ekins{a)  has  been  cited,  to  which  this  is  said  to  bear 

a  resemblance.     That  case  is  very  distinguishable  from 

the  present.     It  was  the  case  of  a  navy  bill,  payable 

to  the  plaintiff  or  his  assigns,  and  not  to  bearer.    By 

the  very  terms,  therefore,  of  that  instrument,  the  holder 

was  not  entitled  to  receive  the  money ;  and  the  question 

in  that  case  went  upon  the  ground  of  the  want  of  an 

asdgmn^t;  and  there,  too,  the  defendant  received  the 

navy  bill  under   circumstances  which  shewed  that  he 

doubted  the  broker's  authority  to  dispose  of  it     Here 

the  brokers  had  a  distinct  authority  to  sell,  and  they 

might  have  sold  the  exchequer  bill  to  the  defendants  as 

thtir  own ;  and  this  is  like  the  case  of  a  bill  indorsed  in 

blank,  payable  to  bearer,  where  the  right  arises  from  the 

instrument  itself  and  it  is  not  necessary  to  deduce  the 

title  through  the  intermediate  holders ;  and  in  that  case, 

CMins  V.  Martin,  I  Bos.  4*  Ptdl.  648.,  is  a   distinct 

authority  to  shew,  that  if  the  party  with  whom  such 

bills  are  deposit^,*  raise  mon^  upon^them  by  pledging 

them  with  ^.,  the  owner  cannot  afterwards  maintain 

trover  for  them ;  and  the  authority  of  that  decision  was 

confirmed  in  Truettel  v.  Barandouj    I  jB.  Moore,  54S. 

(«)  Sayer^  73. 

Now 
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1820.  Now  if  it  be  clear,  that  this  exchequer  bill  fellows  the 
"""^  nature  of  bills  of  exchange  payable  to  bearer,  these  au<- 
agamtt       tborities  are  expressly  in  point  to  shew,  that  the  brokers 

Pqls* 

.  might  pledge  this  exchequer  bill,  and  by  the  delivery  of 
it  transfer  the  property  in  it  to  the  defendants.  Upon 
these  grounds,  it  seems  to  me  that  there  ought  to  be 
judgment  of  nonsuit. 

Bayubt  J.  This  was  an  action  of  trover  for  an  ex- 
chequer bill.  The  bill  was  dated  the  12th  May^  1817, 
and  purported  to  be  payable  out  of  the  first  aids  to  be 
granted  the  then  next  session  of  parliament,  and  to  be 
current  in  any  of  the  puUic  revenues  and  taxes  after  the 
6iix  April  The  form  of  the  bill  was,  <' This  bill  entitles 
or  order  to  1000/.,  with  interest  at  2{jL  per 
dayi"  and  it  had  a  memorandum  at  the  foot,  that  if  the 
'  blank  were  not  filled  up,  it  would  be  paid  to  bearer. 
This  bill  belonged  to  the  plaintiff,  and  early  in  Nooem^ 
betf  1817,  he  sent  it  toPawsey  endEatan^  stockbrokers, 
that  they  mi^t  sell  it  on  his  account,  and  invest  the 
amount  in  his  name  in  five  per  cent  stock.  They  did 
not  sdl  the  bill  or  buy  the  stock,  but  deposited  it  with 
the  defendants,  who  were  their  bankers,  and  the  defend- 
'  ants,  upon  the  &ith  of  such  deposit,  carried  to  the  credit 
ctPawsey  and  Eaton  800/.  on  the  7th,  and  200/.  more 
on  the  8th  Novetnber.  On  the  27th  January^  1818, 
Pamey  and  Eaton  had  exhausted  these  sums  and  300/. 
more  to  within  46/,  10^.,  and  their  balance  with  the  de- 
fendants still  remains  unsettled;  and  the  question  is, 
whether  this  wrongful  deposit  hy  Pavosof  and  Eaton  will 
give  the  defendants  a  right  to  withhold  the  bill  against 
the  plaintiff,  the  right  owner.  Had  PanDsey  and  Eaton 
sold  the  bill  to  the  defendants  in  the  usual  and  ordinary 
course  of  dealing,  there  can  be  no  doubt  that  they 

would 
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would  have  had  good  title  to  the  bill,  b^^anae  Pawse/f  18S0. 
and  Eaton  would  have  beoi  acting  within  the  scope  and  *-^-^* 
limit!  of  the  authority  conferred  upon  them  by  the  oma 
plaintiff  which  was  an  authority  to  sell.  The  neglect 
ofPawseyaad  Eaton  to  apply  the  money  to  the  purpose 
prescribed,  would  not  have  invalidated  the  defendant's 
titles  unless  they  had  lent  themselves  to  the  fraud  of 
JPausejf  and  Eaton^  because  the  sale  of  the  bill  was  to 
precede  the  purchase  of  the  stock,  and  to  be  an  inde* 
pendent  tivnsaction ;  and  had  Pafoosey  and  Eaton  sold 
the  bill,  the  plaintiff  who  trusted  them  wkh  t!ie  applica- 
tion of  the  money  must  have  borne  the  loss  if  they  mis^ 
iqipUed  it.  But  though  Pametf  and  Eaton  could  have 
conferred  a  good  title  by  sale^  because  they  were  autho* 
rised  by  the  plaintiff  to  sell,  the  question  is,  could  they 
confer  a  good  title  by  deposit?  A  pawnee  of  goods  or 
cbattds,  or  a  vendee  out  of  market  overt,  has  in  general 
no  better  tide  than  his  pawner  or  vendor,  and  cannot 
resist  the  claun  of  the  rightful  owner;  but  bank  notes 
and  bills  of  eschange  stand  upon  a  di£Eerent  footing  ia 
diis  respect  firom  ordinary  goods  and  chattels.  The 
holder,  bona  fide^  and  for  a  valuable  consideration,  of  a 
bank  note  or  bill  of  exchange,  has  a  good  title  against  aU 
the  world ;  because,  in  the  case  of  bank  notes,  they  are 
considered  as  money,  and  pass  as  such,  and  it  is  essen* 
tial  for  the  purposes  of  trade^  that  deliveiy  should  give 
a  perfect  title,  and  because  in  the  case  of  bills  of  es^ 
change^  this  is  the  law  and  custom  of  merchants;  and  it 
makes  no  diflbrenoe  in  case  of  bank  notes  or  bills  of  ex- 
change^ whether  such  holder  has  received  them  as 
pawnee  or  otherwise,  ColUns  v.  Martin,  (a)  The  ques- 
tion here  is,  whether  such  a  bill  as  this  is  to  stand  upon 
the  fooling  of  bank  notes  or  bills  of  exchange^  or  upon 

(a)   1  f  M.  i  Pull.  648. 

that 
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1820.        that  of  ordinary  goods  and  chattels,  and  it  aeenifi  to  me 
^  that  it  stands  upon  the  footing  of  ordinary  goods  and 

Hi^inti        chattels,  not  upon  that  of  bank  notes  or  bills  of  exchange. 
The  holder  c^  a  bank  note  or  bill  has,  in  general,  no 
muniment  to  shew  his  title;  the  holder  of  an  exchequer 
bill  generally  has  the  broker's  note,  stating  the  fact  and 
particulars  of  the  purchase.     If  the  holder  buys  of  the 
government  broker,  he  gives  him  a  broker's  note ;  if  he 
buys  of  any  other  broko*,  that ,  broker  does  the  same. 
The  only  case  in  which  he  does  not  buy  of  a  broker  and 
get  a  broker's  note^  is  where  he  exchanges  at  the*  Exche- 
quer an  old  bill  for  a  new  one;  but  then  he  will  retain 
the  note  for  the  bill  he  gave  up  in  exchange.  Inthiscase, 
therefore^  had  the  defendants  asked  Ptrmey  and  Eaton 
for  their  broker's  note,  they  would  have  found  they  had 
no  title.    Bank  notes  and  bills  of  exchange  are  passed 
from  hand  to  hand,  from  one  proprietor  to  another,  in 
all  parts  of  the  kingdom,  and  are  used  as  the  media  of 
commercial  payments.     The  sale  of  exchequer  bills  is 
confined,  almost  exclusively,  to  LandoUf  and  to  one  par- 
ticular part  of  JLondofij  the  Stock  Exchange.     That,  as 
I  apfNrehendt  is  the  market  overt  for  sale  of  such  biUs ; 
and  a  sale  there  will,  I  take  it,  give  the  same  security  to 
the  buyer  which  other  sales  in  market  overt  give.  There 
is  no  market  overt  for  bank  notes  and  ordinary  bills  of 
exchange,  and  they  therefore  require  a  protection  which 
exchequer  bills  do  not.     Considering  exchequer  bills» 
therefore,  as  difierently  circumstanced  from  bank  notes 
and  bills  of  exchange,  and  upon  the  same  footing  as  other 
saleable  goods  and  chattels,  it  follows  that  a  pawnee 
thereof  will  not  have  a  better  title  than  the  pawner.   The 
cases  to  this  efiect  are  many,  and  not  disputed.    And 
even  if  this  were  not  the  case  in  general^  I  think  it  would 
be  so,  under  the  circumstances  of  this  case.    Pawset^ 

15  and 
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and  £a/oii  were  stodcbroken;  the  defendants  knew  that  1890« 
they  were  so ;  it  is  part  of  the  business  of  stockbrokers  to  " 
sell  exchequer  bills  for  others,  and  when  they  offered  ^mmt 
this  deposit,  the  defendants  should  have  enquired  in  what 
character  they  held  this  bill;  whether  as  owners  or  as 
agents,  and  the  result  of  the  enquiry  mig^t  hare  been  a 
discovery  of  the  truth.  It  was  urged  in  argument  that  by 
filling  up  the  blank  in  the  bill,  and  making  a  proper  in- 
dorsement on  the  bill,  the  plaintiff  might  have  prevented 
the  fraud  upon  the  defendants,  and  no  doubt  he  might 
if  he  had  inserted  his  own  name  in  the  blank,  and  had 
indorsed  it  <<  to  the  vendee  of  Pamuey  and  Baton^^  but  it 
does  not  follow,  because  he  mighi  have  prevented. fraud 
by  these  means,  that  he  is  to  bear  the  loss  fiir  not 
having  used  them.  Had  such  indorsement  been  usual, 
the  neglect  to  take  the  ordinary  precaution  mi{^t  have 
thrown  the  loss  on  the  plaintiff;  but  to  make  him  bear 
the  loss,  it  should  be  shewn  that  that  is  a  common  pre- 
caution. I  think  no  stress  cair  be  laid  upon  the  memo- 
randum on  the  bill,  **  if  the  blank  is  not  flUed  up  the 
bill  will  be  paid  to  bearer ;"  that  does  not  imply  that  a 
bona  fide  bearer  shall  have  a  right  against  the  proper 
owner,  but  that  payment,  under  such  drcumstanoes,  to 
the  bearer  should  discharge  government  I  lay  no  stress 
upon  MacUsh  v.  Ekins^  Say.  7S.,  because  there  the  bill 
was  payable  to  plaintiff  or  his  assigns,  and  the  plaintiff 
had  never  indorsed  or  assigned  it,  or  authorised  an  assign- 
ment In  QoUsmifd  v.  Gaden{a)  the  broker  had 
bought  the  navy  bills  and  scrip,  as  agent  for  the  de- 
fendants, and  they  left  the  navy  biUs  and  scrip  in  his 
possession;  so  that  he  had  all  the  muniments  of  tide, 

(c)  1  J9off.4^Ai«.S4S. 

Vol.  IV.  C     .  and 
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18S0*  and  ocunmoii  inquiry  would  not  have  detected  his  want 
!jr~'  of  title^  and  it  was  from  want  of  proper  oautioni  viz. 
o^**i^  the  taking  of  the  possession  of  the  muniments  from 
him  that  he  was  enabled  to  impose  upon  the  plain- 
tiffi.  Upon  the  wholes  on  the  ground  that  exchequer 
bills  toe  not  bills  of  exchange;  that  it  is  not  neoessary 
&r,  the  purposes  of  trade  that  they  should  stand  on 
the  sfune  fixiting  as  bills  of  exchange;  that  in  the  case 
of  exchequer  bill%  (here  are  muniments  oi  titles  which 
will  shew  in  whom  the  title  is;  and  that  the  defimdants 
were  guilty  of  negligence  in  not  ascertaining  whether 
Pamey  and  Eaton  had  the  proper  muniments  of  title ; 
I  am  of  opinion^  that  they  have  no  right  to  these  bilk, 
and  that  the  plaintiff  is  entitled  to  recover. 

Abbott  C.  J.  I  am  of  opinion  that  a  nonsuit  ought 
to  be  entered.  The  question  in  the  present  case  is, 
whether  the  transfer  of  the  property  in  an  exchequer 
bOl  is  to  be  governed  by  those  rules^  which  regulate 
the  transfer  of  property  in  bank  notes  and  bills  of 
exidiang^  originally  made  payable  to  the  bearer,  or 
become  so  payable  by  the  effect  of  an  indorsement, 
according  to  the  custom  of  merchants;  or  by  those 
rules  which  regulate  the  transfer  of  the  property  in 
goods  and  chatteb.  If  by  the  former,  the  authorities 
tfe  clearly  against  the  plaintiff;  if  by  the  latter,  they 
are  as  dearly  with  him.  Upon  this  question  ray  mind 
has  fluctuated ;  but  I  am  ultimately  of  opinion  that  the 
transfer  is  to  be  governed  by  those  rules,  which  apply 
to  note9  and  bills  of  exchange.  I  do  not  rely  upon  the 
case  oi  GMsmyd  v.  Gaden^  cited  in  I  Bos.  4*  PuU.  649. 
because  the  facts  of  that  case  are  not  given  with  suffi- 
cient fullness  and  perspicuity  to  enable  me  to  judge  of 

the  . 
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the  ground  and  prindple  of  the  decision.     Boty  ab-        ISflO. 
stncted  from  authority,  I  think  this  instroment  is  of      ^^^ 
the  same  nature  as  notes  and  bills  of  exchange.    Like        V^ 
diem,  it  is  neither  valuable  nor  useful  in  itself,  as  goods 
and  chattels,  such  as  a  horse,  a  book,  a  picture^  or  a 
pipe  of  wine,  are ;  it  is  valuable  only  as  entltHng  the 
holder  to  recdve,  at  some  future  time^  a  certain  sum  of 
money^  which  is  a  valos  prscisely  of  the  same  nature  aa 
the  value  of  a  note  or  bill.'    Notes  and  biUs  hare  besn 
discbgulshed  from  goods  in  regard  to  their  transfeis  lot 
the  convenience  of  trade  and  commerce^  and  in  r^^ard 
to  their  being  mercantile  and  commercial  instruments^ 
and  by  law  negotiable^    It  may  be  irue^  that  exdiequer 
bills  are  not  so  frequently  negotiated,  in  fiict^  ai^  some 
other  bills  or  notes ;  but  I  think  we  are  to  regard  the 
negotiability  of  the  instrument,  and  not  the  frequency 
of  actual  negotiation ;  exchequer  InUs  are  not  made  tor 
▼ery  small  sums,  and  on  that  account  alone  they  would 
not  become  the  subject  6f  frequent  actual  negotiation.   A 
bank  note  for  fiOOOL  passes  through  very  few  hands;  n 
bank  note  for  S/.  usually  passes  through  a  great  num*^ 
ber.    Many  country  bank  notes  have  no  ordinary  cir- 
culation beyond  a  v^  narrow  district.  Bills  of  exchange 
usually  pass  through  very  few  hands ;  but  the  charaotor 
of  these  instruments  is  in  no  degree  a^ted  by  those 
eircttmstances.     In  the  case  of  Grant  v.  Faughan  (a), 
which  arose  upon  a  draft  on  a  banker,  payable  to  die 
ship  Foriune  or  bearer,  the  Court  held  that  it  ought 
not  to  have  been  left  to  the  jury  to  say  whether  sudt 
drafts  were  in  fiict  and  practice  negotiable,  for  that  the 
question  whether  a  bill  or  note  be  ne^tiable  or  not  is  a 
question  of  kiw.    And  upon  such  a  question  of  law^ 

(a)  S  Surr,  1526. 

C  2  regwdisg 
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.  1820.       fegar^g  an  exchequer  bill,  I  should,  looking  at  the 
^  forta  of  the  instrument,  and  observing  that  the  money 

'    «*«««*        is  to  be  payable  to  the  bearer,  answer,  that  it  is  by  law 
negotiable.     I  believe^  also,  that  exchequer  bills  are  in 
fiu^t  negotiated  in  like  manner  as  other  bills  or  notes, 
though  not  to  the  same  extent,  or  among  all  people 
generally,  but  confined  chiefly  to  those  who  deal  in 
money.     And  I  have  already  said,  that  I  think  the  fre- 
quency or  extent  of  actual  negotiation  is  not  to  be 
regarded.    It  was  objected,  however,  at  the  bar,  that 
there  are  words  which  shew,   that  this  instrument  was 
jQot  to  be  negotiable  before  the  fifth  of  April,  which  day 
had  not  arrived  when  it  was  deposited  with  the  defend- 
ants.    But  I  think  the  words  have  no  such  import. 
They  are  affirmative  that  the  bill  will  be  received  as  a 
payment  at  the  Exchequer  after  the  fifth  of  Aprilf 
which  may  reasonably  lead  to  a  conclusion  in  the  nega- 
tive^ that  it  will  not  be  received  in  pajrment  there  before 
that  day.     But  compulsion  to  receive  an  instrument  in 
payment  is  not  by  any  means  requisite  to  give  to  it  the 
character  of  a  negotiable  instrument    No  man  is  com- 
pilable to  take  a  bill  of  exchange  in  payment    It  was 
also  objected,  that  exchequer  bilk  are  the  subject  of 
sale^  and  usually  are  transferred  by  sale.     This  is  true 
in  &ct,  but  I  think  the  &ct  does  not  affect  the  character 
of  the  instrument;  for  bills  of  exchange  also  are  often 
made  the  subject  of  sale^  and  are  actually  transferred 
by  sale.    For  these  reasons,  I  am  of  opinion  that  exche- 
quer bills  are  negotiable^  and  may  be  transferred  in  the 
same  manner  as  bills  of  exchange ;  and  that  in  those 
bills,  as  in  bills  of  exchange,  the  property  passes  with 
the.  possession  by  every  mode  of  transfer,  fi^aud  and 
collusion  apart.    And  I  think  this  opinion  is  most  con- 
sonant to  public  policy^   which  requires  the  utmost 

facility 
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fiuality  of  transferi  because  the  valae  is  in  some  d^^ree  1820. 
increased  thereby;  though  I  should  not  think  myself 
justified  in  deciding  the  c^se  upon  the  ground  of  public 
pohcy  alone.  It  will  be  understood  that  I  have  been 
spieaking  of  exchequer  bills,  in  which  the  blank  is  not 
filled  up  with  any  name^  and  which,  therefore^  ac-> 
cording  to  the  note  at  the  foot,  are  to  be  paid  to  the 
bearer. 

Judgment  of  nonsuit* 


Batson  and  Others  against  Dokovan  and 
Others. 

DECLARATION  against  the  defendants,  as  common  A  evikr  bad 
carriers,  to  recover  the  value  of  a  parcel,  contain-  Salhe  would 
ing  4072L  in  bank  notes  and  bills  of  exchange,  delivered  ^  for*p«re^ 
to  them  for  the  purpose  of  being  conveyed  from  JB«--  ^i^^Si*^^ 
widh-i^on-Tweed  to    Newcastle-fgHm-Ti/ne.     Plea  not  ^^",2?* 
guilly.    At  the  trial,  before  Basfley  J.,  at  the  ITorikum^  ^^^J^  ^ 
berland  Summer  assizes,  1819,  the  jury  found  a  verdict  tfaii,delworad 
for  the  defendant    The  &cts  of  the  case^  and  the  poiiits  taining  buik 
left  to  the  jury  by  the  learned  Judge,  are  very  fiilly  raount,  wiS: 
stated  by  him,  in  delivering  his  opinion;  and,  therefore^  ^LxSao^ 
it  becomes  unnecessary  to  state  them  here.    A  rule  nisi  tLTcwSui 
for  a  new  trial  having  been  obtained  in  last  Michaelmas  ^^J^*'^ 

term,  wMkft^atmid- 

^'  night,  sund- 

-  ing  for  loine 
^  ^     .         .        _-  .    .  -  -  -  time,  in  the 

Cross  Serjt,   m    Trtntty  term  last,  shewed  cause,  middle  ofanrj 
The  defendants,  in  this  case,  by  their  notice^  have  ^thf*^ 


who  WM  or- 
dered to  watch  it ;  daring  this  time  the  tMurcel  was  itolen.  At  the  trial,  two  queitioni  haTing 
been  left  to  the  jury,  fint,  whether  the  plaintiflft  had  been  guilty  of  any  unlUr  concealment, 
by:not  iafonnipg  the  carrier  of  the  nature  and  value  of  the  pa^el,  aod,  Mcoudly,  whether  the 
earriff  ImhI  been  guilty  of  groMn^gUgcDoe:  H«U;  t>y  W«s  Judges,  (.Snt  J,  di«cilti«nt«^) 
tbii  tbe  dimtion  10  At  juiy  was  right. 

C  S  declared^ 
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18S0«  deobredi  that  they  would  not  be  liable  for  parods  of 
■  a  certain  valne^  unlesfl  they  were  entered  and  paid  for 
aocordingly.  The  plaintifisi  who  had  frequently  sent 
paroels  of  value  by  the  defendants,  and  paid  for  them 
as  floch^  did  not  deal  fairly  with  iheniy  in  conoeid- 
ing  from  them  the  value  of  the  parcel  in  question* 
Bf  that  Goncealment,  they  deprived  the  Defendants 
of  the  increased  remuneration,  which  they  were  entitled 
to  for  the  increased  risk.  In  Tyly  v.  Morrice  {a\  the 
plaintiffi  had  delivered  to  a  coihmon  carrier  a  bag^ 
sealed  up,  which  they  represented  to  contain  200/., 
but  which,  in  fact,  contained  400/.  The  carrier  received 
10«.  per  cent  for  the  carriage  and  risk  of  the  i^OO^  It 
was  ruled  at  nisiprius^  that  the  carrier  was  answerable 
only  for  the  200^|  beeausethe  undertaking  was  for  the  car- 
rii^of  SOOAf  only,  and  his  reward  was  to  extend  no  ftu> 
ther  than  that  sum,  and  it  is  the  reward  which  makes  the 
carrier  answerable ;  and,  since  the  plaintiffs  had  ^en*  this 
course  to  defraud  the  carrier  of  his  reward,  they  had 
barred  themselves  of  that  remedy,  which  is  founded  only 
on  the  reward.  In  Gibbon  v.  Paynkm  (6),  lOOA  hid  in 
hay»  in  aki  old  nail  bi^  was  delivered  to  a  carrier,  he 
having  given  public  notice  knowledge  of  which  was 
traced  to  the  p]ainti£^  that  he  would  not  be  answerable 
for  numey  and  jewels,  without  notice ;  it  was  held,  how- 
ever, that  the  carrier  was  not  answerable,  because  the 
plaintiff  had  been  guilty  of  a  fraud,  in  concealing  the 
money  from  the  carrier.  Nicholson  v.  WiUan  (c),  is  an 
authority  to  shew  that  such  notices  are  legaL  In  Beck 
VmMoani{d^  it  was  held,  that  the  carrier  did  not,  by 
these  notices,  protect  himself  from  the  consequences  of 


(a)  Cbrf  Aeo,*485.  (»}  4  JBWr.  SS98. 

(c)  5  Matt,  SCyj,  {d)  16  £aft,  S4i. 
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hii  own  mtsfeastt&ce ;  here,  Iioweveri  the  Iom  hm  ariien  i69o. 
from  the  negligelice  of  his  own  servintti  one  of  the  or«i  — — 
dinaty  rhks  to  which  a  fsarrier  it  sabject,  and  from  die  j^aina 
coofieqiieiiGeB  of  which  he  matt  have  intended  to  protect 
himBeiiJ  m  caset  of  puvda  of  ralne^  by  hb  notiee*  Th« 
cues  dedded  on  the  tnbject  of  concealment^  with  retpect 
to  polidea  of  inturanoe^  ^PP^J  to  the  pnetent  oaie^  for 
this  it  in  the  nature  of  inturance.  Now  if  the  aatored 
conoeal  from  the  underwriter  any  fiuit  within  thehr 
knowledge^  materialiy  Tailing  the  nature  of  the  ridt| 
the  policy  it  tokL  The  quettion  whether  a  carrier  hae 
been  guilty  of  grtraa  n^lig6noe^  mutt,  in  some  degree^ 
depead  upon  the  Tidue  of  the  property  committed  to  his 
caiw;  and,  therefore^  the  knowledge  of  that  value  k  to 
him  df  the  iitmott  importance;  for  that  which  might  be 
ooDttdered  tdffieieDt  care^  with  respect  to  pnqperty  of 
ordinary  Valne^  mi^  juttly  be  oouttdered  insuffident  in 
the  otae  oC  money  or  jewelt. 

mOodk  fitajti  «f.  HWiamSf  and  Hbk,  oontnL  Thit 
vetdiet  cannot  be  tupported,  because  the  carrier  it 
retpontible  lor  all  leases  happening  through  hit  per^ 
sontl  defiutlti  although  he  may  have  given  notice  that 
he  will  not  be  aatwerable  for  parcelt  of  a  givvn  vafaM. 
The  firit  question  left  to  the  jury  in  this  case,  asiunes» 
that  pertODt  sending  articles  of  value,  are  bound  to 
give  ii0tioe  of  the  value  to  the  carrier^  That  propo* 
siticUi,  however^  it  not  supported  by  any  decided  caas^ 
nor  it  it  reODgnited  at  the  law  of  England^  by  any  text 
writer.  Tbe  ekteptiont  to  the  common  law  retponsi* 
bilily  of  ciirriers,  are^  where  the  loss  proceeds  from  tho 
act  of  God  or  the  king^s  enemies,  to  which,  perhaps 
may  be  added,  those  cases  where  a  party  delivering 
geodt  to  a  carrieri  fraudulently  conceals  from  him  their 
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1820.        vainer  and  therd>y  deprives  him  of  his  reward.    In 
^^  Kenrig  ▼.  Eggleston  (a),  the  plaintiff  delivered  a  box, 

wtiM«  oontaiaing  100/^  to  the  carrier,  telling  hire  only  that 
there  was  a  book  and  tobacco  in  the  box;  andi2o2feC.J» 
held;  that  the  carrier  was  answerable^  for  he  need  not 
inform  the  carrier  of  all  the  particulars  of  the  box,  but 
it  must  come  on  the  carrier's  part,  to  make  special  ao« 
oeptanoe.  In  Morse  v.  Slue  {b\  a  box  with  a  large  sum 
of  money  was  brought  to  a  carrier,  who  asked  the  owner 
what  was  in  it ;  he  answered,  that  it  was  filled  with  silks 
and  such  like  goods,  of  mean  value^  upon  which  the  car- 
rier took  it,  and  was  robbed;  it  was  held,  that  he  was 
liable^  but  it  was  said,  that  if  the  carrier  had  told  the 
owner  that  it  was, a  dangerous  time^  and. if  there  was 
inoliey  in  it,  he  durst  not  take  charge  of  it,  and  the 
owner  had  answered  as  before^  this  would  have  excused 
the  carrier.  These  case^  are  authorities  to  shew,  that 
the  carrier,  in  order  to  excuse  himself,  must  make  a 
special  acceptance.  It  is  true^  indeed,  that  Lord  Man^ 
fieldf  commenting  in  these  two  cases  in  Gibbon  v.  Ikufn^ 
ton^  said,  that  he  did  not  agree  in  the  doctrine  there 
laid  down,  for  he  conndered  them  both  as  cases  of  fraud. 
That  was  also  a  case  of  fraud,  and  the  means  used  to 
impose  upon  the  carrier,  were  equivalent  to  an  actual 
representation,  that  the  bag  contained  nothing  but  hay. 
Here  there  is  no  imputation  of  fraud ;  negligence  in  the 
plaintiffi  or  their  servants,  in  not  ix>mmunicating  the 
value  of.  the  parcel,  is  alone  insinuated;  and  the  doc- 
trine, therefore,  laid  down  by  Lord  Mamfidd^  in  the 
case  last  dted,  does  not  apply  here.  If  it  be  the  duty 
irf*  a  party  to  notify  to  a  carrier  the  value  of  a  parcel, 
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how  is  it  possiUe  to  draw  a  line  between  those  casesy       1820. 

where  sach  notice  is  necessary  and  where  it  is  not?       ' 

Batmii 

Most  notice  be  given  wh^  the  parcel  contains  linen  or  ogabui 
muslin,  or  silk,  or  only  when  it  contains  money  or 
jewels.  The  safe  rule  to  lay  down  is,  that  carriers  are 
always  liaUe,  except  in  the  case  of  fhiud.  Secondly,  it 
is  dear,  that  a  carricar  is  liable  for  the  consequences  of 
his  gross  negligence^  notwithstanding  he  may  have 
otherwise  restrained  his  responsibility  by  notice ;  for  it 
has  been  expressly  held,  that  these  notices  only  go  to 
protect  him  in  cases  of  ordinary  accidents,  and  not  from 
the  consequences  of  his  own  misconduct.  Beck  v. 
Eoans  (a),  Bodenkam  v.  Bennett  (6),  Birkett  ▼.  Wit- 
Ian  (e)j  are  authorities  in  point,  and  that  being  so^  it 
Mlows,  that  if  the  defendants  were  guilty  of  gross  ne* 
ghgence^  the  plaintiffs  were  entitled  to  recover,  although 
they  had  not  disclosed  to  them  the  value  of  the  pared. 
They  then  argued,  from  the  Acts  proved  at  the  trial, 
that  there  had  been  such  negligence  in  the  defendants. 

Cur.  ado.  i»ft. 

The  case  stood  over  until  this  term,  when  there  being 
a  difoence  of  opinion  on  the  Bench,  the  Judges  de« 
livered  their  opinions  seriatim, 

BssT  J.  This  action  was  brought  against  the  de- 
fendants, as  common  carriers,  to  recover  a  compensation 
for  the  los^  of  a  box,  containing  bills  and  bank  notes 
to  the  amount  of  4072/.  which  had  been  lost  out  of  a 
stage  coach,  of  which  they  were  the  proprietors.  The 
ddiendants  had  given  notice  that  they  would  not  be 
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iSSa  muwerftfale  for  parcels  of  valii%  unless  entered  and  peid 
""^^  §or  as  Bach.  The  plamtiffii  knew  of  this  notice.  The 
jqgotM^  .  box  was  left  with  one  of  the  de&ndantsi  at  Benmct^ 
and  booked.  Nothing  was  said  ait  the  time  of  the 
booking!  but  that  it  waa  the  box  for  Newcastle.  The 
box  was  addressed  to  Wm.  JBa/joii  and  Co.  Newoeutte^ 
and  had  on  it  a  brass  plate  with  the  words  **  BaUon 
and  Co,"9  WtOum  BaUon  and  Co.  were  bankers}  both 
at  &rwi^  and  Newcastle*  ,  The  coach  arrived  at  iBer- 
wick  at  twelve  at  nighty  and  remained  hialf  an  hoar  in 
the  mcZdfa  <tf  the  street,  which  is  of  the  width  of  80  yards* 
About  a  quarter  after  twelve  the  box  was  put  into  the 
boot  of  the  coach.  A  porter  was  ordered  to  watch  the 
ooach  s  but  this  person  was  at  a  considerable  distance 
from  it,  and  was  so  inattentive  to  his  duty  that  the 
box  was  stolen  from  the  coach  whibt  it  was  so  left 
in  the  street,  and  so  watched  by  the  porter.  My  Bro* 
thar  Bqj^  (who  tried  thia  cause)  left  two  questkwa  to 
the  jwyf  Tic  1st,  Whether  the  phunfiffi  deelt  fiurly  by 
defendantfl  in  not  ^prizing  them  that  the  contents  of 
the  box  were  of  great  value ;  2dly,  Whether  there  was 
in  the  conduct  of  the  defendants  gross  negUgenoe.  My 
learned  Brother  told  the  jury  that  if  thqr  thou^  the  con- 
cealment on  the  part  of  the  phiintiffi  was  unfiur,  or  that 
the  defendants  were*  not  guilty  of  gross  n^ligence,  they 
should  find  for  the  defendants.  My  single  opinion  will 
not  a&ct  the  rights  of  these  parties;  but  I  feel  it  my 
duty  to  make  my  humble  protest  against  the  introduc- 
tion of  what  I  think  a  new  principle  in  the  law  reUtive 
to  carriers,  viz.  that  the  owner  of  a  parcel  of  valuer 
such  parcel  having  nothing  in  its  appearance  indica- 
tive of  its  contents  being  of  small  value,  is  bound, 
unasked  fay  the  carrieri  to  state  what  is  its  worth.    I 
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am  ttlaa  bound  to  dedarc^  that  tbe  directing  the  jury        18S0* 
that  they  must  find  a  oarri^  guLUy  of  gross  negligence 
without  anjr  qualification  or  ezplanadon  of  what  ia 
meant  by  these  terms  befinre  they  fix  him  with  the  loss 
of  A  parcel  is  going  much  fiirther  in  his  &vottr  than^  I 
diinkt  his  liability  under  the  law  will  warrant    I  know 
of  no  case  in  which  a  Judge  haa  told  the  jury  that  they 
are  to  consider  whether  the  owner  of  a  pared  made  a 
proper  disdosare  of  the  nature  of  its  eontc«its»  either  to 
a  earrier  or  innkeeper.    The  novelty  of  such  a  direo- 
tion  ia  of  itself  sufiNsient  to  make  me  pause  before  I 
admit  its  pitppriety.    A  carrier  who  has  given  no  noti^ 
ia  an  insurer.    Now  if  a  man  caused  an  insurance  to 
the  amount  of  lOOL  to  be  effiKted  upon  a  thing  worth 
20fi00Lf  can  it  be  said  diat  it  is  necessary,  at  the  tin# 
of  effecting  the  poliqyt  to  state  to  the  underwriter  the 
value  of  the  thing  insured  ?   Yet  the  large  value  in  a 
amaU  compass  may  tempt  thieves  to  make  attacks  in 
rivers  and  harbours  as  well  as  on  stage  ooaches.     If  the 
underwriter  or  carrier  want  infoxmatkuii  they  muat  ask 
it;  andy  accordic^  to  their  discretion,  protect  themselvaa 
by  warranties  or  special  acc^tances^    What  is  to  be 
considered  as  a  pared  of  such  valuer  or  what  are  tbn 
particnlar  articles  that  require  caution  to  be  given  to 
the  carrier  ?    Must  it  be  of  the  value  of  lOOOf.  or  lOOA 
or  lOJL?    Mast  it  contain  jewds  or  gold?  or  ia  the 
carrier  entitled  to  this  indulgence  in  case  a  package 
contains  silver,  or  silka^  or  laces?    None  of  these  points 
have  ever  been  settled,   and  they  would  have  been 
settled  lopg  ago  if  this  direction  had  been  ulual  and 
proper,  and  then  the  decision  would  have  been  matter 
of  kw  for  the  Judges  and  not  of  fiu:t  for  the  jury.    If 
any  fiand  be  pnvtifMd  on  the  cairieri  the  caae  would 
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1820.  be  di£ferent;  but  I  cannot  consider  the  non-commnni* 
g^j^  cation  c{  the  contents  of  a  box  as  any  thing  like  fraud. 
Any  artifice  to  give  the  box  containing  the  things  of 
Talue  a  mean  appearance,  and  thereby  to  induce  the 
carrier  to  think  it  of  no  value,  and  so  prevent  him  from 
maldng  enquiries,  would,  I  think,  be  pregnant  proof  of 
fraud.  Before  it  was  the  practice  for  carriers  to  give 
notice^  that  they  would  not  be  answerable  for  parcels 
above  a  certain  valuer  unless  entered  and  paid  for  ac* 
cording  to  their  valuer  a  carrier  was  an  Insurer  against 
aU  losses,  except  such  as  were  occasioned  by  the  act 
of  God,  or  the  king^s  enemies.  This  responsibility 
(as  it  is  said  in  all  the  old  books)  was  in  raped 
of  Us  reaareL  That  reward  must  vary,  not  only 
according  to  the  weight  and  dimensions  of  the  parcel 
and  the  distance  it  is  to  be  carried,  but  also  according 
to  its  value.  The  carrier  is  entitled  to  have  this  reward 
paid  to  him  before  he  takes  the  package  into  his  cus*? 
tody.  He  always  was  at  liberty  to  make  a  special 
acceptance  of  the  goods,  and  to  introduce  into  the 
terms  of  such  acceptance  any  reasonable  condition  not 
inconsistent  with  his  duty  to  the  public.  To  enable 
him  to  make  a  proper  charge  for  the  carriage,  he  is 
entitled  to  ask  of  the  owner  what  is  the  value  of  the 
parcel.  If  these  are  his  rights,  is  it  not  lus  duty  t6 
make  these  enquiries  ?  and  is  he  not,  like  persons  in 
any  other  station,  bound  to  know  the  duties  belonging 
to  that  station  ?  Has  he  then  any  right  to  complain 
that  information  was  not  given  him  when  he  did  not 
do  what  he  was  bound  to  do  to  obtain  that  information  ? 
If  carriers  will  make  the  proper  enquiries  of  those  who 
employ  them,  they  will  find  they  may  protect  themselves 
against  frauds  and  accidents  more  efiectually  than  by 
A^ticoi^  for  ]f  tfie  wswm  to  enquiries  represent  the 
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contents  of  a  package  as  of  less  value  than  thqr  are^  the  ISStfL 
'carrier  will  not  be  Kable  for  more  than  the  yalne  stated 
by  the  owner.  If  the  representation  be  trae,  he  knows 
the  d^ree  of  care  that  euch  a  package  requires^  and 
what  he  may  reasonably  demand  as  a  compensation  finr 
that  car^  and  the  risk  that  he  must  run  in  carrying  the 
parcel.  Supposing,  therefore,  the  defendants  had  given 
no  notice,  the  plaintiff,  unasked  by  the  defendants,  were 
not  bound  to  say  a  syllable  as  to  the  value  of  the  box* 
The  only  effect  of  the  notice  is  to  prevent  the  necessity 
of  a  particular  enquiry  in  each  case.  By  these  notices 
their  employers  are  informed  that  carriers  will  not  be 
insurers  for  goods  above  a  certain  value,  unless  paid  a 
reasonable  premium  of  faisuiTance.  But  these  notices 
do  not  aflfect  thdr  responsibility  as  to  n^ligence  or 
misfeazance.  It  has  been  said  at  the  bar,  that  if  the  car- 
rier is  informed  that  it  is  a  parcel  of  great  value,  he  will 
be  more  careful  of  it  I  have  already  said,  that  if  there 
had  been  no  notice,  and  the  carrier  stood  in  the  situ- 
ation of  an  insurer,  and  be  wished  to  proportion  his 
care  to  the  value  of  his  charge  and  the  greatness  of  his 
responsibility,  he  is  not  entitled  to  such  information 
respecting  a  package^  unless  he  thinks  proper  to  ask 
for  it  The  notice  renders  any  information  as  to  the 
value  of  no  importance.  Having  given  such  a  notice^ 
he.  is  no  longer  an  insurer,  except  of  parcels  under  the 
Talue  of  SU  Whatever  be  the  value  of  a  parcel  deli- 
vered to  a  carrier,  who  has  given  such  a  notice,  if  he 
and  his  servants  pay  that  attention  to  the  safety  of  his 
carriage  andj  the  packages  in  it»  that  a  coach  loaded 
vnth  packages,  each  being  under  .5/.  valuer  requires, 
he  is  free  from  all  responsibility.  If  he  or  his  servants 
fiul  to  pay  that  attention,  and  a  parcel  should  be  lost  in 
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1820.       consequenoe  of  the  n^ligence^  for  that  negligence  he 
„  u  responiible,   whatever  be  its  amount      With   the 

greatest  deference  to  my  learned  Brother  who  tried  this 
cause,  the  jury  (being  told  th^t  they  were  only  to  con- 
sider the  value  of  the  box  when  they  were  deciding  on 
the  damages  to  be  given)  should  only  have  been  asked 
whether  they  thought  the  defendants  had  sufficiently 
guarded  a  coach  containing  many  parcels,  each  of  small 
valuer  whilst  it  was  left  without  horses  in  the  street  at 
Bermicki  On  the  second  point,  I  am  of  opinion  that 
the  jury  should  have  had  some  explanation  of  what  is 
^oaeant  by  gross  negligence*  Without  some  explanation, 
thty  would  think  that  it  mems  conduct  highly  blame- 
able.  Yet  something  much  short  of  that  sort  c^  con* 
duct  wiU  be  sufficient  to  make  a  carrier  respcmvble* 
He  and  his  servants  must  take  all  the  care  that  is 
necessary  for  the  preservation  of  the  property  com- 
mitted to  his  charge.  They  must  take  the  same  cart 
of  it  that  a  prudent  man  would  take  of  his  own  pro* 
perty.  This  is  the  law  with  respect  to  all  bailees  for 
hire  or  reward.  Can  I  say  that  such  care  was  takai  <^ 
this  property  when  I  find  the  coach  was  left  in  such  a 
tttuatton  in  the  street,  that  the  owners  thought  it  ngfat 
to  place  some  one  to  watch  it,  and  that  person  was 
diher  at  so  great  a  distance  from  the  ooach,  or  so  in«- 
attentive  to  his  duty,  as  to  allow  persons  to  go  to  the 
ooach  and  steal  the  box.  Gibbon  v.  Paynim  (a)  has 
been  referred  to ;  but  there  is  this  difference  between 
that  case  and  the  present,  namely,  that  in  that  CBae  the 
gold  was  packed  in  an  old  nail  bag,  which  was  stuffed 
with  hay  to  give  it  a  mean  appearance.  The  whole  Court 

(a)  4  ^rr,  2298. 
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very  properly  cooBidered  that  this  mode  of  paddng  eo  >  162(k 
iraluable  an  article  was  a  fraud,  and  gave  their  judg- 
ments expressly  on  that  ground.  There  is  a  diflferenoe 
betwieen  silence  and  any  act  done  to  conoeaL  The 
latter  may  be  firaudulent;  the  former  never  can.  This 
is  a  case  of  silence  only.  For  these  reasons*  I  am  of 
npinkwi  that  there  ought  to  be  a  new  trial*  < 

HoLBOTD  J.  If  the  carrier  had  giyen  no  notice  in 
this  casCi  that  he  would  not  be  answerable  for  parcels  of 
^ue,  it  scans  to  me  that  it  would  not  have  been  the 
duty  of  the  plaintifis,  when  they  brought  goods  to  him, 
to  specify  their  quality  or  value ;  for  then  it  would  have 
been  his  duty  to  make  enquiry,  if  he  either  wished  to 
have  a  reward  proportionate  to  their  value,  or  to  know 
whether  they  were  goods  of  that  quality  for  which  Imb 
had  a  snfficieiitly  secure  conveyance;  for  if  he  had  not^ 
he  m^t  lawfully  have  refused  to  take  them.  In  this 
cas^  however,  the  carrier  had,  by  his  notice,  expressly 
refused  to  accq>t  parcels  of  value  without  being  paid 
for  them  accordingly.  The  reason  for  his  giving  such 
notice  is,  on  account  of  the  ridk  in  the  carnage^  that 
he  may  claim  an  adequate  reward  for  it,  and  also  that 
he  may  use  doe  care  and  be  provided  with  sufficient 
means  to  guard  against  any  loss.  With  respect,  there- 
fore^ to  die  goods  which  he  takes,  he  requires  a  rerau- 
neration  in  proportion  to  the  value.  Now  the  plaintiffl^ 
knowing  this,  delivered  the  box  in  question,  containing 
notes  and  bills,  which  the  carrier  had,  by  his  notice, 
rdSised  to  take^  unless  entered  and  paid  for  acoordingij^ 
and  they  delivered  it  without  giving  him  any  information 
as  to  its  contents.  They  held  it  out,  therefore^  to  him  as 
an  ordinary  artide^  which  he  would  have  no  objection  to 
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1820.  take  as  of'oourse.  That  is  a  material  drcamstanee  in 
this  case,  and  makes  it  very  distinguishable  from  those 
cases  where  no  notice  is  given  by  the  carrier,  or  if  given, 
is  not  known  by  the  plaintifis ;  for  unless  the  notice  had 
been  brought  home  to  their  knowledge^  they  would  be 
in  the  same  situation  as  if  there  had  been  no  notice  a 
all.  In  cases  where  the  carrier  has  not  given  notice^  or 
where  the  notice  does  not  come  to  the  knowledge  of  a 
plainti£P,  .he  holds  himself  out,  as  a  common  carrier,  to 
take  goods  in  general ;  and  he  would  then  be  bound  to 
enquire  the.  valuer  either  if  he  expects  an  additional 
reward,  or  if  he  has  any  objedon  to  carry  any  pord- 
colar  article.  But  that  reason  does  not  apply  to  a  jcase 
where  the  owner  of  the  goods  had  notice  that  the  carrier 
would  not  be  responsible  for  goods  of  a  particular  de- 
scription. Perhap^  indeed,  the  carrier  might  not  have  a 
right  absolutely  to  refiise  taking  goods  of  this  descrip* 
tion.  I  by  no  means  say  that  he  has.  It  has  been  laid 
down,  that  wiiere  a  carrier  has  convenience  to  carry 
goods,  he  cannot  refuse  to  take  the  goods  of  any  par- 
ticular person;  and,  possibly,  an  action  might  lie 
against  him  if  he  refused  to  take  such  goods,  without 
a  sufficient  reason  for  the  refiisaL  It  would,  however, 
be  a  reasonable  excuse  for  not  carrying  goods  of  grea 
valuer  either  if  it  appeared  that  the  carrier  did  not  hold 
himself  out  as  a  person  ready  to  convey  all  sorts  of 
goods,  or  tliat  he  had  no  convenient  means  of  conveying 
with  security  such  articles.  And  so  it  was  held  in 
Jackson  v.  Rogers,  (a)  Here  the  plaintifis  knew  that  the 
carrier  refused  to  take  goods  of  this  quality,  unless 
entered  and  paid  for  accordingly ;  and  yet  they  delivered 

(a)  8  Show,  327.      . 
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them  as  things  which  the  carrier  was  to  take  as  of  1820/ 
course.  Now,  I  think  it  was  the  duty  of  the  plaintifis, 
in  bringing  such  articles  to  the  carrier,  not  to  deliver 
them  as  ordinary  goods,  but  to  inform  him  of  their 
nature  and  value ;  and  the  not  doing  so  appears  to  me 
'  as  direct  an  act  of  concealment  as  that  in  the  case  of 
Gibbon  v.  Paynton^  where  the  circumstance  of  placing 
money  and  other  valuable  articles  in  hay,  so  as  to  make 
the  carrier  believe  that  no  such  articles  were  there,  was 
hdd  to  be  a  fraudulent  concealment  Ybt  a  con- 
cealment may  be  efiected  not  merely  by  direct  acts 
done  by  a  party  himself;  but  likewise  by  \m  not  doing 
what  it  is  his  duty  to  do,  and,  by  that,  deceiving  the 
person  to  whom  he  brings  the  goods.  Here,  the  owner 
of  this  valuable  property  delivered  it  as  an  artide*  re- 
quiring no  extraordinary  care;  he  held  out,  there- 
fore, to  the  carrier,  as  plainly  as  if  he  had  told  him 
so,  that  these  were  goods  which  the  carrier  would  not 
object  to  take  on  the  ordinary  terms,  and  that  he  was 
to  consider  them  as  such.  The  carrier  had,  then,  every 
reason  to  think  that  they  were  articles  to  which  the  notice 
did  not  apply ;  for,  otherwise,  he  would  have  had  a  right 
to  expect  that  their  quality  would  be  specified.  And 
why  was  the  nature  of  the  goods  not  mentioned?  Be* 
cause  the  carrier  would  either  have  refused  to  take  the 
goods,  or,  if  he  did  consent  to  carry  them,  would  have 
demanded  a  higher  premium.  The  owner  of  the  goods 
therefore,  withheld  that  knowledge  which  it  was  his 
duty  to  have  given,  and  that  in  point  of  law  was  a  con-* 
cealment  on  his  part.  Then  the  question  arises,  whe- 
ther there  was  a  misdirection.  The  learned  Judge  left 
two  points  to  the  jury ;  1st,  Whether  there  was  negli- 
gence in  the  plaintifi'  not  specifying  the  contents  of  the 
Vol.  IV.  D  box 
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1820.  box  to  )the  carrier;  2dly,  whether  there  was  gross 
Diligence  in  the  defend^ts.      With  respeot  to  the 

agaifui  fix^st,  I  thiuk  it  was  the  plaintifis'  duty  to  specify  the 
contents,  and  that  it  was  a  fraud  an4  deceit  in  law  on 
ibis  part  in  not  doing  so.  In  my  opinicniy  th^e  carrier 
(pannot  be  considered  as  having  consorted  to  reoeiye  «n4 
carry  thesie  articles,  by  reason  pf  the  notice  which  he 
h$d  given,  and  his  ignorance  of  their  quality*  I  think, 
tb#refi>re^  he  is  not  luiswprable  as  a  carrier,  nor  even  ^s 
ft  bailee,  on  account  of  the  Jegial  firaud  of  which  the 
jplaintiffii  were  giiilty.  The  maxim,  <^  Es^  dolo  qiaIo 
^n  oritur  actio,"  applies  to  this  case.  The  second 
q^iestion  is,  Whether  there  was  gross  negligence  on  th4^ 
part  of  the  defendants.  I  think  that  qu^tion  w^ 
'  properly  leQ;  to  the  jury,  ^and  that  we  cani^ot  say,  upon 
the  evidegace,  that  they  have  drawn  a  wrong  conclusion.. 
J,  think;  therefore,  that  the  verdict  ought  to  stand. 

Baxut  J*  The  box,  in  this  case,  oontfuned  bills, 
cheques,  and  notes  of  the  value  of  4072L  Th^e  4eien4* 
ai^^  had  gjiyen  notice  that  they  woulcjl  not  beanswierabJie 
fer  parcels  of  value  unless  they  were  entered  and  paid 
for  as  sndi-  The  plaintiffs  knew  of  this  notice.  The 
box  was  left  with  one  of  the  defendant  at  Beradcki  with 
no  other  observation  than  this,  **  It  is  t]|jie  box  for  New- 
castle J*  Nothing  was  said  as  to  what  it  contained,  nor  did 
any  of  the  defendants  know  it  contained  articles  of  value. 
It  was  directed,  "  Wm.  Batson,  Nevxastle"  j^d  had  on 
it  a  brass  plate,  ^^  JVm.  Batsm  and  Co. ;"  it  was  lockei^ 
and  corded,  not  sealed.  fV.  Batson  and  Co*  were 
hfisken  J9t  Berwick  sxid  Newcastle.  The  coach  airived 
at  twelve,  and  stayed  .at  Bei-wick  half  an  hour ;  it  stood 
in  the  suddle  of  the  isitreet,  about  thirty  yards  ^oxn  the 


ijf  7^  FjWT  Yjuj?  pf  ffEPBGJE  ly.  | 

pjByi^feQ/;.  4^bout  ^  quar^/^r  j^jr  Jtvr^e»  (be  box  FM  ^SSO. 
put  ijito  the  bop^  of  the  coa^  mi  »  fipi;^  :v»tGtot  " 
tfie  coa^c^;  hot  he  wa/s  not  so  #tt^4yj9  a^  b^  mgftf  tpono  iv"^ 
IjH^,  ^d  the  box  was  pfol^ah^y  stolen  ftt)»  ib»  koQt  f^^^ 
wlfjist  }ie  ^BH  upon  the  watc^,  by  s^p?  pe^Tf^  nvho  qmh 
trived  to  e}iji(]e  bis  np^ice.  The  ^prses  werp  l^rovgibt  tP 
t^i^e  ooa^  abput  J^  nwiijies  ijifter  ijie  box  j^as  p*  jaj, 
apd  till  |b^t  timi^  nphffdj  ^as  jfith  tl^^e  cpac^^  .exospt  A^ 
^Sffei*.  Tl^ere  yj?  np  miffifff^nc^  tfi  ^e  ji^feijidaots  at 
ap^  of  tJ^eir^ervan^.  |  }e^  I  belj^v)^  jthes^  twoqr^sih 
tions  Jj?  fhe  jury.  F/fjjt,  .whetbcsr  ^  plaintift  if^U 
fairly  )3|y  %  d^e^dan^,  }n  ;not  appfi^jj^g  d»«pi|M  lb» 
bof  ooDjt^ed  jjftid.^  fijf  va^pe;  a^d,  .secwdjy,  wh^dber* 
ID  ^  cf^  of  a  parcel  of  s^c^  jf^  a^  ^9  df^jqdapta 
nj^fe^^y^xpectthfstob^  t^ere  was  grpflis  n^gUgWiPi 
in  th^  dgljpn<|a^^;  ai^  I  ^^^T  Jthink  I  jieft  tho^  ijaes^ 
tj^qf  fn  )^  a  wfiy,  ihat  pplfi^  the  jury  i^ere  wJth  tbe 
dpjjppfjfpts  9f^  bo^i^i  fl^ey  shpuld  ^d  for  the  plaixKtift; 
Iffit  I  gm  fi(^  cpfffide^f.  iupo^gi  tfaa^  point  And  unless  Ate 
^t  pff^pou/th  tki^  fbe  timtil&  did  not  ^eal  fatdy 
Vy  f]b|^  4^^d{4giil9y  i^  fmtfi^g  to  japprise  them  of  the 
yslng  gf  sJ^  Ifff^  will,  ifn4er  the  c^rciun^tmcc^  of  Jkhia 
cf^,  gwftyntfag  Vi^dfpt,  ][|))f^  th^r^  ought  to  be  a  new 
tfifJ.  Jbiif  (fras  ^  ig^  ^  npgljgenice  only,  not  of  jdois- 
%^|{u^  %:h  wanf  ,qif^  ie^lmg  09  ite  part  of  the 
pJil^nUffs  ff  ifx^  anf^wer  tP  t^^  ^ofjL.  There  may  be  t;wo 
oljc^  if^  fiffii !^  jiipticeas  this;  tbe  one^  to  secure  totbp 
ccip^pfpBV^etjpr  a  qo^up^^^^itipn  proportional  tohis  risk; 
iif^  other,  tff  ^^e  Jijgp  tp  put  parcels  of  the  greatest 
y^i^  A?  ^  pHi^c?  9^  ^  ^cat^  security.  The  risk 
VBlf5p#  fifu-QEif  ftf^Sr^t  y«Juft  ^«  greater  than  that  japon 
a  sifffiil  i^e.  TJbe  val.ujs  is  a  temptation  to  tfajeves  to 
maJLC  uttefoap^  whujtif  but  for  that  value,  they  would  not 
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1880.       make.     The  omission,  therefore,  to  apprise  the  coach-  ~ 
proprietor  of  the  value,  operates  in  two  ways.  It  deprives 
the  proprietors  of  the  extra  compensation  they  ought  to 
have^  and  it  prevents  them  from  taking  that  extraor- 
dinary cantion  which,  upon  a  parcel  of  extraordinary 
valtte^  they  naturally  would  take.    The  value  is  an  ingre- 
dient to  be  taken  into  consideration  upon  the  question  of 
gross  negligence ;  for  that  may  be  gross  negligence  in 
the  case  of  a  parcel  of  extraordinary  value,  which,  in  the 
case  of  another  parcel,  would  not  be  so.    The  trusting  a 
parcel  of  5000{.  or  10,000/.,  for  a  moment,  out  of  the  per- 
sonal care  and  superintendance  of  a  trust-worthy  servant, 
would,  if  it  were  stolen  during  that  interval,  be  gross  ne- 
gligence; but  the  trusting  a  parcel  of  40;.  value  in  the 
same  way  would  not.     Why  ?  because  parcels  of  great 
value  are  a  great  temptation  to  thieves  to  be  on  the  watch 
for  them ;  parcels  of  small  value  are  not.     In  the  case  of 
a  box  or  parcel  known  to  be  of  great  value,  the  pro- 
prietors may  take  the  extraordinary  care  of  putting  it 
into  the  personal  charge  of  the  coachman  or  guard,  or 
even  of  sending  a  special  messenger  with  it,  or  going 
with  it  themselves ;  and  these  are  precautions  which,  in 
the  case  of  a  thing  pf  ordinary  value  they  would  not 
think  of  taking.     Now,  if  a  plaintiff,  by  omitting  what 
he  ought  to  do,  prevents  a  defendant  from  taking  that 
extraordinary  care  which,  but  for  that  omission,   he 
probably  would  have  done,  has  he  a  right  to  complain  ? 
To  what  is  the  loss  to  be  ascribed?   To  his  omission. 
It  is  upon  him,  therefore,  that  the  loss  ought  to  falL 
Had  the  defendants  been  apprised  that  this  box  con- 
tained the  value  of  4072/. ;  that  so  very  large  an  induce- 
ment was  held  out  to  thieves,  and  that  the  loss  of  it 
would  make  them  answerable  to  that  extent,  can  any 

one 
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one  believe  that  they  would  not  have  taken  more  care  of       1820. 
it,  than  they  did  ?    Then  the  persons  who  prevented 
them  firom  taking  this  extra  care,  viz.  the  plaintiffiy  ought 
to  bear  the  loss.     Again,  if  this  parcel  had  been  of  the 
▼alue  of  51.  only,  it  probably  would  not  have  been  lost. 
The  temptation  to  thieves  would  have  been  less.     The 
▼Blue,  however,  makes  it  above  an  ordinary  risk.    Now 
the  holding  out  as  an  ordinary  risk  what  is  really  an 
extracM^nary  one,  is  a  legal  fraud,  *^  dolus  mains,"  and, 
**  ex  dolo  malo  non  oritur  actio."  A  carrier  is,  to  a  cer- 
ain  eaitent,  an  insurer,  and  concealment,  if  it  varies  the 
risk,  discharges  the  underwriter.     The  value  here  does 
increase  the  risk ;  that  value  is  concealed,  it  is  concealed 
wrongfully;  then  why  is  the  defendant  to  be  liable  ?  The 
case  of  Gibbon  v.  Paynton  (a),  seems  to  me  to  come  very 
near  the  present  case.    There  100/.  was  hid  in  some  hay 
in  an  old  nail  bag,  and  Was  sent  by  the  coach.    The  pro- 
prietor had  given  a  notice  that  he  would  not  be  answer" 
able  for  money,  unless  he  had  notice  what  it  was ;    the 
plaintiff  knew  of  the  notice,  but  did  not  apprise  the  pro- 
prietor that  there  was  money  in  the  bag.    The  jury  found 
for  the  defendant ;  and  on  a  rule  nisi  for  a  new  trial,  and 
cause  shewn,  the  Court  held  the  verdict  right.    Lord 
Monoid  said,  *^  A  common  carrier,  in  respect  of  the 
premium  he  is  to  receive,  runs  the  risk  of  goods,  and  must 
make  good  the  loss,  though  it  happen  without  any  fault  in 
him,  the  reward  making  him  answerable  for  the  safe  de- 
livery.   His  warranty  and  insurance  is  in  respect  of  the  ^ 
reward  he  is  to  receive,  and  the  reward  ought  to  be  pro- 
portionate to  the  risk.     If  he  makes  a  greater  warranty 
and  insurance,  he  will  take  greater  car^  use  more  caution, 

(a)  Burr.  S298« 
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1820.  imd  be  at  the  expense  df  more  gaards  or  other  methods 
of  secarity;  consequently,  if  the  owner  of  the  goods 
falive  been  guilty  of  a  fraad  apon  the  carrier,  such  fraud 
will  excuse  the  carrier.  And  here  the  own^r  was  guil^ 
of  a  fraud  upon  him :  he  meant  to  cheat  him  of  his  hire/' 
Mr.  Justice  Yates  said,  '^  A  common  carrier  insui*6s 
goods,  but  he  ought  to  be  a|)prised  what  it  is  he  under- 
takefil^  and  then  he  will^  or^  at  least;  mof^  take  prop^ 
iare.  But  he  ought  not  to  be  answerable  whbre  he  is 
deceived.  Here  he  was  deceived."  Mr;  Justice  Aston 
saidf  ^^  It  manifestly  appeared  that  this  was  moziey 
sent  under  a  concealment  of  its  being  money.  The  true 
principle  df  a  Carrier's  being  ioiswerable  is  the  reward; 
aUd  a  higher  t>rice  oii^tj  in  conscience^  to  be  pdid  hio& 
for  the  insurance  of  money,  jewels^  imd  valiiaUIe  thingS) 
thim  for  inddriiig  conimoti  goods  of  small  value :"  dnd  the 
role  wtis  discharged.  This  case  comes  so  hear  to  the  pre- 
senl^  that  I  can  hardly  distmguish  it.  The  plainfiffi; 
bere  omcealed;  the  defendaiits  had  not  their  due  reward ; 
the  defendants  were  deprived  of  that  which,  accdtding  to 
this  cas^  is  the  foundation  of  the  carrier's  liabilityi  tiz. 
a  reward  proportionable  to  the  risk ;  and  by  hot  being 
]^iq)rised  of  what  they  received,  they  were  not  put  upon 
their  guard  to  take  what^  with  reference  td  this  artidis, 
would  havfe  been  proper  care.  In  CUy  v.  WUlan  (a), 
where  the  notide  was  that  cash  would  not  be  accounted 
for,  if  losl^  of  more  than  5/.  value^  unless  entered,  and 
one  penny  insurance  paid  for  each  pound  valu^  and 
the  plaintiff  knowing  of  the  notice^  sent  a  parcel  of  light 
guineaSf  without  stating  what  they  were^  the  defendants 
were  held  not  to  be  liable,  even  to  the  extent  of  Bl.  The 

(a)  1  JSr.  IBiack,  298. 
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tCAMoDi  ure  hdt  givetii  but  it  probably  w^nt  upoii  thd       18S0. 

coAfltHlctiOtl  of  the  liotice.    Izett  v.  Mountain  {a)  iA  ex-       r ' 

actlj  to  the  siiiil^  ^ett.  Ih  Clarke  v.  Gray  (ft),  a  notice  agoimt 
^  tta  no  mof  d  than  51.  will  be  accounted  for,  for  any 
gCkSd4  or  parcels,  uiile^ft  entered  ai  such,  and  paid  fot 
accordingly,*''  UrsA  held  to  leave  the  carrier  liable 
otlly  to  the  ^terit  of  61  in  re6pe<;t  Of  ffoodn  of 
hi^vst  fttltfe.  In  ffetrft  t.  Piw?Jhw)()d(t)5  LoMrence  J. 
node^  at  the  trial;  thdt  there  wa«  gbod  reason 
idiy  a  <!ttrri^  shbttld  be  made*  acquainted  ^th  the 
vttlttft  bf  th^  gobd%  that  he  might  take  the  greater  pr^ 
catitioil  ^inst  fUte^  or  greater  fdrce  to  resist  felons  $  and 
on  tb^  rule  iiist  to  e&ter  a  bonsdit,  Heath  J.  observed^ 
that  In  Some  carriages  there  are  particularly  safe  places  to 
dapodt  jeVeli  and  articles  bf  superior  ralue)  when  known 
to  be  SUch  \  nd  Lamenee  J.  said)  there  Was  nothing 
utireasotlable  iti  ^  carrier  requiring  a  greater  sum)  where 
he  earned  goods  of  a  greater  value^  for  he  is  to  be  paid 
mo/t  <SMj  tbt  his  labour  in  carrying,  but  for  the  risk  he 
rdfls,  which  is  gi^ter  in  proportion  to  the  value;  and 
the  defendant  having  )^uti  a  notice^  which  the  plaintiff 
ktaeW}  an^  ride  wns  made  absolute  for  a  nonsuit.  Bignold 
T.  Wa»srkoiue{d)j  contains  a  similar  doctrine;  but  there 
wtts  ittotHer  point,  that  the  contract  was  with  one  of  the 
defendahtt  alone,  and  not  with  the  firm,  and,  on  that 
gh>imd  klone^  Lord  FUenborougVs  opinion  proceeded. 
These  authorities  induce  me  to  thinks  that  the  defendants 
hid  a  right  to  be  apprised  by  the  plaintifik,  that  this  bo< 
contained  articles  of  value,  and  that  the  plaintifis'  neglect 
ili  this  case^  there  being  no  misfeasance  on  the  part  of  the 
detodantsi  is  an  answer  to  the  action.    The  audioritiea 

(a)  4  MaSty  m.  (6)  6  Eatt,  $64. 

(c)  9  Tauni.  266.  (d)  131.^8. 25S. 
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18S0«       relied  upon  for  the  plaintifiy  are,  as  it  seems  to  me,  cases 
of  misfeasance.  Ellis  v.  Turner  (a),  was  the  case  of  wrong- 

«fga»ui       fpUy  carrying  the  goods  beyond  the  place  at  which  they 
were  to  be  delivered ;  they  were  to  be  delivered  at  jStoc^ 
mfUhf  between  Hull  and  Gainsborcughj  and  were  carried 
hsyond  StochoUh.  Beck  v.  Eoam  (6)  is  put  by  Lord  El- 
>    Jffiboroisghf  distinctly,  as  a  case  of  mitfeasance:  there  the 
carrier  wrongfully  drove  on  a  cask  of  brandy,  when  he  was 
told  it  was  leaking.    BirheU  v.  WtUan  [c)  was  a  case  of 
xiurfeasapce  also»  for  that  was  a  wrongful  delivery  to  a  per- 
son who  had  no  colour  for  receiving.    In  Bodenham  v. 
Bennett  {d)  the  defendant's  bookkeeper  knew  at  the  time 
l)e  rec^ved  the  parcel  that  it  contained  Welch  notes, 
and  yet  he  demanded  no  extra-payment;  it  did  not 
appear  that  plaintiffs  knew  of  the  notice^  and  the  Court 
tiiought  that  the  parcel  was  carried  beyond  its   des- 
tination, which  would  make  it  a  case  of  misfeasance. 
In  Smith  v.  Home  (^),    the  parcel  was  not  of  extra- 
ordinary value.    The  question  of  fair  dealings  in  not 
specifying  the  value,  was  never  raised,  and  the  de- 
fendants sent  their  goods  for  delivery  in  London  by  a 
cart,  which  had  only  one  person  to  attend  it,  which 
might  be  deemed  misfeasance,  it  being  the  general  cus- 
tom to  send  two  persons  with  such  carts.     Upon  the 
ground,  therefore,  that  the  defendants  ought  to  hate 
been  apprised  of  the  value  of  this  box,  and  were  not, 
that  the  plaintiffit  were  guilty  of  misconduct  in  this  re- 
spect, that  the  plaintiffs'  n^lect  deprived  the  defendants 
of  the  compensation  they  ought  to  have  received,  and 
prevented  the  defendants  from  taking  the  care  which 
they  otherwise  would  have  done,  and  that  the  value  of 

{a)  8  7.  it  531.  (6)  16  Matt,  S4^ 

(c)  S  J7. 1^  ^.  S^.  ((Q  4  iVtCtf,  31. 

thf 
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the  parcel  increased  the  probability  of  I066,  I  am  of       1890* 
opinion  that  the  plaintiffs'  n^lect  is,  under  the  circom^ 
stances  of  this  case,  a  bar  to  the  action* 


BAitoir 


Abbott  C.  J.    I  am  of  opinion  that  the  case  was 
properly  left  to  the  jury  by  my  learned  Brother  at  the 
trial,  and  I  think  the  verdict  of  the  jury  warranted  by 
the  evidence.    It  is  unnecessary  for  me  to  repeat  the 
&ct8.    The  main  objection  to  the  Judge's  direction  is,   . 
that  he  desired  the  jury  to  consider  whether  there  had 
been  any  thing  like  unfair  dealing  or  want  of  proper 
caution  on  the  part  of  the  plaintiffi.  It  cannot  be  denied, 
that  if  the  owner  of  goods  deceive  the  carrier  as  to  thdr 
quality  and  value,  he  shall  not  hold  the  carrier  respon- 
sible. This  is  laid  down  in  Qibbm  y.PajftUon  (a),  and  the 
cases  there  cited.     In  that  case  money  was  sent  hid  in 
hay  in  an  old  nail-bag,  by  a  person  who  did  not  disclose 
the  contents  of  the  bag,  and  was  not  asked  to  do  so,  and 
who  knew  the  carrier  had  given  notice  that  he  would  not 
be  answerable  for  money,  unless  he  should  have  notice  , 
that  monqr  was,  delivered  to  him.  .  In  the  present  case 
bank  notes,  in  a  box,  are  delivered  to  a  carrier,  without 
disdosing  the  contents  of  the  box,  the  carrier  having 
given  notice  that  he  will  not  be  answerable  for  notes  un- 
less entered  and  paid  for  accordingly,  and  the  plaintiff 
being  acquainted  with  such  notice.    Thus  fiir,  therefore, 
the  two  cases  appear  to  me  to  be  very  little  different 
from  each  other.     In  the  case  of  Gibbon,  v.  Paynton^ 
however,  there  was  no  proof  of  particular  n^ligence 
on  the  part  of  the  carrier ;  whereas,  in  the  present  case^ 
it  is  contended)  and  probably  rightly  so^  that  there  was 

(a)  4  J^.  WS, 


BAtMt 
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inO:       ^i-e^  negligerice  on  tfae  pstn  of  fhe  cfiitkf^;  the  <k)aeh 
litftiHg  bteh  teft  stfinding  for  fidttie  spacie  of  tiitte  dt 
midnight  in  the  middle  of  a  wide  tflreet^  alid  dti  goAtd 
or  watchmen  witliin  some  yards  of  it,  the  box  in  ques- 
tknt  bttthig  beetl  put  into  the  boot     And  It  ITfls  d>n- 
tedfled,  thftt  for  ^hth  gfdss  liegligeriee  the  datri^r  tiitUt 
Oik^tTi  iiotwithstandlng  his  tloUc^^  add  the  indiitiei'  In 
#li)cH  the  box  wfis  delitered  to  hini;  lind  th^  case  of 
Sodyhkdfn  i.  Aehhiit,  #ad  dted  ttttd  telled  ilpbh.    Bolt 
ill  ihflt  case  thel-e  was   r^^nttble  etldeftce  that  th& 
dHfe^  kiiew  the  ^udity  at  the  parcel  i  111  the  ptesent 
dAtif  I  think  i^uch  evidence  U  waiitldg.    Now  the  degree 
df  dare  thai  A  tbBn  toAf  be  teasotittbljr  required  to  take 
of  mf  things  depends,  in  my  opinioh,  tipoh  the  qtikllty 
imd  tttlue  of  the  ihliig,  atid  the  tetilptAtlOii  thereby 
d^oMed  td  theft*     Magna  peHcMo  dtt^fddlttlf  ifa&l 
ifitilhi  ^iW^ti    Alid  it  i&imot,  t  Oiliikj  be  denied,  thst 
i  IfaiiLll  bo«  eotitttUmg  blldk  ndtei  (^  illdHe5^  aibtak 
Anth  gf eflter  temptftttoti  to  theft  thra  a  pareei  of  equdi 

si^  eontfthiing  les^  vftltiable  atticles,  Ot  A  larger  atld  more 
bdlky  pat-eel  of  considetable  valiie,  &  small  box  bein^  li 
thlll^  eftsil;^  removed  atld  ootlcealed)  add  note^  being 
thiiigs  easily  disposed  6^   and  m^de  profitable  to  A 
thief.    If  the  carrier  h^  known  the  codtedtd  5f  thig 
hoii  he  eertluhly  bOghi  to   have  placed  it  id  ft  ledd 
exposed  pfetrt  of  his  carriage,  or  to  have  eansed  the  ckr*' 
rlfige  to  be  better  watehed ;  he  ought  to  have  done  so  i 
I^Obttbly  he  would  have  done  so :    t  cannot  take  upon 
myself  to  say  that  he  would  not    And  I  think  an  op^ 
portddity  of  doing  so  ottght  to  have  been  given  to  him 
by  6(fne  ihtimation  of  the  contento  of  the  box  that  he 
was  required  to  convey.     The  negligence  of  the  ser- 
vants of  common  carriers  has  been  for  a  long  time  a 
Mtjtot  of  frequent  and  just  oomplaint|  and  it  is  the 

dutjr 
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dtity  ofCiottttt,  as  flir  ftd  Oiitl  h6  consistent  with  justice!  1820: 
find  Ift#  in  t^th  piiriicaldr  teSej  to  follow  up  the  good 
bid  prliicipk  of  the  comtdOh  law,  add  do  every  thing  that 
mkf  ijidiic^  gtedter  ctte  knd  attedtion;  But  tre  inurt 
lid^  where  a  tibtic^  Uke  the  j^reselit  hk»  been  f^vefti, 
rfeqnli^  iiiore  cstte  at  thelt  hatid^  thiiil  may  reasoiiably 
be  re4}iiir^,  ddrerling  to  all  (he  particukLrs  of  the  cas@ 
before  us.  And  I  think  we  should  do  this,  if  we  were  td 
say  that  the  jury  might  not  have  been  reasonably  desired 
tb  consider  tUi!  ctmdudt  of  the  pl^nti£fl  In  this  traiis- 
ajctloil;  br  thkt  the  teneltision  which  the  jury  hilve  drawn 
in  &tbkt  of  the  deftiidaatt  was  not  reasonably  war* 
ratttid  by  die  ^dMce  beibre  thcsn.  I  itih;  therefoi'e^  of 
opiliioti  that  the  rule  ought  to  be  discharged. 

Rule  dischargea. 


HoLROYD  against  Breare  and  Holmes.        j^JIlSjr  eth. 


J^dSKE  had  dbttined  a  rule  nisi$   for  referring  it  ln<    . 

^  defencUuits  sp- 

back  to  the  Mfksteri  to  revi^  hi^  taxation^  of  costs  pcmd  by  the 
in  this  cadse.     It  was  an  action  of  tl^espass  agaidst  the  l!^piMded?^' 
two  defehdants,  who  pleaded,  firsts   the  general  issuer  2^,^  2^ 
bAA^  seboodly,  separate  jdstifications.    At  the  triali  ft  ^^^^^^^ 
▼erdict  Was  footidibr  die  defendant,  Brearej  generally^  ^'^''''iS? 
ahd  againit  the  defendtot,  Holmes^  upon  the  geherdl  B.oi>umedft 

Tcrdict  on  hit 


»;  but  for  hint^  ttpon  his  plea  of  justification.  Three  justification, 

but  the  plaintiir 

points  were  made^  iti  the  applicatioii  for  a  rule  nisi:  nicoeeded 

■gainst  him  on 
.    .  the  general 

iasoe:  H^y  Is^  that  B*  was  not  entitled  to  any  costs  pn  the  issue  found  for  him;  9d, 
tliil  tN  llastekv  hi  taiing  ^/s  costs,  was  right  in  allb^k^^  only  one^half  of  the  attorney's 
costs  for  appeanmce,  &c. ;  3d,  that  the  oosto  due  from  the  pbuixitiff  to  A,  conld  not  be  set 
off  against  the  costo  due  frpm  J9.  to  the  plaintiff. 

Erst, 


HOLKOTD 

€igeAut 
Bebau. 
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1820.  First,  that  the  Master  had  improperly  allowed  to  Breare 
only  half  costs,  in  consequence  of  his  having  appeared 
by  the  same  attorney,  as  Holmes.  Secondly,  that  the 
Master  had  allowed  the  plaintiff  ftdl  costs  against  Holmes, 
but  had  refused  to  allow  to  Hvlmes  the  costs  on  the  issue 
found  for  him;  and,  thirdly,  that  the  costs  allowed  to 
Breare  ought  to  be  set  off  against  those  to  be  paid  by 
Holmes. 

Tindal  now  shewed  cause,  and  contended,  as  to  the 
first  objection,  that  in  this  case,  the  Master  had  followed 
the  ordinary  course,  and  that  being  a  reasonable  one, 
the  Court  would  not,  upon  the  present  occasion,  make 
any  rule  to  alter  it  As  to  the  second  pobt,  he  relied 
upon  Postan  ▼•  Stamoajf  (a),  as  expressly  in  point  As  to 
the  third  point,  if  the  set-off  contended  for  were  allowed, 
it  would  deprive  the  plaintiff's  attorney  of  his  lien ;  and 
he  cited  Mordecai  v.  Nutting.  (&) 

Parhej  in  support  of  his  rule^  stated,  that  he  did  not 
mean  to  press  the  first  point,  which  was  entirely  a 
matter  for  the  discretion  of  the  Court  As  to  the 
second  point,  he  admitted,  that  he  could  not  distinguish 
the  case  from  Postan  v.  Stawway.  If,  therefore,  the 
Court  felt  themselves  bound  by  that  authority,  the  rule^ 
upon  this  point,  must  be  discharged.  But  in  that  case, 
the  judgment  of  Lord  Ellenborough  proceeded  entirely 
upon  the  practice  of  the  Court.  This,  however,  is  not 
a  matter  of  practice,  but  a  right,  depending  on  the  true 
construction  of  the  statute  23  Hen.  8.  c.l5.  s.  I.  If, 
therefore,  the  Court  see,  that  the  construction  hitherto 

(a)  8  Aur,  S61.  (6)  Barnes,  liS.] 
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adopted  in  f^ctice,  be  wrongs  they  will,  notwithstand-        1820k 
ine  the  practice,  give  to  the  defendant  that  which  is  his       — — 

HOLIOTS 

light.  The  words  of  the  Statute  are,  <<  That  if  any  verdict       j^S"*^ 
happea  to  pass,  by  lawfhl  trial  against  the  plaintiff,  in 
any  actionj  the  defendant  shall  have  judgment  to  recover 
his  costs ;  and  the  statute  of  4  Jac.  c.  3.,  which  extended 
the  statute  of  Hen.  8.,  is  to  the  same  effect.     Now  here, 
there  was  a  verdict  upon  the  justifi<jation ;  and  the  de- 
fendant, therefore,  is  entitled  to  have  judgment  entered 
for  him  for  those  costs*     It  may,  however,  be  said,  that 
the  statute  only  applies  to  cases  where  the  plaintiff  ob- 
tains no  verdict,  and  that  it  would  be  inconsistent  to  have 
two  judgments  on  the  record.     But  Day  v.  Hanks  {a)  is 
an  authority  to  the  contrary  of  the  first  of  these  ob- 
jections, and  Winnard  v.  Foster  {h)  shews,  that  two  judg- 
ments may  be  entered  upon  the  record ;  and  these  autho- 
rities were  not  referred  to  and  fully  considered  in  Postan 
V.  StoTVonty.    As  to  the  third  point,  the  lien  of  the  at« 
tomey  applies  only  to  cases  where  there  are  distinct 
acti<xis,  but  not  to  a  claim  of  set-off,  where  the  whole 
arises  in  the  same  action ;  and  he  referred  to  Schocie  v. 
Nchk  and  Others  {c\  and  Caoothom  v.  Thompson,  {d) 

Batley  J.  The  principal  question  in  this  case  is, 
whether  or  not  the  Court  now  may  give  a  judgment  for 
costs  to  be  paid  by  the  plaintiff  to  the  defendant,  upon 
the  issues  found  for  him,  as  well  as  a  judgment  for  the 
pluntifffor  his  damages  and  costs.  Now  that  question, 
as  it  seems  to  me,  was  expressly  determined  in  the  case 
of  Postan  V.  Stanway^  where  the    defendant,    having 

(a)  3T.R.eS6.  (b)  S  Luiw.  lisa 

(c)  1  H.  Bl.  23.  ((/}  B%iUock  on  Cosis,  471.  SdecU 


pleaded 


Bkbarx. 


46  PASS6  IN  mPlUSi^UJi9  T£RM 

)9.20.       p|e94e4  Aree  pleas,  ^o  issuer  were  fopnd  ^r  the  p^r 
__  "  '        tiff;  81)4  on  the  tbjrd  Uaue,  which  applied  ^  /^  p»f t 

agfdntt  '■■  only  of  the  pls^ntiff's  ^ems^^  »yerdict  witf  ^und  f^r 
tbe  d^encfant  ]Dt  appearedt  therefore,  tli^t  the  p)«tintjff 
I^,  uppp  the  third  issue,  umieces^arily  c^rie^  the  de^ 
fendiLDt  dpwi^  to  trial.  The  Cpur^  ^tered  iptp  tj^e 
questiojv,  and  decided,  that  the  diefencjant  was  not  e;!^- 
titi^d  to  have  ^y  judgment  entered  for  hijxu  l^hal.  hftjf 
huee^  ^e  .cQ.uirse  of  prpc^ed^og  in  tl^is  jCgurt,  ^  f^\m^ 
af  paemory  or  precedent  can  go.  t^o  insta^uce  to  t^ 
cqf^tqffy  ^  |:>een  citc^  except  ffiffintfr^  v-  FR/^ff"* 
Tk^  h^W!^y^9  WAS  A  .<c^  .Pf  x'^pJii^iOf  wber^  )x)th 
gortie^  4^e  actors;  f^u}  th^e  ^e  (jl.e^dant,  as  U  iWr 
p^r^eid,  ijna^dle  an  avojyry,  an<^  c]^ffied  |t  r^un;.  ^pw,  if 
the  ^di(»^.esjs,  as  .was  t^e  case  .tfaei^,  ^<ere  goo^  pn^y  W  ^ 
pa^  fhi^  plaintjUBT  would  ))e  enfjt^e^  to  dam^ges^  au^  Xjb^9 
defe^ant  would  be  ^tftXe^  to  a  xietufB  9jr  the  p^  fi^ 
w]bich  the  4^^tres8  was  good,  a;nd  )»  damages  co^^^segji^eci^ 
VJfm^  ithfjt  return^  so  ^t  t]^e  ?au^]t  Jb^  ;tw.p  dUBfereq^ 
j^dgmegats  property  entered  upon  tl^e  ^recor^-  Pfl9ff 
this  ground  it  seews  to  411^  that  that  ca^se  is  djjstjpgwjs^i- 
able  i&'Qin  the  pre^e^t,  ani  PoOan  y.  SUfnfmgf  iTCvng 
directly  in  point,  we  are  not  warranted  in  d^arting 
^qujL  ^e  ^ihoritjf  of  that  c^se.  Upcfn.  the  p^j^  P9Pt, 
I  haye  np  dpubt  that  the  Mfuter  has  exegrcised  f  spj^jind 
disoretion;  and  as  to  ,the  liberty  of  settjg^g  off  tt\e  cpstf 
against  eacti  otjber,  iix^  cannot  be  alflpwedi  beca;usejit 
would  ^e^oy  the  lien  of  tbe  pliun|jff's  lOtpmQr.  Tlhe 
role  must,  therefore,  be  discbarged. 

Best  J.  I  am  not  disposed  to  disturb  the  practice 
which  has  prevailed  as  to  the  allowance  of  costa  by  the 
Master,  where  two  parties  appear  by  the  same  attorney. 

It 


BaiAfti. 
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U>  seems  to  be  a  reasonable  emd  proper  ^e.  ^  to  1820. 
the  second  point,  I  think  the  case  in  JjOvycke  19  ol^ly  ^-^--> 
distinguishable  from  the  present,  upon  the  gn^uuKl  jfim^ 
pointed  out  by  my  Brother  BayUy.  But  eyoi  if  thu^ 
were  not  the  case,  I  should  adhere  to  the  authority  qf 
Postcai  y.  Stamxy  in  preJB^ence  to  it.  Upon  the  fhird 
point,  the  cases  cited  are  distinguisha^e  ji^pop  t)us 
gDound,  that  there  the  implication  was  made  op  the 
part  of  the  plaintii^  and  upon  an  affidarit,  ^i  th^  /J^ 
case^  th^  the  two  defendants,  who  h&d  sufferi^  jiiM^g^en); 
to  go  by  .4efau]t,  h^  acted  jg^der  the  authority  of  the 
other  dci^daol,  who  had  obtained  the  verdicit,  and  that 
the  latficf  had  yndert^en  to  pay  their  damages  Bfi^ 
costs.  Her^  however,  tb^  afqplica^on  is  on  th^  p^  of 
the  defendant;,  and,  if  we  were  to  grant  it,  we  should 
disturb  it|ie  lien  tp  whict^  the  plaintiff's  attorney  '^  e9- 
titled.  The  rule,  must,  tjiei^efor^  be  disdlw^ged^  md 
with  costs. 

Bule  disch^grged  with  coats,  (a) 

(a)  Abbott  C.  J.  and  Holroyd  J.  were  absent  in  the  House  of  Lords. 


In  the  Mattel*  of  the  flxecutors  of  AiT<?Kf      Wednesday, 
aeceasted. 

J^CARLETT  bad  obtained  a  rule^  calling  upon  Mr.  Who*  the  em- 

Blamire,  an  attorney  of  this  court,  to  shew  cause  Ltoro^ii 90^ 

why  he  should  not  deliver  to  the  attomies  of  the  exe-  S^p^^^^ 

character  ai  to 
fford  a  presumption  ^at  his  employment  was  in  oonseqoen^  of  that  diaracter,  the  Court 
win  interfere  in  a  summary  way  to  compel  bim  faithfully  to  execute  the  trust  reposed  fai  him ; 
^nd  therefore,  wbete  an  attoniay  was  employed  by  ^.  to  collect  and  get  in  the  eflkds  due 
to  him  as  administrator  of  another  person,  the  Court  compelled  the  attorney  to  render  an 
account  to  the  executors  of  ^.  of  the  monies,  &c.  received  by  him,  although  he  had  never 
been  employed  tnr  ^.  or  liis  e^iecuton  to  conduct  any  suit  in  law  or  equity  on  his  or  their 
bchali: 

cutors 
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1 820  •       cutors  of  JbAn  Aitkin  his  bill  of  costs,  in  relation  to  busi- 

"^"^       ness  done  for  the  said  John  Aitkin^  deceased,  as  adminis* 
IntbcMattcrof 

Anxzir.       trator  of  George  Aitkin^  deceased ;  and  also  an  account 

of  his  receipts  and  payments  in  respect  of  the  estate  of 
Qeorge  Aitkin;  and  wBy  he  should  not  pay  over  the 
balance  in  his  hands,  and  deliver  up  all  deeds,  papers, 
and  writings  in  his  custody  or  power  belonging  to  the 
said  executors.  It  appeared  from  the  affidavits  that  Mr. 
Blamire  had  been  employed  by  John  Aitkin  as  his 
attorney  and  agent,  to  collect  and  get  in  the  effects  of 
George  Aitkin^  and  that  he  had  received  considerable 
sums  of  money  on  that  account :  that  repeated  appli- 
cations had  been  made  by  the  executors  of  John  Aitkin 
.  for  this  account,  and  for  his  bill  of  costs  relating  there- 
to ;  which  had  all  been  inefiectuaL  The  affidavits  in 
answer  stated,  that  Mr.  Blamire  never  was  employed 
dther  by  J<^  Aitkin  or  by  his  executors  in  prosecuting 
or  defending  any  cause  or  suit,  or  other  proceeding  in 
this  court,  or  in  any  other  court  of  law  or  equity. 

Uttledale  shewed  cause,  and'^contended  that  this  was 
an  answer  to  the  present  application ;  and  he  cited  Cocks 
y.Harman{a)i  where  an  ^plication  for  a  rule  upon 
the  defendant,  to  deliver  up  to  the  plaintiff  an  account . 
similar  to  the  present,  was  refused.  And  in  Ex  parte 
Lcnoe  (A),  a  similar  application  was  refused. 

Scarlett,  contri.  If  this  rule  be  made  absolute^  it  will 
be  for  the  advantage  of  the  attomie»  themselves,  for  it 
will  prevent  them  from  having  it  in  their  power  to  do 
that  which  is  wrong,  and  the  exercise  of  this  summary 

(a)  6  East,  404.  (6)  8  JEast,  257. 

juris- 
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jurisdiction  over  them,  as  officers  of  the  Court,  will  be        1820. 
equally  for  the  advantage  of  the  public;  and  he  dted  in  the  Matter  of 
Htighes  V.  Mayre  (a)  and  Strong  v.  Home  (6),  where  the        Aiwik. 
Court  compelled  an  attorney  to  deliver  up  deeds  en« 
trusted  to  him  by  his  clients ;  and  he  contended  that  no 
dtstmetion  could  be  made  between  the  delivering  up  of 
deeds  and  the  payment  of  the  money  in  dispute. 

Abbott  C.  J.  The  question  in  this  case  is,  whether 
this  Court  will  compel  an  attorn^  to  do  that  which  in 
justice  he  ought  to  do.  Now  the  rule  by  which  the 
Court  are  to  be  governed  in  exercising  this  summary 
jurisdiction  over  its  officers  seems  to  me  to  be  this; 
where  an  attorney  is  employed  in  a  matter  wholly  un- 
connected with  his  professional  character,  the  Court 
will  not  interfere  in  a  summary  way  to  compel  him  to 
execute  faithfully  the  trust  reposed  in  him.  But  where 
the  employment  is  so  connected  with  his  professional 
character  as  to  affi)rd  a  presumption  that  his  character 
formed  the  ground  of  his  employment  by  the  client, 
there  the  Court  will  exercise  this  jurisdiction.  And  the 
case  where  the  Court  compelled  the  attorney  to  deliver 
over  deeds,  placed  in  his  hands  for  the  purpose  of 
making  a  conveyance,  proceeds  upon  this  ground.  For 
inasmuch  as  a  conveyance  requires  knowledge  of  law, 
the  trust  is  reposed  by  the  client  in  the  par^,  in  respect 
of  his  being  an  attorney.  I  am  of  opinion  that  the  fiusts 
in  this  case  bring  it  withiii  this  rule,  and  that  the  rule 
ought  to  be  made  absolute. 

Rule  a&solute. 

(a)  3  T.  ii«  S75.  (^)  I  SiTnifi.  681. 

Vol.  IV.  E 
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lliewiiaiftge, 
&C.  due  upon 
goods  imported 
was,  by  the 
oouneof  tiide, 
paid  bj  the  im- 
porter at  the 
Chmttnoi  foU 
lowing  the  im- 
portaUon,  whe- 
ther the 


were  m  1 
mean  timers 
moredornot. 
The  goods 
were  sold  to  At 
and,  after 
C^rittmah  the' 
merchant  im- 


bankrupt: 
Held,  that 
there  was  no 
lien  on  the 
goods  for  the 
wharfage,  &c. 
■a  against^. 


Crawshay  and  Others  against  Homfray  and 
Others. 

'J'ROVER  for  iron.  Plea,  general  issue.  At  the  trial 
at  the  last  sittings  at  Guildhall,  before  Abbott  C.  J^ 
it  appeared  that  the  iron  in  question  had  been  imported 
by  Messrs.  ToHie  and  Co.,  and  landed  at  Defendante' 
wharf  OD  the  14th  OciiOer.  On  the  15th  Octoba-  the 
plaintiffi  purchased  the  same  of  Tt^tie  and  Co.,  anii  the 
order  for  delivery  of  it  was  given,  and  the  price  paid 
to  ToUie  and  Co.  by  the  plaintiffs  on  the  following 
day.  A  part  of  the  iron  was  subsequently  delivered 
to  the  plainti£&  at  different  times,  till  March  following, 
w^en,  in  consequence  of  Totlie  and  Co.  having  become 
bankrupts,  the  remainder  of  the  iron^  amounting  to 
about  90  tons,  was  detained  by  the  defendants,  who 
claimed  a  lien  upon  it  for  their  charges  in  respect  of 
whar&ge^  &c  These  charges  amounted  to  about  1261^ 
and  the  course  of  dealing  proved  as  to  them  was  that 
they  were  usually  paid  by  the  merchant  importer  at 
the  Christmas  following  the  importation,'  whether  the 
iron  had  been  removed  in  the  mean  time  or  not  Upon 
the  trial,  the  Lord  Chirf  Justice  was  of  opinion  that  the 
defendants  were  not  entitled  to  a  lien  upon  the  iron  for 
these  charges;  and  the  jury,  under  his  direction,  found 
a  verdict  for  the  plaintiffs.     And  now 


M^nyat  moved  for  a  rule  nisi  to  set  aside  this  verdict, 
and  to  enter  a  nonsuit.  If  in  this  case  the  usual  time 
for  payment  of  the  charges  upon  the  iron  had  not  ar-* 
rived,  the  case  would  be  very  di&rent   Here,  however, 

it 
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CAAWUBr  , 

UmnAt. 


it  had  expired,  and  the  money  wa«  demandable  «t  the  ISSO. 
time  when  the  lien  was  claimed,  and  this  hringa  the 
case  within  the  authority  of  Stevenson  y^Blakdoci  {m\  Ib 
which  this  very  distinction  was  taken,  between  that  case 
and  Canett  t.  Simpton.  (b)  It  was,  indeed,  fermerly  laid 
down,  in  Bremin  y.  Currant  (r),  that  whereter  there  w«s 
a  special  agreement,  there  could  be  no  Hen ;  but  that 
must  now  be  taken  subject  to  the  observations  made  by 
Gibbs  C.  J.  hi  HuiUmv.  Bragg  {d\  where  he  cites  2  MM. 
Ab.92.  lA.pl.  2.  6.,  and  Cro.  Car.  21 1. ^  and  Ydv.  06* ; 
and  there  that  learned  Judge  expressly  guards  agaiaat 
the  being  understood  as  sayitig  that  the  lien  which  haA 
been  taken  away  by  an  agreement  to  pay  in  bills  would 
not  be  restored  after  those  bills  had  been  didionoHred. 
And  In  Chaw  ▼;  We^more  {e)  this  Court  held^  that  an 
agreement  to  pay  a  miller  in  a  particular  numner  did 
not  deprive  him  of  his  right  of  lien«  Here^  perhaps, 
in  the  interval  between  October  and  Chrittnuu  the  de- 
fendant's right  of  lien  Was  suspended ;  but  upon  the 
fidlure  of  Tottie  and  G).  to  pay  at  that  time^  the  right 
of  Hen  was  restored* 

Abboit  C.  J.  I  think  we  ought  not  to  grant  any 
rule  in  this  case  It  ia  distinguishiMe  irom  the  autho* 
titles  which  have  been  cttecL  Here  it  is  clear  that,  at 
the  ttme  when  this  iron  was  originally  purchased  by  the 
l^aintift,  these  defendants  had  no  lien  upon  it  for  these 
charges.  Now  can  it  be  contended  that  after  this  a  lien 
upon  these  goods,  the  ptioperty  of  the  plaintiflis  is  to 
ariee  frma  a  subsequent  defavlt  in  pqrment  by  other 

(a)  I  I£.4;S.585.  (0  16  Veujun.  5i7i. 

(c)  JMi. ir.P.  45.  (fi  2  Mar$h.  945. 

E  2  perb 
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1820.  persons.  I  think  it  cfuinot ;  and,  therefore^  retain  my 
opinion  at  the  trial,  th^t  the  plaintiffs  are  entitled  to 
recoyer. 


CftAWtSAT 


Baylbt  J.  According  to  the  usage  of  trade,  it  ap- 
pears that  in  this  case  a  specific  time  is  giren  to  the 
merchant  importer  for  the  payment  of  these  dues.  The 
iron  in.  question,  which  originally  belonged  to  Tattie 
and  Co.,  was  by  them  sold  to  the  pldntifi  in  dctober^ 
and'  at  that  time  the  plaintiffs  had  clearly  a  right  to  the 
delivery,  without  any  lien  being  claimed  by  the  de- 
fisndants.  In  consequence  of  this,  on  their  application, 
a  great  part  of  it  is  delivered.  How,  then,  can  the  non- 
delivery of  the  remainder,  till  after  the  debt  due  from 
TMie  and  Co.  has  become  payable^  make  any  diflfer- 
ence  ?  As  it  is  clear  that  at  the  time  of  the  sale  the 
defendants  had  no  lien,  I  am  of  opinion  that  the  subse- 
quent non-delivery  did  not  give  any  new  right  of  lien 
to  them. 

HoLROYD  J.  The  principle  laid  down  in  Chase  v. 
Westmore^  where  all  the  cases  came  under  the  consideiv 
ation  of  the  Court,  n^ras  this,  that  a  special  agreement 
did  not  of  itself  destroy  the  right  to  retain ;  but  that  it 
did  so  only  where  it  contained  some  term  inconsistent 
with  that  right.  Now  if  by  such  agreement  the  party 
is  entitled  to  have  the  goods  immediately,  and  the  pay- 
ment in  respect  of  them  is  to  take  place  at  a  future 
time,  that  is  inconsistent  with  the  right  to  retain  the 
goods  till  payment.  That  was  the  case  here :  the  wharf* 
age  was  not  paykble  till  ChristmaSi  and  by  the  sale  the 
plaintifi  had  a  right  to  an  immediate  delivery  of  the 
goods.    And  the  subsequent  default  of  ToiHe  and  Co. 

to 
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to  pay  the  debt  due  from  them  will  not  alter  the  case.  1820J 

I  think,  therefore,  that  the  defendants  bad  in  this  case  *— * 

no  right  to  retain*  and  tbat  this  verdict  is  right  agamm 


HOM»A«i 


Best  J.  The  principle  has  been  truly  stated,  that 
unless  the  special  agreement  be  inconsistent  with  the 
right  of  lien,  it  will  not  destroy  it  Here,  however,  it  * 
seems  to  me  tbat  it  was  inconsistent,  the  wharfage  not 
being,  by  the  usage  of  the  trade,  payable  till  a  snbse- ' 
quent  period,  and  the  goods  being  to  be  delivered  im- 
mediately. There  was,  therefore,  in  this  case  no  original 
right  of  lien  in  respect  of  these  charges;  and  I  am  not 
aware  €s£  any  case  where  it  has  been  decided  that  a  sub- 
sequent default  in  payment  can  give  such  a  right  where 
it  did  not  originally  exist 

Rule  refused. 


Doe,  on  the  Demise  of  Sutton,   against     jh^^ 


RiDGWAY. 


IfatembeflCih, 


j^JECTMENT  to  recover  knds  in  the  county  of  in  the  proof  of 

Somerset.    Plea,  general  issue.    At  the  trial,  before  d^Mar. 
Burrough  J.,  at  the  last  Summer  assizes  for  that  county,  ^^  ral^ion^ 
the  lessor  of  the  plaintiff,  who  claimed,  as  heu-  at  law  of  ^^^^pj^^ 
Jnne  Walker ^  the  person  last  seized,  in  order  to  deduce  *^^*J 


the  pedigree,  offered  in  evidence  the  dying  declarations .  «•  "J^JSf]^ 
of  one  Barrett^  who  had  as  she  herself  stated,  been  ser* 
vant  to  Margaret  Walker^  through  whom  the  pedigree 
was  traced.  This  person  had,  during  her  last  illness,  at 
the/ige  of  103,  afler  she  had  expressed  her  full  convictioa 
that  siie  could  not  recover,  and  only  a  fisw  days  before 

E  3  kcr 
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1820.  her  death,  made  these  declaraUoDs.  The  learned  Judge 
rejected  the  evidence ;  and  the  defendant  having  obtained 
a  verdict, 


Dob 

MMWAV* 


Scarlett  moved  for  a  new  trial.  These  declarations 
ought  to  have  been  received  in  evidence*  The  principle 
on  which  such  evidence  is  receivable  is  stated  to  be 
founded  partly  on  the  situation  of  the  dying  person, 
which  is  considered  as  powerful  over  his  conscience  as 
the  obligation  of  an  oath,  and  partly  on  the  absence  of 
interest  at  such  a  time^  which  dispenses  with  the  neces* 
sity  of  a  cross  examination  (a)  ;  and  this  equally  applies 
to  civil  as  to  criminal  cases,  llus  will  be  found  laid 
down  in  the  case  of  the  subscribing  witness  to  a  bond, 
whose  dying  declarations  were  allowed  to  be  given  in 
evidence,  by  Heath  J.  (6),  to  prove  it  a  forgery,  and  in 
Wrightf  dem.  Cfymer,  v.  Littler,  (c)  And  in  DrummaruTs 
case  ((2),  it  seems  to  have  been  admitted,  that  the  dying 
declarations  of  a  person,  as  to  his^  having  stolen  a  watch, 
would  be  admissible,  although  there  the  evidence  was 
rgected,  on  the  ground  that  the  party  making  the  de- 
clarations was  an  attainted  convict.  Here  the  party  was 
in  artipilo  mortisy  and  could  have  no  motive  for  deeeiti 
The  declarations  oughtp  therefore,  to  have  been  re^ 
ceived*    He  also  referred  to  TYnifer's  case,  (e) 

Abboit  C.  J«  The  cases  cited  are^  I  believe^  the  only 
exoeptaoos  to  the  general  rule  af  not  receiving  evidence^ 

(a)  PkiBipp9imSmdeh£f,  100.  la  edit. 

(P)  Cited  by  Lord  EUenborougk  ui  Jhiuon  ▼.  JRnmdrd,  6  Eattl  195. 

(c)  5  Bterr.  1244.  {<£)  1  Leaeh:Cnh  Oca,  578, 

(0  1  JRni.  Pf.  Cf\  954. 

unless 


EiMirAr. 
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unleis  upon  ofitb,  and  with  the  opportunity  for  cross       1820. 
examioation.     I  an\not  aware  of  any  other;  and  it       ■' 
seems  to  me^  that  the  present  case  does  not  M  within       t^^ 
these  exceptions.   The  evidrace^  therefore^  was^properly 
rgected  by  the  learned  Judge. 

Baylsy  J.  In  the  case  of  Avtson  v.  JSnnairdf  the 
dedamtions  were  received  upon  a  very  different  principle. 
There  thqr  were  part  of  the  res  gestae ;  and^  in  Tinkler^B 
case,  the  declarations  redeived  were  those  of  the  party 
who  had  taken  tb^  poison*  The  case  of  the  subscribing 
witness  seems  to  be  founded  on  this;  he  must  have 
been  called  as  a  witness,  if  he  had  been  alive^  and  it 
would  then  have  been  competent  to  prove,  by  cross 
examination^  his  declarations  as  to  the  forgery  of  the 
bond  Now  the  party  ought  not,  by  the  death  of  the 
witness,  to  be  deprived  of  obtaining  the  advantage  of 
such  evidence.    This  case^  however,  is  very  different* 

HoLBOYD  and  Best  Js.  concurred. 

A  rule  nisi  was  afterwards  granted  on  odier  grounds. 


The  King  against  Ikman.  I^H^iiih. 

/^UO  warranto  against  the.  defendant,  for  exercising  An  ftpprentice, 
^^  the  franchise  of  a  free  burgess  of  the  borough  of  yean  JaIT^ 
Colchester^  in  the  county  of  Essex.    The  custom  stated  S7h^,i^b^ 
in  the  defendants  plea  was,  that  every  person  who  has  ^**]^*^* 

aftsrwudfly  for 
Iht  trmthidfT  xilf  tha  tenn,  naded  in  lik  nodm^t  houat*  bnrlsg  tgraed  vith  hit  nutttef  tfaat 
be  should  be  at  libortjrto  worit  for  whom  he  pleased,  he  paying  2s.  per  week  to  bis  master. 
The  master  alio,  dunng  <hU  time,  occaaiiNiady  gave  him  work,  for  wbUh  he  was  not  paid<n 
Held,  that  this  waa  not  a  continuance  of  ^the  lervice  to  A,  for  seren  yeazi  under  tbs  inden« 

E  ♦  wred 
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1820.  served  on  apprenticeship  by  indenture^,  to  a  free  burgess 
""■^  <^tbe  said  borough^  for  the  term  of  seven  years,  accord* 
mgtinM  ing  to  the  custom  of  the  said  borougl^  in  any  art,  trade, 
mjrstery,  or  manual  occupation,  hath  used  and  of  ri^t 
hath  been,  and  of  right  ought  to  be  admitted  And 
sworn  into  the  office  of  a  free  burgess  of  the  said  bo- 
rough ;  and  the  plea  further  stated,  that  the  defendant 
had  served  an  apprenticeship,  for  seven  years,  according 
to  this  custom,  to  one  George  Johnstone,  in  the  art,« 
trade^  and  mystery  of  a  cordwainer.  At  the  trial,  be- 
fore Wood  B.,  at  the  last  assizes  for  the  county  of 
Essex,  it  speared,  that  the  defendant  had  been  bound 
apprentice  for  seven  years,  to  Johnstone,  a  freeman  of 
Colchester.  He  served  him  between  five  and  six  years, 
under  the  indenture,  during  which  time  he  lived  in  his 
master's  house.  At  the  expiration  of  this  time,  his 
master's  business  having  diminished,  he  quitted  his  houses 
and  went  away  to  reside  in  that  of  his  mother ;  during 
which  time^  his  master  permitted  him  to  work  for  any 
other  persons  whom  he  might  choose,  he  having  agreed 
to  pay  to  his  roaster  two  shillings  a  week.  His  master 
occasionally  gave  him  work  to  do,  for  which  he  was  not 
paid,  and,  during  all.  this  time,  the  indenture  remained 
in  the  master's  possession.  The  jury  having  found  a 
verdict  for  the  crown, 

Lcewes  Sexjt  moved  for  a  rule  nisi,  to  set  it  aside. 
In  this  case,  the  apprentice  paid  2s.  a  week,  during  the 
whole  period  when  he  was  absent,  and  that  makes  it,  in 
point  of  law,  continue  to  be  a  service  to  the  first 
master,  under  the  indenture,  Bes  v.  Offinion  (a)  /  and 
here,  also^  Ihe  indedtures  were  never  given  up. 

{a)  Burr.  S,  C  909. 

AWOTT 


/ 


IncAir. 
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Abbott  C.  J.    It  is  quite  clear,  that  in  order  to  en-        18S0. 

tide  this  party  to  his  freedom,  there  must  be  not  only        

,  ^        The-Kuro 

a  continuance  of  the  binding,  but  also  a  continuance  of 
the  sendee  under  the  indentures,  to  a  free  burgess,  during 
the  whole  period  of  seven  years.  I  am  of  opinion,  that 
the  service  under  the  indentures,  \x}  the  first  master, 
did  not  continue  so  long;  and  the  consequence  is,  that 
the  party  is  not  entitled  to  his  freedom.  The  verdict, 
therefore,  was  right, 

Riile  refused* 


Doe,  on  the  Demise  of  Simon  Westlake,      J£nm%, 
against  Simon  Westlake. 

'p'JECTrMENT    for    a  moiety  of  certain  premises  Atoiitor^faj 

in  the  county  of  Devon.     Plea,  not  guilty.     At  the  Sed«'j2&*. 

trial  before  Graham  B.  at  the  last  assizes  for  the  county  £S5,^"'aid 

otDevarij  the  plaintiff  claimed  under  the  will  of  his  ?^T''^ 

*'  DTOCIicr  t  MKkf  a 

nncle  Simon  Westlake.  of  Exboume.   in  the'  county  of  ^  ' 

Devon^  by  which,  among  other  things,  he  bequeathed  that  the  t 

bad  time  bro» 
unto  his  brother,  .Thomas  Westlake^  20/. ;  to  Elizabeth  tfaeni  cachof 

iMSton,  his  brother  RicharePs  daughter,  102.  and  the  use  ton  of  the  name 

of  a  house  during  her  life;  and  he  then  gaye  and  be-  atSetime^ 

queathed  unto  Maty^  the  wife  of  Matthew  Westlake,' hin  t!i!^!^M. 

brother,  the  yearly  sum  o(6L  to  be  paid  her  by  her  hus-  ^'uib  fiSt!^ 

band  out  of  his  moiety  of  the  tenement  called  Stone  .*  pot  nite  any 

latent  ambiffu- 

then  followed  the  devise  upon  which  the  question  turned,  ity  in  tha  wiU, 

10  ai  to  let  in 

**  I  give,  devise,  and  bequeath  unto  Matthew  Westlake,  parol  evidence 
my  brother,  and.  to  Simon  Westlake,  my  brother's  son,  of  the  testator, 
all  that  my  fee-simple  messuage  or  tenement  called  Stone,  Stended^^ir" 
situate  in  Exboume,  in  the  county  of  Devon^  which  said  J^hJ^J^'JJ^ 
premises  I  give  md  deyjfie  to  i^acl^  of  th^m,  jointly  and  ^^^ 

severally 
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18f  D.  aeverally  alike^  and  to  each  of  their  heirs  and  assigns 
for  ever,  subject  to  the  payment  of  the  annuity  to  my 
wifei  before  mentioned,  as  well  as  to  the  payment  of  the 
legacies  given  by  the  will ;  and  I  charge  my  real  estate 
with  the  payment  of  such  legacies. .  I  likewise  give  and 
bequeath  unto  Matihem  WesUakcj  my  brother,  and  to 
Simon  WeMoke^  jointly  and  severally  alike,  all  other  my 
messuages,  tenements,  hmds,  goods,  and  chattels,  and 
testamentary  estates  whatsoever,  and  I  appoint  them 
executors  c^  my  will."  It  appeared  in  evidence  that  the 
testator  had  three  brothers  Thomas^  Bichard,  and  Mot- 
theWf  each  of  whom  had  a  son  of  the  name  of  Simony  living 
at  the  time  of  the  testator's  death*  The  defendant's  coun- 
sel contended  that  that  established  a  latent  ambiguity  iii 
the  will,  and  they  tendered  evidence  of  declarations 
of  the  testM!or  to  shew  that  he  had  intended  to  be- 
queath his  property  to  the  defendant,  Simon  WettUtkey 
who  was  the  son  of  JUckard  WesUaie.  The  Uax^ed 
Jttdge  received  the  evidence.  The  juxy,  however,  found 
A  verdict  for  the  plainti£  ^  And  now 

MiMM  moved  for  a  new  trial,  on  the  ground  that  this 
werdict  was  against  the  evidence  $  but 

Abbott  C.  J.  It  is  unnecessary  to  consider  whether 
this  verdict  was  against  the  evidence ;  for  I  am  very  , 
clearly  of  <^inion  that  the  declarations  of  the  testator 
ought  not  to  have  been  received  in  evidence  at  alL  It 
is  perfectly  true^  that  a  latent  ambiguity  may  be  raised 
by  tb^  proof  of  some  fiict  not  to  be  collected  from  the 
will  itself;  but  then  the  fact  must  be  such  as,  when 
pcoved,  will  raise  an  ambiguity  in  the  wlIL  Now  the 
foof  of  thp  three  bcotl|firB  gf  the  \eMW  haviog  each  a 

SOOi 
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w  TBB  FiWT  YxiA  ov  GEORGE  IV.  ^ 

ion  of  the  name  ofS^man  doea  not  raise  any  ambiguity       1880. 

upon  this  will.     The  devise  upon  which  the  question 

turns  forms  a  distinct  independent  sentence,  and  is  in 

these  words  t  **  I  giv^  devise^  and  bequeath  unto  Mai* 

ihew  WtMahe^  my  brother^  and  unto  SivMm  WtMalu^ 

toy  brother's  son."    Now  it  se^ns  to  me  that,  in  point 

of  legal  construction,  when  the  testator  is  speaking  of 

his  brother's  son^  he  must  be  taken  to  speak  of  the 

•on  of  that  brotbei;  who  was  then  particularly  in  bis 

mind.    Matihem  WeHlake  was  the  brother  then  in  the 

mind  of  die  testator;  and,  consequendy,  Sinum  Wed' 

lake,  Us  SQO,  must  be  the  person  intended*    Adoul- 

ting  it,  therefore^  to  be  the  &4it  that  the  testator  bad 

three  brothersi  each  of  whom  had  a  son  of  the  name 

of  Sinum^  I  cannot  entertain  the  least  doubt  that  he 

intended  by  ,tfais  devise  to  give  the  property  to  Simom 

the  son  oiMatihea)  WeMake,     If  that  be  so,  there  was 

no  ambiguity  in  the  will;  and,  therefore^  the  evidence 

ought  not  to  have  been  received*    I  am,  therefore^  (tf 

opinion  that  there  is  no  ground  for  a  new  trial* 

Rule  refused. 


AoBiH  agmnM  Dalt.  SJ^nth. 

By  letters  patent,  under  the  great  seal  of  England^  By  letters  p*- 
^  tenty  S4  Car*  2>> 

dated  Ji<^  19.  24  Car.  2.,  as  well  in  consideration  of  the  king  grant- 
ed to  the  uie  of 
the  surrender  by  the  Earl  of  Kinnoul^  into  the  hands  of  ^.,  his  heizs    . 

and  assigns  for 
cfw,  an  annuity  of  lOOtt.*  to  be  paid  oat  of  hit  rerenve  of  Svur  aari  a  half  per  cent,  at 
Baiiadoei  and  the  Leeward  islands :    Held,  that  this  annuity  was  personal  property,  and 
daly  pMsed  under  «  will  attested  bv  two  witnesaes,  by  a  Msiduary  ckuae  bequeathms  ail 
the  rsst,  residue,  and  remainder  9f  a  testatrix's  personal  estate,  of  what  nature  or  kind  ^ 
asafVy  tp  her  wuK9iUff%» 

the 
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1820.        the  qrown,  of  the  Caribbee  islands,   and  certain  other 
^  islands,  and  possession  therein  referred  to,  and  all  his 

ogamti       estate,  claim,  and  demand  in  or  to  the  same,  as  also 
for  divers  other  good  causes  and  considerations,  his 
majesty  did,  for  himself,  his  heirs  and  successors,  give 
and  grant  unto  the  said  earl  one  annuity  of  6002.  of 
lawful  money  of  England^  to  hold,  enjoy,  and  receive 
the  same,  to  him.  the  said  earl,  his  executors,  admini- 
strators, and  assigns,  for  the  term  of  five  years,  from 
the  feast  of'SaitU  Micfiael  the  Archangel,  then  last  past. 
And  the   king  also  granted  unto  the   Earl   of  iSSm- 
fund  and  his   heirs,  one  other    annuity  of  1000/.,  of 
lawful  money  of  En^ndj  to  him  the  said  earl,  his 
heirs  and  assigns ;  to  the  only  proper  use  and  behoof 
of  the  said  earl,  his  heirs  and  assigns  for  ever,  fi'om 
and  immediately  after  the  end  and  expiration  of  the 
said    term  of   five    years,   without    any   account    or 
other  matter  or  thing  to  be  rendered  or  given  for  the 
same;    which   said  respective   annuities  the  king  ap- 
pointed should  from  time  to  time  be  duly  paid  to  the 
earl,  his  heirs,  executors,  administrators,  and  assigns,  at 
the  four  most  usual  feasts  and  terms  in  the  year,  out  of 
his  majesty's  revenue  of  4^  per   cent.,  at  Barbadoes 
and  the  Leeward  islands,  as  the  same  should  come  into 
the  receipt  of  his  majesty's  exchequer,  or  by  levying 
tallies  of  assessments  upon  the  farmers  or  collectors  of 
the  said  revenue  for  the  time  being,  notwithstanding  any 
debt  or  debts  charged  or  chargeable  upon  the  said  re- 
venue^ or  any  part  thereof,  the  first  payment  to  com- 
mence from  the  feast  day  of  Saint  Michael  the  Archangel ; 
and  if  it  should  happen  that  the  said  revenue  of  4^  per 
cent,  should  at  any  time  or  times  afler  the  expiration  of 
^e  ^ears  (^  short  of  the  said  4nnuitieS|  the&  the  king 
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granted  that  the  same  should  be  fully  made  up  to  the         1880U 
said  earl,  his  executors,  administrators,  and  assigns,  out 
of  any  other  treasure  of  his  majesty,  his  heirs  and  suc- 
cessors, at  any  time  being  or  remaining  in  the  receipt  of 
his  exchequer ;    and  his  said  majesty  did  thereby  autho- 
rise the  commissioners  of  his  treasury,  &c.,  to  give  war- 
rant for  the  levying  tallies  of  assessment  from  time  to 
lime  upon  the  farmers  or  collectors  of  the  said  revenue 
of  4^  per  cent  at  Barbadoes  and  Leeward  islands  afore- 
said, for  the  time  being,  for  jthe  due  payment  of  the  said 
annuity  of  10002.  to  the  said  earl,  his  heirs,  executors, 
administrators,  and  assigns  respectively  as  aforesaid ;  and 
did  declare,  that  the  receipt  of  the  said  earl,  his  heirs, 
executors,  administrators,  and  assigns  respectively,  unto 
the  said  farmers  and  collectors,  should  be  su£Bcient  dis- 
charge.   By  virtue  of  various  subsequent  conveyances 
and  assurances,  and,  ultimately,  by  virtue  of  a  certain 
indenture^  bearing  date  the  26th  day  of  Jtfoy,  1773,  the 
annuity  of  lOOOi.  was  granted,  bargained,  and  sold  unto 
William  Staffbrd,  to  hold  the  same  unto  and  to  the  use 
of  him,  his  heirs,  executors,  administrators,  and  assigns 
respectively,  for.  ever,  subject,  nevertheless,  to  a  proviso 
in  the  said  indenture  contained,  whereby  it  was  declared, 
that  if  the  grantor^  or  such  persons  who  for  the  time 
being  should  be  entitled  to  the  freehold  or  inheritance, 
or  other  beneficial  interest  of  and  in  the  same  annuity, 
or  any  part  thereof,  or  any  or  either  of  them,  should 
pay  or  cause  to  be  paid  unto  the  said  William  Staffbrd^ 
his  heirs,  executors,  administrators,  and  assigns,  the 
principal  sum  of  12,3812.  14^.  10^.,  with  interest,  at 
the  rate  of  A\  per  cent.,  at  certain  times  in  the  same  in- 
denture mentioned,  and  long  since  past,  he  the  said 
WiUiam  Stafford^  his  heirs  or  assigns,  would,  at  their 

request 
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1620.       request  and  at  their  charges,  re-grant  the  said  annuity, 
"""""^       and  all  arrears  thereof,  unta  and  to  their  use,  or  unto  such 

A  OHM 

twdfut  person  or  persons  as  they  should  appoint  in  that  behalf, 
freed  and  discharged  from  all  mesne  incupibrances.  The 
said  principal  money  was  not  paid  to  Mr.  Sttxffbrd  in  his 
lifetime,  and  still  remains  due  upon  the  said  mortgage. 
The  exchequer  annuity,  subject  to  the  usual  deductions, 
was  regularly  received,  up  to  January  5th,  1818.  William 
Stafford^  by  his  will  duly  attested,  bearing  date  92d  Oc- 
tobeTf  1777,  gave  all  his  real  and  personal  estate  whatso- 
ever unto  his  wife,  Alethea  Maria  Stajbrd,  her  heirs, 
executors,  administrators,  and  assigns,  and  appointed  her 
sole  executrix  thereof  and  died  lii  the  year  I  Tdd,  without 
Issue.  The  said  will  was  duly  proved  by  his  executrix 
on  the  7th  September^  1796.  JMhea  Maria  Stapird^  by 
her  will,  bearing  date  the  l^tYi  March^  1810,  and  at- 
tested by  two  witnesses,  after  directing  that  all  her  just 
debts,  funeral  and  testamentary  expences,  and  the 
^  charges  of  proving  her  said  will,  should  be  in  the  first 
place  paid ;  and  after  giving  sundry  pecuniary  and  spe- 
dflc  legacies,  and  divers  annuities  to  several  persons, 
and  several  charitable  institutions  therein  mentioned, 
bequeathed  as  follows ;  viz.  ^  And  all  the  rest,  residue^ 
and  remainder  of  my  personal  estate,  of  what  nature 
or  kind  soever,  I  ^ve  and  bequeath  the  same,  and 
every  part  thereof,  unto  John  Aubin  and  Patrick  LmiSf 
their  executors,  administrators,  and  assigns,  upon  trust, 
as  soon  as  conveniently  may  be  after  my  decease^  to  get 
in  and  convert  into  money  all  such  parts  of  my  estate  fis 
^  shall  not  consist  of  money,  or  of  perpetual  stocks  or 

funds.**  And  then,  out  of  such  monies,  &c,  to  pay 
the  several  pecuniary  legacies,  and  to  provide  sufficiettt 
ftmds  for  the  payment  of  the  several  annuittes  and  other 

yearly 
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yeariy  payments,  directed  by  her  trill  to  be  made^  end       1820. 
to  set  apart  the  annual  sum  of  2002.,  to  be  paid  for       «— — 
erer  to  the  treasurer  for  the  time  being  of  the  Thaiched       tMiMi 
House  Society,  for  the  sole  uses  of  that  institution.  And 
after  directing  similar  impropriations  for  the  b^efit  cl 
other  charities,  she  bequeathed  all  the  residue  of  her 
said  personal    estate  and  effects  to  be  divided  equally 
between  and  for  the  benefit  of  three  charities  therein 
named,  to  be  paid  in  equal  proportions,  for  the  be* 
nefit  of  the  same  respectively.    And  she  appointed  the 
said  JMn  Avbin  and  Patrick  LMts  her  executors.     The 
testatrix  died  on  the  29th  September^  1610,  and  the  said 
%Mn  Aubin  and  Patrick  Leak  duly  proved  the  said 
will.     The  exchequer  annuity,  under  an  order  of  the 
Court  of  Chancery,  made   17th  Fdrtruary^  1817,  in  a 
canse  of  Aubin  v.  Daly^  was  sold   to  John  Dearman 
Churchy  Esq.,  for  the  sum  of  12,0501.    The  question 
for  the  opinion  of  this  Court  was,  whether  the  legal 
estate  and  interest  in  the  said  exchequer  annuity  of 
10002.  passed,  by  the  wiU  of  Aletkea  Mmria  SU^farij  to 
John  AMn  and  Patrick  Lewis,  the  executors  named  ki 
tfaewilL 

Denman,  for  the  plaintiff.  The  question  in  this  case 
is,  whether  this  annuity  duly  passed  by  a  will  attested 
only  by  two  witnesses.  That  depends  on  another  qoes* 
tion,  whether  this  be  personal  or  real  property.  In 
Cb.Zi/.  sail,  it  is  thus  laid  down:  <«  And  so  it  is  if  I, 
fay  my  deed,  for  me  and  my  heirs,  grant  ah  annuity  to  a 
man  and  the  heirs  of  his  body ;  for  that  this  oid^ 
chargeth  mf  person,'  and  concemeth  no  land,  nor  sa- 
Yoareth    of    the    realtie."      Holdemme   Y.    Carmar^ 

tkmf 
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1820. .      then{a\  Buckeridge  v.  Ingram  (6),  and  Earl  ^Stagbrd 
— ""^        V.  Buckley  (c),  are  authorities  to  the  same  effect ;  and  in 

Aoaiir 

flftmut  the  last  case,  which  is  upon  the  very  will  now  in  dis^ 
pute,  Lord  Hardwicke  decided  this  point  on  the  autho- 
rity cited  from  Co.  Litt. 

« 
Rickmondf  contra.  It  is  not  necessary  here  to  deny 
the  principles  of  law  laid  down  by  the  other  side.  For, 
admitting  that  this  will  is  sufficiently  executed,  still 
there  is  an  ulterior  question,  viz.  whether  this  annuity 
passes  by  the  will.  It  must  pass  by  one  of  two  modes. 
Either  it  vests  in  the  executors  virtute  officii,  or  by 
the  residuary  bequest  to  them.  An  annuity  of  this 
sort  is  thus  defined  by  Lord  Coke  {d) :  <<  And  so  it  is  if 
an  annuitie  be  granted  to  a  man  and  his  heirs,  it  is  a 
fee-simple  personal."  As  such  it  will  be  descendible  to 
bis  heirs.  It  was  formerly  doubted  whether  an  annuity 
was  assignable;  but  that  doubt  did  not  extend  to  an- 
nuities of  inheritance.  Gerard  v.  Boden  (^},  Baker  v. 
Broke*  (J)  And  in  Brookes  Abr.  tit.  Annuities  pL  39.,  it  is 
thus  laid  down :  ^*  It  was  doubted  if  he  who  has  an  an* 
nuitie  in  fee  may  grant  it  over,  for  it  is  a  chose  in  action ; 
yet  per  alios  it  is  an  inheritance;  and,  therefore,  it  may 
well  be  granted  over,  and  that  without  attornment,  for 
it  charges  the  person ;  and  yet  the  defendant  was  charged 
as  pai*son  of  a  churdh.  And  a  debt  cannot  descend  to 
the  heir,  but  an  annuity  of  inheritance  may  descend  to 
the  httr ;  therefore  it  is  not  merely  personalty."  And 
in  Fitzh.Ab.  tit  Release^  pi.  48.,  <<  Release  of  all  actions 
personal  is  a  good  bar  in  a  writ  of  annuity,  notwith- 

(a)   1  Jro.  Ch.  C(u  577.  (6)  2  Ves.jun,  652. 

(c)  2  Vet.  I7a  (d)  C9.  JJU.  8.a. 

Standing 
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standing  he  claim  to,  him  and  his  heirs ;  and  a  release  of  ISfiO* 
actions  real  is  also  good,  because  it  is  mixt."  And  in  ' 
JHoUemesse  v.  Carmarthen  (a),  an  annuity  granted  by  otjiiMt 
the  letters  patent  of  King  WiUiafn  and  Queen  Mary  was 
considered  on  the  same  fbotmg  as  an  annuity  of  inhe- 
ritance^ and  assignable*  And  the  point  was  also  dis« 
cussed  in  Priddy  v.  Rose  {b).  In  NeviPs  case  {c\  an 
annuity  of  inheritance  was  held  forfeitable  for  treason 
by  ^eH.S.  c,  13.  And  in  The  Earl  of  Stafford  v. 
Buddey^  Lord  Hardmcke  expressly  says  of  this  annuity, 
**  All  the  rest  of  the  personal  estate  that  could  pass  to 
executors  would  go  to  them;  but  this  is  a  kind  of  per- 
sonalty which,  according  to  Doctor  and  Student,  would 
not  be  assets  in  executors,  and,  .consequently,  will  not 
go  to  thepi  by  being  named  executors."  These  autho- 
rities, therefore^  shew  that  the  executors  did  not  take 
this  annuity  virtute  officii.  Then  are  the  words  in  the 
bequest  sufficient  to  give  it  to  them  ?  The  testatrix  be- 
queaths all  the  rest,  residue,  and  remainder  of  her  per* 
sonal  estate^  of  what  nature  or  kind  soever,  and  every 
part  thereof,  unto  J.  A.  and  P.  Z^,  their  executors,  ad- 
ministrators, and  assigns,  upon  certain  trusts.  Now,  it 
is  clear,  by  reference  to  Lord  Hardwick^s  judgment, 
that  he  entertained  considerable  doubts  whether  this 
annni^  would  pass  by  a  sweeping  bequest  of  this  na- 
ture. Suppose  a  will  bequeathed  all  the  testator^s  here- 
ditaments to  JLf  and  all  his  personal  estate  to  JB..  It 
seems  clear  that  A.  would  take  such  an  annuity  as  this, 
and  the  heir  at  law  is  not  to  be  disinherited  without 
express  words^  and  that  though  general  words  are  used* 
Doe,  dem.  Spearing^  v.  Buckner.  {d)    [Bayley  J.     There 

(a)  1  Bro.  CK.  Ca.  576*  (6}  3  Merw.  66. 

(c)   7  Hep,  124.  ^  (d)  6  r.  B.  610. 

Vol*  IV.  F  the 
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1890«       tbe  ^^vise  was  followed  by  nfprd^  shewipg  tb^t  t|iQ 
.  testator  had  only  his  personal  ^We  in  cpntemplation, 

The  wQrds  of  the  (rust  in  that  pase  were  very  materialt 
fitr  tl)e  trustee  w^t^  to  a4d  the  interest  to  t^ie  principal] 
wl4ch  sinewed  that  ^ere  *the  tes^^r  wfui  pnly  spe^Ipi^ 
of  hi^  p^rsQpal  estate.]  Where  tlie  residuary. clai|8%  is 
ifl  &yoyr  of  executors,  it  was  held,  Sham  v.  Pidl  (a),  tb^t 
i^p  more  would  pass  by  it  than  wo^}d  gq  to  executors 
virtpt^  Q^di;  and  (hat  is  tbe  cas^  here.  And  the  words 
<<  of  wb^t  pature  or  kind  soever**  ^pply  only  to  r^  ap4' 
personal  chattels,  and  do  not  extend  to  hereditaments. 
'  So^  in  JBose  v,  Bartiett  {b\  a  devise  pf  all  lands  and 
tenements  was  held  not  to  include  terms  for  years.  The 
Court,  therefore,  are  not  bound  by  tbe  literal  sense 
of  general  words.  He  also  dted  E9  parte  Sergissm  (c). 
Ex  parte  Morgan  (<2),  and  Silberschildf  v.  Sciiatt  (e). 
\Baj^  J.  Tbe  argument  would  go  the  length  of  say? 
ing  that  property  of  this  descriptiqp  could  only  pass  by 
a  special  devise.]  * 

Daman^  in  reply,  contended,  that  it  was  dear  that 
this  annuity  passed  by  th^  residuary  clause  in  Mrst 
Sii^brd*B  will  Here  there  is  nothing  to  restrain  the 
general  words  of  the  devise.  And  the  only  question  is, 
whether  this  is  personal  estete ;  whether  it  would  pass 
to  the  executors  virtute  officii  is  a  very  djfl^fent  queSf? 
tion  firom  tbe  present  This  is  the  pase  of  a  specific 
bequest  of  the  residue,  and  is  quite  sufficieut  to  pass  tba . 
annuity  in  question. 

Cw*  aduf*  vnUf 


(a)  IS  Mod.  S9S*  (6)  Ot>.  Car.  99S. 

(0)  4  Fa.  147.  (tf)  10  Fei,  lOS; 
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fhe  following  certificnte  was  ^(leirwards  s^pf :  1S90« 


A^w 


Tbia  case  has  been  arg^e4  before  us  by  coqn^el,  ^d 
ure  ai^  pf  opinion,  that  the  legal  ^^tf;  and  iut;e|res(  m 
tbp  expheqaer  ^nuity  of  \000l.  passfid  by  Ae  wW  of 
Jk(ifq  Maria  SU^ffbrd  to  Jc^n  ^t^it  fu^4  Pcf^ck  I^e^ 


G.  ^  llQ{.RQrp. 


Ex  parte  DpuTilAT,  JWt%, 

iVbeem5«r  ITtfa. 

TTm;  foUpwipg  case  wafe  gent  by  the  Lprd  Chancellcar  Where  ^.  bar- 
for  ^tie  opiniop  of  this  Court.  biUof  e^Lge 

On  ^^  SOthJtfarcA,  1819,  Stephens  Douthat^  1«^^  of  t^  ofi^  ^ 
fjfverpoaf,  pfierchan^  absconded  ffom  Liverpoc^  )>^iAg  '^''^ug*  ™ 
very- considerably  indebilefl  Jo  creditors, who  had  trusted  d«J>^">*'M' 
him  ip  iJhe  ways  of  his  trade ;  ai^d  on  t\ke  8th  Ap^^h  1819«  ^*^  an  act  of 

^'  "    '  ^  bankruptcy  be- 

a  (pn^mjs^pi)  of  b|ankrupt*upder  the  Great  3eal  of  Qreqt  fore  either  the 

bill  was  due  op 

Britaitt^  he^jnpf^^t^  ^hat  day,  was  awarded  fOid  issu^  had  been  pre- 
fgalmi  the  s^id  Stephens  JPoJ^^at  on  the  petition  of  fT^  ceptance : 
Ham  Wade^oiLiverpooly  aforesaid,  merman t,  thp  holder  Sfof^^^ 
pfa  bill  ofex^hang^dat9cUl]P  7th  Marc*,  1819,  dri^wn  J^^^f^^ 
by  t|^^  said  Step^eris  DmUhat  on  ^yes  and  ApZfarj  wd  ^^  ^hAt^' 
accepted  by  t|iem,  fpy  \^U.  7«.  2d.  |)ay^ble  to  the  of-der  peered  that  sub- 
of  t^e  said  WiUi^inh  Wiade  four  months  after  date,  whicli  oonunission, 

the  bill  had 

bill  of  exG^^p^^  wps  ^ven  by  t^c  said  Stephens  ^kuihat  been  duiypra^ 
in  payment  qf  ^e  si^m  pf  U^2.  75.  2d,,  due  froni  t^^  said  b^the  Mcept^ 
Stephens  Douthat  to  the  said  William  Wade^  being  the  ^' 
balance  of  an  account  current  adjusted  between  thein, 

F  2  and 
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and  which  debt,  or  such  balance  of  account,  was  due  in 
cash  before  the  bill  was  drawn.  Before  the  bill  be- 
DomniAiw  came  due  the  said  William  Wade  proved  the  said  bill  as 
a  debt  under  the  said  commission.  The  said  Eyes  and 
MiUer  are  merchants  in  Liverpool  aforesaid,  and  were  in 
good  credit  a£  the  time  of  the  issuing  of  the  said  com- 
mission^ and  the  said  bill  of  exchange,  when  at  maturity, 
was  duly  paid  by  them. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther, under  the  circumstances  aforesaid,  there  was,  at 
the  date  and  suing  forth  of  the  said  commission,  a  good 
petitioning  creditor's  debt  to  support  the  same. 

Uttledale^  in  support  of  the  petitioning  creditor's.debt. 
Th|s  question  depends  on  the  construction  of  two  sta^- 
tutes,  7  G.  1.  c.  31.  and  5  G.2.  e.  30.  s.  22.  By  the 
first  section  of  the  former  act  persons  having,  bills,  &c. 
given  by  bankrupts,  but  payable  at  a  future  day,  are 
admitted  to  prove  them  under  the  commission  in  like 
manper  as  if  they  were  made  payable  presently ;  but  by 
tHe  third  section  such  persons  are  prohibited  from  being 
petitioning  creditors.  By  the  second  act,  however,  this 
latter  provision  is  repealed,  and  the  question,  therefore^ 
is,  whether  this  would  fall  within  the  first  section  of 
7  6. 1  •  c.  3 1 .,  and  be  a  debt  proveable  under  the  commis- 
sion. Now,  as  to  that,  there  are  several  cases  in  point ; 
in  M^Carty  v.  Barram  (a),  the  defendant  drew  bills  on 
Spain^  and  afterward  became  bankrupt,  and  subsequently 
to  this  the  bills  were  returned  unaccepted,  and  protested ; 
and  the  Court  discharged  him  out  of  custody  on  the 
ground,  that  it  was  a  debt  proveable  under  the  com- 

»  (a)  An  949.    S  WOt*  16.  and  7  E<mf  497.  S,  C. 

mission. 
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mission.     And  Xx)rd  C.  J.  Wilmot  said,  in  observing  on        1820. 
tbis  case  in  the  case  of  ChiUon  v.  Wh^n  (a),  that  the 


statute  7  Gr.  1.  c.  31.  extended  to  the  case^  and  Starey  y.      ThvtBAt* 
Bams  {b)  is  to  the  same  effect.     In  Br  Hi  v.  Lpoett  (c) 
the  Court  held,  that  bills  of  exchange,  to  the  amount  of 
100/.  drawn  before  the  act  of  bankruptcy,  but  due  after* 
wards,  were  sufficient,  when  due,  to  found  a  petition  for 
a  commission.    It  is  true,  that  in  these  cases  the  bills 
had  been  dishonoured ;  but  that  dan  make  no  difference 
in  the  judgment,  for  the  dishonour  bad  not  taken  place 
at  the  time  of  the  act  of  bankruptcy,  and  the  subse^ 
quent  dishonour  would  not  therefore  vary  the  case ;  for 
it  must  have  been  a  debt  due  at  the  time  of  the  act  of 
bankruptcy^  and  that  it  could  only  be  by  force  of  the 
statutes.  Ex  parte  Charles  {d) :   nor  can  the  subsequent 
payment  of  the  bill  alter  the  situation  of  the  parties ;  for 
if  that  were  to  be  the  law,  the  commissioners^  and  all 
persons  acting  under  their  authority,  would  become,  tress- 
passers ab  initio  by  an  ex  post  facto  payment  by  a  third 
person,  although,  at  the  time  when  they  acted,  it  could 
not  be  ascertained  whether  such  payment  would  ever  be 
made.     This  would  be  in  effect  to  repeal  the  act  which 
enables  holders  of  such  securities  to  become  petitioning 
creditors;  for  no  person  would  ever  venture  to  act,  upon 
it.    In  this  case^  too,  there  is  an  additional  circumstance 
that  the  bill  of  exchange  was  given  for  an  antecedent 
d^t,  which  rdieves  the  case  from  some  of  the  difficulties  .  , 

suggested  in  the  other  cases.  The  case  relied  on  by  the 
other  side,  oiBose  v.  Bxmcroft  (e)«  can  hardly  be  consi- 
dered as  an  authority ;    all  that  appears  there,  is,  that 

(fl)  3  mUon^  17.  (6)  7  Bait,  437. 

(c)  13  Eatt,  913.  {d)  If  Ba»U  197. 


(0  4  qamp6.  S45. 
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18&0.      'Gibds  C.  i.  Aid  riot  like  t6  decide  the  ^oitit ;  inastnuch 
J^    "       as  it  was  ridt  necessary  so  to  do,  it  can  hardljr  be  consi- 
BoutfiiT.      deired  as  shewing  thai  he  enteriAined  any  serious  dbabts 
upoii  the  qiiestipn. 

Parke,  cdhtri  Hie  words  of  the  i  G.  i.  c.  31.  $.  1. 
ai^e  Veiy  material,  it  stat^  that  kll  knd  every  persdn  6t 
t)ersoii&  who  have  given  credit  or  sliall  hereaftet  ^^ 
'dredit  oii  such  securities,  l^c.  shall  b^  adhiitt^d  tb  prtive 
ihem  as  If  payable  presently;  ilhd  not  ^t  a  fiitore  day. 
Wliftt,  ther^fore^  is  3dn^  is  simply  this;  Whefe  the  Bank, 
tupt  is  liable^  the  sfathte  accderates  the  tifaie  bf  |)£ty- 
ineilt;  btit  it  Hoek  fabt  dter,  id  ^y  i-espect,  th^  laW^  ds 
to  his  liability,  ^ow,  tM  HraWer  of  a  bill  of  exchahge 
11^  hot  Itkble  unUl  dftei*  the  bill  had  been  presented  afad 
H^iilt  niade  by  the  acceptor,  and  that  Befkiilt  dilly 
comhiimicdted  to  the  drawer.  Wtieri  the^e  fdHnaliti^ 
liave  bteh  complied  \^it(i';  knd  the  bill  has  be^  dft-^ 
honoilred,  then,  imddiibtedljr,  th^  bredit  i6  givbfa  on  tbe 
security  td  the  bahkrli^t,  ahd  the  statute  k|)tjlies;  Th^ 
Construction  contefnddd  fof  by  the  dther  sidi^  ivoiild  Ie^8 
to  this  boni^neiic^  that  d  tommission  6f  bdnkrti^tcy 
might  be  siied  dut  kgaihst  a  perlbetJy  solveht  per^on^ 
atid  thdt  by  a  p^titlohirig  creditor,  who  had  ireceived  tid 
injury  whatever.  iJbbott  C.  J.  TiiAt  cannot  be,  ilnless 
the  {)firty  hks,  by  tomihitting  an  act  of  bankhiptcy,  sub- 
jected himsdf  io  this  inconvenience.  That,  fit  lefast^  k 
fin  act  dependent  dh  himself.]  In  the  preseilt  cas^  it 
appears  that  the  petitioning  creditor  has  sustiLihed  do 
dilinage,  for  the  acceptof^  duly  paid  the  bill  when  pre- 
sented to  them.  All  the  statutes  of  bankruptcy  speak 
of  the  petitioning  creditor  as  a  party  injured.  The 
35  Hen.  8.  c.  9^  speaking  of  the  petition,  describes  it  as 
ci;  g^  complaint  in  writixig  by  aiiy  parti<e8  gri«v^  concern- 
ing 


I*  kak  Tltsi  t«Ak  b#  (lEORd^fe  tV.  It 

iogiMpretbiaeB."  TUe  }B£^ik  c.T.  ftUd  1  Jdtf.  1.  ir.  15.  iditO. 
are  to  the  8iitta«  dfefct.  AttQ  in  Expdr^  Dtfmdim  ouA  ~ — ~ 
Skkmnn  {a)\  Lotd  JSUotl,  f U  dideusdttg  this  qilteiiDii,  $^«  DdDXHi^. 
dial  this  bpeti^  t>f  ^^litibh,  (Viz.  by  a  6bmtiu^l6ti  dP 
btttik^fapl),  WAh  intend^  bjr  Ibb  legtslAtiiire  td  be  ^ven 
ft>  thCM  eh^dttori)  Whb,  if  a  ebttniilfiioii  hdfl  Hdt  isftii^d;  . 
could,  by  legal  or  equitable  remedies,  h!6lH  bdtiipidll^ 
payment.  Now,  that  seems  to  be  the  test  to  be  applied 
here.  Udtfl  tHb  bill  hid  b^ii  diifaohdiii^;  the  holder 
(Mnot  «mpri  ^aytti^tll  UgathSt  the  di^^^«  Ifa  All  the 
cases  cited  M  thb  dthe^  ftid^  thd  bill  has  beeh  dldid- 
iiMftidbeibrethephioftttideftheiiM^iilttiis^ioti.  IB&^kyi. 
The  dishonour  was  ttttbsequ^t  lo  thb  Usiiitl^  the  eolil- 
missiofi,  ftfid  a  pluty  can  only  proTe  for  debts  then  due. 
The  case6|  dlirelbre,  shew,  that  proof  has  been  allowed 
in  oaies  ilh^l^  the  bills  had  not  been  dishonoured. 
AWMtt  (X  J.  TXk  word  <<  debt"  is  not  to  be  fouud  in 
the  7  6. 1,  c.  31.  The  party  is  to  be  allowed  to  prove 
his  bill-bond  note  or  other  security.  And  lio  distinc- 
tion can  now  be  taken,  between  a  proveable  debt,  and 
that  of  the  petitioning  creditor.  Bayley  J.  The  words 
of  the  statute  are,  ^'<  iall  persons  wno  shall  give  credit,"  Sea, 
Now  a  man  who  takes  a  bill  from  the  drawer  is  surely 
a  person  giving  credit  to  him  ;  and  the  provisicm  as  to 
tiie  rebate  of  interest,  is  also  strong  to  shew  that  the 
legislature  contemplated  a  possible  proof  under  the  cc«i- 
mission,  and  a  payment  of  a  dividend,  too,  before  the 
bill  should  become  due.]  As  to  the  rebate  of  interest, 
spoken  of  in  the  statute,  these  words  will  be  satisfied  by 
applying  them  to  cases  where  the  bankrupt  is  acceptor 
of  a  bill,  between  whose  situation  and  that  of  the  drawer 
tbene  is  a  material  difference. 

(fl)  15  Ves,  496. 
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J  820. 


Ex  parte 

PoUTHATi 


UttledaU^  in  reply.  The  words,  as  to  the  rebate  of 
interest,  are  perfectly  general,  and  there  is  nothing 
whatever  to  shew  that  they  are  ]to  be  restrained  to  the 
case  of  the  bankrupt  being  the  acceptor  of  a  InlL  And 
the  judgment  of  Lord  BUenboroughy  iaSUurey  v.  BamSf 
where  he  dissects  the  statute  7  O.  !•  c  31.,  is  decisive  of 
the  present  case. 


The  following  certificate  was  afterwards  sent : 
This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion  that  there  was,  at  the  date  and  suing 
forth  of  the  said  commission  aforesaid,  a  good  petition- 
ing creditor's  debt  to  support  the  same. 

C.  Abbott.' 
J.  Batley. 
g.  s.  holboyd. 
W.  D.  Best. 


yavember  Hth. 


Hammond  against  Reid. 

A  CTION  on  a  policy  of  insurance  on  the  ship  Ara* 
belloy  on  a  voyage  at  and  from  Para  to  Neoo  York^ 
during  her  stay  there,  and  at  and  from  thence  to  Para^ 
mth  leave  to  call  at  all  or  any  of  the  Windward  and 
Leeward  islands  and  colonies  on  her  passage  to  New  York, 
with  leave  to  discharge,  exchange,  and  take  on  board  the 
whole  or  any  part  of  any  cargo  or  cargoes  at  any  ports 
or  places  she  might  call  at  or  proceed  to,  particularly 

V 

caigoataoy 

potts  or  plaoM,  particuUriy  at  all  or  any  of  the  Windward  and  Leeward  iaiaiida,  without 
betug  deemed  any  deriation :  Held,  on  this  poliqr,  the  ship  having  proceeded  to  two  of  the 
Leeward  islands  for  a  parpoie  wholly  unconnected  with  the  ▼oyage^  th«t  it  WM  s  demtion, 
lod  yitiiited  the  intunuic«. 


Policy  of  in- 
■orance  fktmi 
Para  to  New 
r«f*,  with 
leaTe  to  call  at 
any  of  the 
Windward  waA 
Leewardv^and^ 
on  the  paasagep 
andtodie- 
chaig^  ex- 
change, and 
take  4m  board 
the  whole  or 
any  part  of  any 
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at  all  or  any  of  the  Windward  and  Leeward  islands,  with-       1820. 
out  being  deemed  any  deviation  from  and  without  pr^     ^^^ 
judice  to  the  insurance.     The  declaration  stated  the 
sailing  of  the  vessel  on  the  voyage  insured,  and  a  loss 
by  perils  of  the  seas.     Plea  general  issue.     At  the  trial, 
at  the  Lancaster  Summer  assizes,  1819,  before  Bag^leyJ. 
a  verdict  was  found  for  the  plaintiff  subject  to  the 
opinion  of  the  Court  on  a  case^  which  stated,  that  the 
ship  sailed  from  Para  on  the  voyage  insured  vdth  a 
cargo  on  board,  bound  for  New  York;  but  with  or* 
ders  from  the  plaintiff,  her  owner,  to  proceed  in  the 
first  instance  to  BarbadoeSf    where,  the    captain  was 
directed  to  sell  the  cargo  and  receive  other  goods  on 
board'  in  exchange  for  it,  and  proceed  from  thence  to 
New  Ycrkj  after  calling  at  the  islands  of  «S^.  Barikdh- 
mew  and  &•  Thomas^  two  of  the  Leeward  islands,  for  the 
purposes  after  stated.     When  the  vessel  sailed  from 
Tara  the  plaintiff  was  there^  and  intended  to  proceed 
firom  thence  in  another  vessel  direct  to  New  Yorkf  where 
he  expected  to  meet  a  vessel,  also  belonging  to  himself 
called  the  JUcef  from  Liverpooly  which  last*mentioned 
.  vessel  he  then  proposed  to  load  at  New  York  with  goods 
for  the  said  islands  of  St.  Bartholomew  and  St.  Thomas^ 
and  directed  the  captain  of  the  Arabella^  after  finishing 
his  trading  at  Barbadoes^  to  proceed  to  St*  Bartholomew 
and  St.  ThomaSi   for  the  purpose  of  obtaining  inform- 
ation in  regard  to  the  state  of  the  market,  and  on  other 
subjects  at  those  islands,  with  the  view  of  forming  his 
opinion  upon  the  speculation  he  proposed  to  enter  into 
by  the  said  ship  Alice  from  New  York  to  those  islands. 
The  Arabella  arrived  at  Barbadoes  on  the  5th  Marchf 
1817,  where  she  discharged  her  cargo,  and  received  on 
tK)0rd  a  ^uantitv  of  sugar,  with  wbioh  she  sailed  for 

Neif) 
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ld80«        MW  Y6Ht  dn  th(^  4th  df  Aptit  foiibiHhgj  intedding  td 
"^'^^^       call  at  St.  BafikolomBw*s  ahd  5/.  jRo^ai'S,   Iwd  of  tHfe 

Hixiibks  , 

^idM  Lehjoard  isl^dft,  in  hei*  way  tb  ?7;^  Tbr^.  Iii  tUti 
eoursfe  of  thU  ttyjrage^  ^Stet  haying  pddded  the  ikhdidfi  df 
Sti  BadhdOmfa  mASti  ThdMi,  sll^  ^8i§  Idst  6ff  &r- 
nbini»l»  Wheii  the  s\up  iailed  frdiii  Baf  fioiffl^j  oii  th^ 
4A  of  4^^  her  bbj^t^  df  traSe  werd  at  ^  etidj  ilhtil 
shfe  shdtlld  ftftriyd  kt  JV<?tJ»  YorA,  toB  shd  tiroc^eS  to 
the  idands  bf  S/.  Bafl^oft)M€t0  aiid  <fc..  fUbmdi  dhljf  f 6 
obtaill  hlfdmiatibn  for  the  ptirpb^  bbfoii^  ^tkted; 

UttkfdOei  fat  the  {^iMihtifil  bdht^ded,  thiit  the  gdhg 
td  thb  islatid^  of  St  BartMdikM  and  St.  Thmtuzi  wdk 
nd  d^nUofl;  Hdr^  h  aH  express  lei"^  gif en  kb  tbiibh 
at  )dl  m*  knjr  of  th^  WlhdMxtrd  or  LetAard  illaddi  Uii- 
dei"  that  liberty^  th^  yes^el  had  k  right  tb  go  tti  Ih^ 
idW&s  iii  qUeStidH.  And,  l)6&idesv  th»  iiitellig^iie^  db^ 
tMbed  tb^e  itiigBt  [irdbabljr  hk^  ^ni&  6&kt  on  h%^ 
ifltteSfltc^  a^dh^Hoh; 

ahd  LaHghbm  Vs  JS/fia^  (ft)^  ivs^  ^td^ped  by  the  tdutt 

A^ttdfr  G.  J.  This  calling  ^t  the  islatids  bf  Si.  Bbf^ 
thDhmeth  and  St  Th&miis  wiis  for  a  pui^ofae  wholly 
unconnected  With  th^  vbyisige  ih  c[tiestion.  If,  i&  it  iHras 
said,  the  Intelligdtite  td  b^  obtained  there  Wotild  b^ 
likely  to  haVe  altered  the  destination  of  the  ihif),  the 
question  would  be  different.  Biit  the  contitury  Is  ex- 
pressly stated  in  the  case;  fdt*  it  is  stated  thttt  it  had 
referehce  to  sokne  new  adventtire  to  be  subsequently 

(a)  15  Eatt.  278,  {a)  4  Taunt.  519. 

under- 


llAMMOtrO 


IK  +HE  Firs*  YEAfe  bi  dlEdR(3ti  IV.  iS 

un^etUkefa  Ih  anothef  vessel,     t  tHiiik,  tlierefore;  that         1820. 
this  being  a  calliiig  tor  a  pur^dse  ehtit'eljr  uncotititcted 
wiin  the  voyage  ^aS,  noti^itnstdnding  the  wordd  in  the 
policy,  a  deviation,  and  that  the  plttihiiff  is  not  entitled 
to  licbver. 

Per  ttoiafn. 

Judgment  fbr  tU^  Defbiidatit. 


The  Kt^(i  i^dihst  the  rfihabilants  6f  Ihfe    Saturday, 

Niwember  18tiu 


Tbwiiship  bi  Hatfield. 


^niereinan 
indictment 


J  Indictment  against  Ihe  defendants  for  iion-repair 

of  a  liijghway.     Tne  fir sk  coiiill  alleged  a  |)rescfip-  against  a  town- 
tibh,  tWt  ftie  deleiidaiiks,  froih  tiiiie  immemorial,  had  J^jjlirrfliroid/ 
repaired  arid  been  accustomed  to  repair,  arid  bf  rigtil  iSrtJdwd^'* 
dughi   to   have  repsured,    arid   still  of  right  bright  td  SJ^^^^. 
repair,  as  o^eil  as  it  should  Be  necessary,  silcb  and  ^o  v^^  ^^  ^^^^ 
many  of  th^  cbminoii  kihg^'s  highways,  situate  withili  uMd  to  repair 
tiieir  township,  'q&  would  blherwise,  dhd  but  for  l^bcU  within  it, 
usage  or  ^rescri|)lion,  he  repairable  by  the  infeibilanls  Zj^  vua^  ^ 
6\  the  parikh  o{  katfield  at  large.     The  secbrid  cbtlHt  ^u^y'^e 
varied  only  ih  stating  the  prescription  lb  be  fof  the  JJ^SJfSI'J 
several  aiid  fes'pecttVe  tbWnfehibS,  &c.  WitHhi  thfe  parish  p1m«  the  town. 

.  ^       ^  ^  ,  ^  ihip  in  the  iitii. . 

6f  ncifieUi  to  febair  Separately  froni  (each  othi^i:  the  ationofapo. 

,.     i  .\  ,•  ^  I       .  ri8h,andthatit 

sliveral  rdads  fiitudte  witmh  each  township,  &C  ri^spi^  is  neceaury  for 

^,,  '  '  <  1  .     the  Defendants 

tively.     Plea,  gehei-al  issue.     At  the  tHal  at  th^  last  toshewbyevi- 
Yaric  assizes,  before  J^ayley  J.,  a  vierdict  fot  mi  crbwil  other  persons  in 
was  found  by  the  jury,  subject  tb  the  o|)inibh  bf  this  ^*SS2e/in 
Court  oil  a  case,  which  sUted,  that  thfe  road,  d  Jiatt  bf  ^^^"^^ 
which  fbtmed  the  Subject  bf  this  indictm'eilt,  WAs  one  ^^"^"^ 

lead^  * 
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1820.        leading  from  Doncaster  to  Epivarih,  and  other  places  in 

^  „  the  county  of  Lincoln.   Its  course  lay  along  a  bank  com- 

MBtnjf        monly  called  the  Zknc  Level  Bank^  elevated  one  or  two 

Hm  inhabit.  ^ 

•nti  of        feet  above  the  adjacent  country.     It  was  bounded  on 

one  side  by  a  large  open  drain,  and  oh  the  other  by 
fence  ditches.     This  bank  was  made  by  the  earth  of  the 
drain.     By  articles  of  agreement,  dated  24th  Mcy^  in 
the  second  year  of  the  reign  of  Charles  the  First,  be- 
tween that  king  and  Cornelius  Vermuyden,  Esq.,   which 
recited  that  the  king  was  seised  in  fee  of  Hatfield  Chase 
and  Ditch  Marshy  and  of  divers  manors  and  lands  adr 
joining,  and  that  certain  lands,  wastes,  commons,  and 
waste  grounds,   situate,  lying,  and  being  upon  each  side 
of  the  river  JUZe,  and  abutting  on  the  rivers  Dun  and 
jfy^e  to  the  north,  and  the  river  Trent  towards  the 
south,  being  parcel  of  the  said  premises,  and  containing 
by  estimation  60,000  acres  or  thereabouts,  were  subject 
to  be  surrounded  and  drowned  with  water  in  such  man- 
ner that  little  or  no  benefit  could  be  made  thereof 
unless  special  care  were  taken  for  inning  and  draining 
the  same.     The  said  articles  cfontained  an  agreement  on 
the  part  of  Cornelius  Vermuyden  to  drain  these  lands,  in 
consideration  of  himself  or  his  nominees  having  the  fee- 
simple  of  one^third  part  of  the  lands  when  drained.     In 
this  agreement  were  the  following  clauses :    *<  And  it  is 
further  agreed,  and  his  majesty  doth  hereby  declare,  that 
the  said  Cornelius  Vermw/den^  and  others  the  parties 
aforesaid,  shall  and  may,,  at  their  wills  and  pleasures, 
and  as  to  him  or  them  shall  be  thought  most  necessary 
and  expedient,  cut,  dig,  and  make  or  cause  to  be  made, 
such  and  so  many  channels,  watercourses,  banks,  high- 
ways, soBses,  sluices,  and  other  receptacles .  for  water, 
^d  shall  have  for  hjmself  and  his  servants  and  work- 

|n«D, 
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men,  with  carts  and  carriages  fit  and  convenient,  free  1820. 
ingress  and  regress  for  the  perfecting  and  perform-  — ^** 
anoe  of  the  said  -works,   and  draining  the  lands  and        oMuut 

Thai  TifcSaKlf 

grounds  aforesaid,  without  the  let,   denial,  hindrance,        muoi 
or  interruption  of  any  person  or  persons  whatsoever, 
and  shall  also  have  and  take  such  quantity  and  propor- 
tion of  earth,  reed,   and   other   things  and  materials 
within  the  said  grounds  for  perfecting  the  said  work  as 
by  him  or  them  shall  be  thought  necessary  arid  usefid. 
and  shall  also  have  for  his  and  their  use  and  uses,  fireely, 
without  interruption,  the  benefit  of  all  and  singular 
channels^  watercourses,  and  sluices,  which  are  now  al- 
ready made  or  digged  within  the  said  lands  or  grounds, 
and  the  same  to  turn,  change,  or  alter  for  the  more 
necessary  draining  of  the  said  grounds,  and  per£ecting 
the  said  works,  or  as  he  or  they  shall  think  fit ;   and  it 
is  ber^y  further  concluded  and  agreed,  that  if  the  said 
Comdius  Venmydeny  and  other  the  parties  and  under- 
takers by  him  to  be  employed  as  aforesaid,  shall  have 
cause  at  any  time  or  times  to  use .  any  pf  the  lands  and 
grounds  lying  or  being  without  the  compass  of  the 
grounds  hereby  intended  to  be  drained  and  laid  dry  as 
aforesaid,  and  not  subject  to  surrounding  for  any  pas- 
sage of  water  or  otherwige,  then   it  shall   and  may 
be  lawfol  to  and  for  the  said  Cornelius  Vermuyden^  and 
other  the  parties  aforesaid,  to  use  the  same^  so  far -as 
shall  be  necessary,  in  and  for  the  performance  of  the 
said  works.     The  drainage  having  been  partly  executed 
in  the  11th  year  of  the  reign  of  Charles  the  First,  12,459 
acres,   being  one  third  part  of  the  lands  then  drained, 
were^  in  pursuance  of  the  above  agreement,  conveyed 
in  fee  to  Sir  Wm.  Curteine  and  others,   the  nominees 
of  Cornelius  Verrmyden.    The  partidpants  of  the  Leoel 


HATTlZLp. 


79  PA^^S  IV  MipH4{:|.MAa  T£RM 

J^2q.       ofHafffeld  C^ase  >!^ere  the  persons  who  wfare  the  Q^mfcgf 

-^  J-  of  the  lands  ^j^bsequeqtly  conveyed,  under  the  i^bpvf 

againrt        articles,  to  Cornelius  Verm^uden,  pr  ^is  flppi  jpee%     Tlig 

Tl)e  ItihabH- 

^  ants  of  rqcu}  in  question,  which  ran  thrqugh  t^ese  laqds,  ^^4 
been,  ^  far  h^pk  as  living  men^ory  went^  repfur^  by 
the  participants  out  qf  t^^  gener^  scots.  These 
repairs  wpre  mad^  \)j  sapd  w^ich  was  broyght  from  9 
dis^ce,  ^pd  by  thrpwipg  ^OiX  frpiR  the  adj«tcefi(  drfun% 
r|)ep  cle^sed  out  by  (^p  pftrticipant^  for  the  piMrpp^ 
qf  the  dffiinagc^  san4  \^^  ^^  usual,  {natfin^  %  tb^ 
r^airs  of  that  foad.  The  parfjcip^ts  w«re  not  ^  ^i^t 
por^tion,  nor  was  it  aspertaip^  at  ^^  tri^  whp  al)  th^ 
difl^f^nt  individuals,  composing  ^^|  bp^yt  ^Pf e,  though 
the  naipes  pf  sqipe  wpre  prpyed.  ^Q  repfdrs  were  prqye^ 
\Q  h^ye  been  done  by  the  flefendapts  qpon  th^  paplir 
pula^  road  indic|;ed ;  but  their  prescriptive  liability >  ^ 
stated  in  (he  indictment,  ^as  p^ove^.  T^a  qpestiqn  for 
the  ppinipR  pf  the  Cpurt  was,  whether  thp  iqhahitftpts  of 
the  township  of  Hatfifld  were  Uable  tq  ^epfur  this  roa^} ; 
and  the*Cq^rt  were  to  be  at  liberty  to  mifke  ^y  pr^ 
supp(ion  which  they  should  think  the  jury  opgh(  tp 
baye  n)^p. 

JS.  jfl^SQfh  ft>r  the  cro^n.  The  presprjptiqp  i%  ip 
this  case,  th^t  thp  defepd^qts  are  boqiid  \,o  repair  all  the 
rpads  within' their  towpship,  which  wopld  ordinarily  h^ 
Repaired  by  the  ps^risb.  They  ^re,  therefore,  to  he  cqp- 
si^ered  in  th^  ^^^^e  ppiqt  of  view  as  the  inhahit^pts  pf 
a  parish,  jffex  y.  Netherthong  (a).  Now,  if  so,  they  inqflt 
thro\f  thp  liability  pn  some  o^er  persons,  pr  they  wUl 
be  liable  fhep\selves.     Her^  the  particip^i^ts  arip  tM^ 

(a)  2B,4;A.  179. 

only 


11}  THp  Fi^sT  Yj^ii  pf  GEQI^i;  ly.  f^ 


(Hily  persons  who  pan  be  contended  ^p  |be  liablp ;  and        1  SftQ, 
Xh&T  liability  cs^  on)y  arise  in  one  of  two  y^Bj^  either 
by  reason  of  te^pre  or  by  feasor  of  ificlp^ure,     Qoth 


UBtnn 

these  are  piit  an  epd  to  by  the  &cts  in  the  case.  >he  nt^  qf 
mad  is  described  as  oii  a  ban^  formed  by  ^e  earth  out  ^^*'**' 
of  the  ai^iicent  drpdn.  It  had  its  origin,  thef  eibre^  b^ 
seqnently  to  the  drain*  Now,  the  drainagi?  was  in  the 
S  Car.  1.;  and*  therefore^  die  road  is  not  ioiipeni^nAlY 
Andf  to  make  the  parties  liable  ratione  t^nHr^  ft  fumt 
be  an  immemorial  road.  lU^p  v.  Sto^gkian-  (a)  Noip 
can  the  participants  be  liable  to  repair  ratione  ch^usurip^ 
because  it  alsp  appears  that  the  drfun  which  capsed  the 
dansora  was  anterior  to  the  road.  Th^  ri^^s  of  th^ 
public  have^  therefore,  neyer  bejen  abridged  \}y  the  ip-? 
dospre,  which  is  the  foundatipn  for  this  spepjes  pf 
liability.  Then,  if  so,  the  participants  ^rp  no)  liable; 
and  the  consequence  will  be^  tha^  the  deffepdants  nr^  ip^ 
As  to  the  repurs,  they  are  very  trifling;  and,  admittjpg 
that  they  raise  ^  prespmption  that  the  p^rticipapts  are 
liaUe,  that  presumption  is  rebutted  by  tbp  otbar  &ctA 
in  thai 


Barkef  contra.  It  is  quite  clear  that  this  if  p  puUic 
Ifighway,  which,  so  far  baclf  as  living  memory  cm  go, 
has  been  rq»aired  by  the  participants,  and  never  by 
the  defendants.  Every  presumption  ought,  therefore^ 
to  be  made,  in  favpur  of  such  long  and  uninterrupted 
usage.  It  does  not,  by  any  means,  appear  dear,  that 
tys  was  not  an  immemorial  highway;  for  though  it 
might  be  posterior  to  the  formation  of  the  drain,  still 
there  is  nothing  to,  shew,  that  the  drain  itself  was  not  an 

(a)  SSmmd.  1S8.  dfbO^ 

imme- 
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18£0.  immemorial  drain.  The  agreement  with  Vermuyden^ 
-^_  set  out  in  the  case^  speaks  of  drains  and  passages  for 
agntmrf  ^  i^ater^  as  already  existing  before  the  drainage  by  him. 
I  of  lAbbott  C.  J.  Even  supposing  that  to  be  so,  still  the 
question  recurs,  by  whom  was  that  road  previously  re- 
pairable? If  by  the  crown,  all  the  waste  lands  would 
then  have  been  liable  to  the  burthen;  and  it  is  not 
shewn  who  is  in  possession  of  them.]  Although  all  the 
lands  might  be  liable  to  contribute,  yet  an  indictment 
might  be  sustained  against  the  participants,  who  are  in 
possession  of  a  part.  Begina  v.  Duchess  ofBuccleugh.  (a) 
And  if  not,  it  would  still  be  an  answer  to  the  present 
indictment,  which  .  is  against  a  township,  and  not  a 
parish.  It  is  therefore  sufficient  to  shew,  that  some 
others  are  liable,  without  fixing  on  the  individuals,  or 
shewing,  in  certain,  what  lands  are  chargeable  with  the 
burthen;  far  such  evidence  n^atives  the  special  liability 
imposed  by  custom,  contrary  to  the  common  law,  on  the 
township*  Bex  v.  Stoughton.  {b)  [Hdrqyd  J.  There  is  a 
difierence  between  cases,  where  the  indictment  charges 
a  special  prescription  to  repair  a  particular  road,  and  "a 
general  prescription  to  repair  all  roads,  within  the 
township,  as  here.  In  the  former  case,  the  rule  is,  as  it 
is  stated ;  but,  in  the  latter,  the  defendant  must  shew,  by 
evidence^  some  certain  persons  bound  to  the  repair.  I 
remember  this  distinction  to  have  been  taken,  in  a  case 
tried  before  Mr.  J.  ChaTnbre*']  Here,  too,  a  presumption 
may  be  made^  that  the  individual  third  part,  assigned  to 
the  participants,  was  the  part  immemorially  bound. 
Secondly,  these  lands  might  have  been  granted  by  the 

(a)  1  SttUc,  S5S.,  and  3  Vin.  Jbr,  tit.  ApporOoiiment,  5  pi.  9. 

(b)  159.  0.11.  la 

crown. 
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crown,  subject  to  tbk  burden,  and  that  will  be  suffi-  1820. 
cioit.  {Abbott  C  J,  Here  the  grant  is  stated  in  the  — 
€afle;  and  no  such  condition  is  to  be  found  in  it,  which  agamtt 
negatives  such  a  presumption.]  But  even  if  the  Court  Ltsof 
think  that  there  is  not  sufficient  ground  to  presume  a 
liability,  ratione  tenurae,  still  these  participants  may  be 
liable,  ratione  clausurse ;  for  there  is  nothing  to  shew, 
that  the  fence-ditches,  which  bound  the  road  on  one 
side^  were  not  posterior  to  the  road.  And  if  an  owner 
incloses  land  on  one  side^  which  has  been  anciently  in-- 
ckMed  on  the  other,  he  ought  to  repair  all  the  way. 
Bex  V.  Stougktotu  {a) 

JE.  AUenon^  in  reply,  was  stqpped  by  the  Court. 

Abbott  C.  J.  The  prescription  stated  in  this  indict- 
ment, and  whtdi  has  been  proved  in  evidence,  is  one 
which  places  the  inhabitants  of  this  township  in  the 
same  situation  as  the  inhabitants  of  a  parish,  as  to  their 
legal  liability  to  the  repair  of  roads  locally  situated 
within  their  district  This  circumstance  distinguishes  the 
case  firom  those  where  the  prescription  stated  on-  the 
record  ap{Hies  only  to  the  particular  road  indicted. 
Then  the  question  is,  whether,  in  this  case,  the  defend- 
ants have^  with  any  degree  of  certainty,  shewn,  that  any 
other  persons  are  liable  to  the  burden;  If  th^  case  had 
stuped  with  the  repairs  done  by  the  participants,  it 
would  have  been  sufficient;  but  it  does  not;  for  we 
have  the  history  of  those  participants  stated  in  it,  who 
ar^  it  seems,  the  representa^es  of  Cornelius  Vermuyien^ 
to  whom  King  Charles  the  First  assigned  one-third  of 

(a)  161.  n.  12. 

Vol.  IV.  G  certain 
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1 820.       certain  crown  kxuls,  then  of  little  value,  as  a  compensation 
*"""""       for  draining  the  whole.   In  parlance  of  this  agreement, 

IbeKxHa        ,  <  , 

agamsi        the  drain  and  bank  were,  in  all  prol^abili^y,  executed; 

TPhff  Inhabtt- 

fnt»  of  and  on  the  bank  this  road  has  since  been  made,  I  an), 
^^^'"^  therdcHre^  not  at  all  satisfied  that  the  road  bad  any 
immemorial  existence;  and  if  so,  tl^t  reduces  the.com* 
menoement  of  the  repair,  given  in  evidence^  to  the 
reign  of  Charlet  the  Firsts  which  negatives  any  pre- 
scriptive liability  on  ^e  part  of  these  participants*  I 
do  not  think,  therefore,  th^  the  defendants  haye  esta- 
blished, that  the  participants  are  liable^  ratione  tenures. 
And  the  circumstances  seem  also  to  me  to  fiegative  their 
liability,  by  reason  of  inclosure.  Upon  the  whole^  I 
am  of  Qpinioiit  that  there  inust  be  judgmept:  for  the 
crown.  ■  ' 

B4VLEY  J.  I  am  of  the  same  opinion,  The  pre- 
scription stated  in  this  indic^m^nl;  makes  jthe  township, 
for  all  legfU  purposes,  as  to  repair  pf  roads,  a  parish. 
Then,  if  so,  these  diefendants  are  liable,  unless  they  can 
throw  the  burden  on  some  other  persons.  I  cntirfsly  agree 
with  my  Lord  Chief  Justice,  that,  fron)  the  circ^m- 
stances  stated  in  this  cose,  we  cannot  make  the  presump- 
tion, that  this  was  an  immemorial  highway,  or  that 
this  partidpants  are  liable  to  repair  ii^  ratione  tenurce. 
The  repaifB  done  by  them  are  either  reffsr^le  aUp- 
gether  to  mistake,  or  to  a  disinclination,  on  thpir  part,  o 
throw  the  burden  on  the  township. 

HoLHOTo  J.  In  this  case  the  township  is,  by  tl^e 
prescription,  placed  on  the  same  focting  as  a  parish,  both 
as  to  immemorial  roads,  and  also  as  to  any  new  high- 
ways which  may  have  been  subsequently  made;  and, 

there- 


ijs  THE  FfBST  Year  pn  GEORGE  IV.  88 

therefore,  whether  the  road  indicted  be  an  immemorial        18S0. 
highway  or  not,  the  defendants  must  repair  it,  miless 
they  can  shew  with  certainty  sqm^  other  persons  who 


TtmlSjxa 


are  liable.     The  nsage  to  repair,  proved  at  the  trial,         uitior 
would  have  been  conclusive  against  the  participantS|      Hajhw^i 
unless  there  had  been  evidence  to  rebut  it.    That  evi- 
dence^ however,  seems  to  me  to  be  satisfactory*     Here 
the  wastes  and  commons  originally  surrounded  by  rivers 
were  dniined,  and  one-third  part  of  them  was  allotted 
as  a  reward  to  Vermmfden^  for  the  drainage.     This 
formed  a  new  division,  which  had  not  existed  before^ 
and  t^  rq)iiirs  proved  are  pnly  co-extensive  with  that 
new  division.    It  seems  ta  me,  therefore,  to  follow,  as  a 
very  strong  presumption,  that  the  usage  to  repair  could 
not  have  bad  any  existence,  previously  to  the  drainage, 
bat  commenced  at  that  time ;  for  if  it  had  commenced 
b^ore,  in  all  probability  other  lands,  as  well  as  those  of 
the  participants^  would  have  also  been  diargeaUe.     I 
think,   therefor^   that  the   defendants  have  &iled  in 
maidng  pat,  that  the  participants  are  liaUe,  ratione  te- 
nw9^  Am  tP  their  ]I«bility,  ratione  daufturae^  it  qspears 
PH  the  evi^eooe^  that  the  road  was  ccmtemporaneous 
wiA^  lh^  mdo^ore.    Sut  if  it  were  dear,  that  the  fence 
dijtcbes  w^p  mad^  at  a  subsequent  period,  still  that 
:9rould  opt  n^e  H^  participants,  as  a  body,  liable^  but    * 
onlythof^  person^  who  actually  made  and  continued 
the  indosure;  and  we  haye  no  evidence  to  idiew  who 
kbos^  pprypfff  w^r^  or  that  tjiey  ever  repaired  the  road 
I  nm,  there6)r^  of  opipion,  that  there  must  be  judg* 
m^  Ibr  the  Cipym. 

Best  J.,  having  been  absent  in  the  bail«conrt,  during 
ibe  argnment,  gave  no  opinion. 

Judgment  for  the  Crown. 
G  2 
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5^;^,8u,,  The  King  against  The  Inhabitants  of  Brottok. 

tolB*rf^rM^.  TJPON  appeal  against  an  order  of  two  justices,  by 
ticMiiip  it  WM  which  Solomon  Marshall^  his  wife,  and  two  children, 

■tipulsfeedt  tliat  • 

tii«iiiMi8r        were  removed  from  the  township  of  Whitby^  to  the 

■hould  proHdt 

niMt,  &c.  dui^  township  of  Brottouj  in  the  North  Riding  of  the  county 

ezoept^m  the  of  York^  the  sessions  confirmed  the   order,  subject  to 

"^S^^M^*  the  opinion  of  this  Court,  upon  the  following  case: 
apm^of  b».        '^**®  pauper,  Salomon  Marshal^  was  bound  apprentice 

^2*  Aould  for  thg  jgrm  of  four  years,  by  indenture^  bearing  date 

rimd;  doriiig  the  11th  of  March,  1818,  and  made  between  Sofemon 

•pprantioewM  Marshall  the  elder,  and  Solomon  Marshall  the  younger, 

to  Im  maiDr 

tained  by  hm.   of  the  Ode  part,  and  one  Addison  Brawn,  master-mariner 

the  master  pay.  cmd  s^ip-owner,  of  the  other  part.     In  which  indenture 

idon.^Dte*  ^^  ^^  provided,  amongst  other  things,  that  the  said  mas- 

^^^^!  ter  should  find  and  provide  for  his  siud  app^:entice  suf- 

^""mS^''^  ficient  meat,  drink,  washing,  and  lodging,  during  the  said 

with  hisparaits  term,  except  in  the  winter  seasons,  when  the  ship  to,  which 

in  the  township 

oijs.  forman    he  should  belong  should  be  laid  by  unrigged,  Airing  which 

than  for^  daysi 

not  doing  any     time  it  was  agreed,  that  the  said  apprentice  should  main-' 
r  during    ^^<^  himself,  or  be  maintained  Inf  his  friends ;  and  in  lieu 


Hdd^^at  this  ^^^  satis&ction  thereof  the  said  master  should  pay  him, 

drace^ndiv^'   the  said  apprentice^  the  sum  of  Bs.  a-week,  weekly  and 

^""^med    ^^^'y  ^^'^  during  such  time  as  the  said  apprentice 

no  lettlcment,    should  not  be  maintained  by  his  said  master ;  and  that 

the  said  master  should  pay,  or  cause  to  be  paid,  unto  the 

said  apprentice,  as  and  for  wages  for  such  his  service^ 

the  sum  of  75/^  in  manner  following ;  (that  is  to  aay,) 

12/.  for  the  first  year ;  16/.  for  the  second  year ;  20/.  kv 

the  third  year;  and  27/.  for  the  fourth  year;  also  12& 

a-year  for  washing.    The  said  pauper,  while  the  ship 

was 
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was  laid  up  at  WhiHn/^  hi  which  he  seired  bis  said        1820. 

master  as  an  i^prentice,  daring  the  apprenticeship,  re- 

sided,  occasionaUy,  during  the  winter,  with  his  parents,        agavut 

Hie  Inbal^« 

in  Brotton ;  and  in  the  whole,  for  considerably  more  ants  of 
than  forty  days ;  and  he  slept  the  last  night,  during  the 
ocHitinuance  of  the  q>prentice§hip,  at  BroUon.  BroUcn 
is  twenty  miles  distance  from  Whitby^  and  the  pauper 
did  not  do  any  work  for  his  master  while  he  resided 
there^  but  was  liable  to  ha^e  been  recalled  by  his  master 
at  any  time^  if  he  had  been  wanted  at  the  ship.  The 
sessbns  were  of  opinion,  that  by  this  residence  at  Brot^ 
ion  a  settlement  was  gained. 

Tindal^  in  support  of  the  order  of  sessions.  This 
was  a  residence  under  the  indenture ;  for  it  is  expressly 
stipulated,  in  the  indenture^  that  when  the  ship  was  laid 
up,  in  the  winter  season,  the  apprentice  should  reside 
with  his  friends;  and  this  distinguishes  the  present  case 
from  Rex  v.  &•  Mary  Bredin  (a),  where  no  such  stipu- 
lation existed,  and  no  settlement  was  gained.  If  there 
had  been  any  clause  in  this  indenture^  enabling  the 
apprentice  to  work  for  any  other  person,  it  would  be 
different.    But  there  is  no  such  stipulation  here. 

BoUatidf  contra.  This  case  &lls  within  the  prindple 
laid  down  in  Bex  y.  St.  Mary  Bredin.  That  principle 
was  this,  that  a  residence,  in  order  to  confer  a  settle- 
mcDt,  must  be  connected  with  a  service  to  the  master  at 
the  time.  Here  it  is  not  so  connected;  for  no  act  of 
service  to  the  master  was  done  or  contemplated  during 
this  residence  at  Brotton. 

(a)  2B,iA.  388. 

G  3  l^wfm 


BftOROK* 


8*  CASES  w  MICHAELMAS  TERM 

18S0.  Abbott  C.  J.    This  appears  to  me  td  be  a  stronger, 

""■""        case  than  the  one  which  has  been  dted,  and  that  on  the 

Hie  Knro 

agamit  ^  TBTj  gTound  on  which  it  has  been  attempted  to  be  dis- 
jntsot  tingnished  froni  it.  Here  there  was  a  distinct  stipu- 
lation in  the  indentdre^  by  which  the  mastefr  dispensed 
#ith  the  service  of  hi^  apprentice^  during  the  wihtet 
seasoti^  the  period  when  this  residence  at  Bi^otttm  took 
place.  The  residence,  therefore,  is  hot  at  all  connected 
with  a  servibe ;  but  is,  by  the  rety  n^brds  of  the  iildeii- 
tare,  disconnebted  from  it  Thdd  the  cflse  cited  is  an 
express  iltithority  to  shew,  that  an  apprentice,  by  stich  a 
iresidence,  does  not  acquire  i  settlement.  The  Order  of 
sessions,  must^  therefore^  be  quashed. 

Order  of  Sessions  quashed. 


AfiwAy,  'the  iCiNG  against  The  Justices  of  the  County 

of  Carnarvon. 


Kovember20Qu 


The  Court  of  jyOYLY  Seijt.  moved  for  a  rule  nisi  for  a  taandk- 

jarisdt<;Kbn  to  thus,  to  be  direct^  to  the  justices  of  Cdrfiahoh- 

judgment  of  shircj  commftnicling  them  td  bnier  bontihuantres,   knd 

rion^^excepton  re-hear  an  appeal  between  two  parishes,  touching  the 

foMhe?^-  settlement  of  fejiauper.     It  appeared  frbth  the  hffidkvits, 

^i^m  ^tt!^  that  the  appeal  came  on  At  the  sessions  on  the  14th  of 

£r"^2d  "^y  ^^  ^^^  **^  *'^^  appdlants  having  admitted  a 

thewitneMeson  torimft  &clfe  settlement  in  this  daHsh,  relied  upoh  the 

reftued  to  hear  ^roof  bf  iEt  case  of  t  Subsequently  acquired  sietUemeht 

other  lide  in  an  elsewhere.     Having  finished  their  case,  the  attorney  for 

appeal,  on  the 

ground  that 

theur  testimony  had  been  prefixed  by  obseryations  on  the  part  of  the  advocate  contrary  to 

the^  usual  pnctioey  the  Court  refused  to  giant  a  mandamus  to  rehear  the  iqipeal. 

the 
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tfie  mpandenls  |>raoeeded  to  make  observations  upon       1820. 
tlie  oaite  proved  by  the  appdlants,  and  then  offered  to  ^^ 

eall  vritnesaestooontradiotit;  but  the  sessions  rdhsed  to 


The  Jtttdoes  ti 
allow  those  witnesses  to  be  called,  on  the  gtoiiiid  that  he     CjutvAAtoK. 

had  rested  his  case  on*  his  argument  as  to,  the  insu£i- 

CMicy  «£  did  case  proved  on  the  other  side }  and  there- 

upOD  they  quabhed  the  order  of  remdval.   The  alBSdavits 

farther  statad^  that  the  obuine  pursued  by  the  attorney 

fot  the  teepsndentt  was  the  usud  fend  ordinary  practice 

of  Ibbseadona.    l^C^  iq  support  of  the  motion,  oon- 

tedded^  that  the  refusal  on  th^  part  of  the  sessions  to 

bear  the  witnesses  was  in  fiiet  a  refu^  to  hear  the 

appeal   altogether,  iti  which  case  it  was  every    day's 

pnaetiee  for  this  Court  to  direct  the  sessions  by  man* 

damus  to  h^ar  add  decide  the  question.. 

Batley  J.  There  is  no  instance,  I  believe,  which 
can  be  found  where  this  Court  have  interfered  by  man« 
damus  to  direct  the  justices  to  re-hear  an  appeal  which 
Ibay  have  iHlce  already  heard.  In  this  case  they  entered ' 
into  the  cousideration  of  this  appeal ;  and,  after  having 
heard  it,  they  have  decided  that  the  respondents  ought 
not  to  be  allowed  to  call  witnesses  in  reply.  It  is  pos- 
sible  that  in  that  decision  they  may  have  been  wrong; 
but  it  .seems  to  me  that  we  are  not  at  liberty  to  enter 
into  that  question,  as  no  case  has  been  sent  up  for  our 
€9onsidenition«  If  we  were  to  do  so,  we  should  coih' 
ftitnte  this  Cbnit  m  Court  of  Appeal  from  the  Quarter 
Scssiont,  and  we  dhould  have  applications  coniinually 
made  to  In  to  overturn  their  decbrtninations,  on  the 
ground  of  the  improper  reception  or  risgection  of  evi- 
dence^ tuid  be  called  upon  to  review  their  judgment, 
ullJioQ^  no  ean  has  been  sent  to  us  for  that  purpose. 

Qi  It 


^^        M 
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1820.       It  is  the  daty  of  Sessions  to  hear  and  decide;  and,  if 

they  entertain  any  doabtSi  to  submit  them  to  this  Court ; 

agomrt       but  where  they  do  not  desire  our  interference^  we  have 

Onie  Justices  of         .     .  ,.    . 

Caahastov*    no  junsoiction* 

HoLBOTD  J.  If  it  had  appeared  in  this  case  that 
the  Sessions  had  heard  one  side^  and  had  altogeth^ 
refused  to  hear  the  other,  I  should  have  thpught  it  the 
same  as  if  the  case  had  not  been  heard  at  all,  and  I 
should  then  have  been  of  opinion  that  this  mandamns 
ought  to  issue ;  but,  in  this  case^  it  appears  to  me  that 
this  was  merely  a  question  as  to  the  practice  of  the 
Sessions,  who  have  determined  that  the  evidence  ten- 
dered ought  not  to  have  been  introduced  with  observ- 
ations on  the  part  of  the  advocate.  I  think,  therefore^ 
that  this  Court  has  no  jurisdiction  to  interfere  in  such 
a  case. 


B£STj«(a)  concurred. 

Rule  reused. 

(a)  ^MoifC.  J.  had  left  tbe  Court. 


,  ^^^  21st     ^^^^^  against  Wilton,  Gentleman,  one,  &c. 
An  attorney  in    /^  UiL^JS  F  had  obtained  a  rule  nisi  for  entering  an 

custody  for  debt   vT  ^t     u  •!     •        lii  j  •     ^f  i- 

loses  Us  priTi.  exoneretur  on  the  bail-piece  filed  m  this  cause  for 

ted^Jd^    irregularity.    It  appeared  from  the  affidavits,  that  the 
^       defendant  was  an  attorney  of  this  court,  and  that  having 
been  for  some  time  in  custody  in  the  Marshalsea  for  debts 
due  to  oth^  persons,  the  plaintiff,  on  the  12th  Jkify  last, 
^e4  ¥9  1>UI  a^^aiost  hint  as  i^i  i^ttome^,  and,  on  the 

m 
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ISth  Mjf^  deliyered  tbe  bill,  with  the  usual  certificate  18^ 

of  the  derk  of  the  rules  indorsed  thereon,  to  one  of  the  „ 

turnkeys  of  the  prison,  for  the  purpose  of  detaining  the  a«amtf 
defisndant  in  custody.     The   bail  justified  on  llie  8d 


Scarlett  now  shewed  cans^  and  contended  that  as  it 
iqppeared  firom  the  affidavits,  that  the  defendant  was 
already  in  custody,  he  had  lost  his  privily  asan 
attorn^. 

Qvm^  and  F*  PoUocky  contra,  referred  to  Kaye  t. 
Denew  (a),  and  Prior  v.  Moore  {b\  as  recognising  a  dis- 
tinction between  the  cases  where  an  attorney  appears  for 
others,  and  where  he  is  sued  or  suea  himself;  but  con- 
tended that  at  all  events  this  rule  must  be  absolute^  be- 
cause the  declaration  stated  him  to  be  **  present  here  in 
court,''  and  so  treated  him  as  a  person  having  privilq^ 
which  was  inconsistent  with  the  mode  of  its  service* 

The  Court  held  that,  being  in  custody,  the  defendant 
was  not  entitled  to  his  privilege^  the  ground  for  allowing 
privilege  being,  that  an  attoniey  is  an  officer  continually 
attending  upon  the  Court.  In  this  case^  however,  he 
cannot  do  so ;  and  this  is  like  .an  attorney  ceasing  to 
practice,  who  loses  thereby  his  privily.  But  as  the 
declaration  was  defective,  they  discharged  the  rule  with- 
out costs,  giving,  at  the  same  time,  liberty  to  the  plaintiff 
to  amend  his  bill. 

Rule  accordingly,  {p) 

(a)  7  7.  B.  671.  {b)  2M.^S,  606, 

(c)  S^  WMmSi  T.  Cut^e^  1  Shr.  191. 
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18204 

^^^  ^^^       Ex  parte  tEACfeoFT,  Grentleman,  one,  &c. 
Anacentem-      'DEADER  moved  that  this  person  might  be  t^^md- 

ployed  to  take     JE.  ftf 

out  an  attor-  mitted  as  an  attorney  without  the  payment  of  any 

^fiaX  biT-  fin^«    I^  ap^etti'ed  thkt  he  had  eiilployed  tin  agtitit  to 

to^dS!^dlir  ^^^^  ^^^  Wi  certificate  annually,  and  had  ooniitltted  to 

5^^^"J  phixstise  up  tb  the  time  of  the  appUcdtlOft  |  but  hi<  ag^t 

of  the  fact  con.  had  neglected  to  do  it.     As  soon  as  he  had  diseovetM 

tinued  to  prac-  ^ 

tise,  the  Court    it,  the  present  application  was  made  to  the  G>urt. 

wiU  only  aUow     ^  ^  ^^ 

hhn  tobe  re^id- 

^yment'^'tfae  A:b])otT  C^  J;  sald^  that  tht^  G>urt  hlul  had  many  a^ 
ST""^*  plicfetil:Ws  bf  this  sort)  and  that  they  thought  it  elcpe* 
dttat,  fbr  the  good  of  the  profes^ioii^  thit  attdni^ 
nhbuld  ttiki  ca^  to  ttiahe  enquiries  iBind  td  iiifolln  themi* 
HeltM  a^  td  th^  fact  iirheth(dr  stuft  oBfllfleabt  mifti  taken 
«tti^  koA  W  Have  fetsdt  tet^UkM^  wsAtAdmi  to  thedi  aiv- 
nually.  And  that,  there((»re,  ill  ord(^  to  citabHsli  tiik 
as  a  rule  on  this  subject,  they  would  not  in  any  instance^  . 
«e4kdmii^  wtthdtit  a  fifie  bdiig  also  pbidt  In  the  pi^eiient 
t6A^'  hb^Wt*,  they  would  bhty  iHipoAe  a  small  fine  for 
th^  pur^e  bf  markihg  the  ruler  and,  therefara,  they 
oi'd^rtid  that  the  pai'ty  nhould  be  renodmittcd  dn  the 
paym^t  bf  the  arreai^  of  duty  and  a  fine  of  &L 

Rule  accordingly* 
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1820. 

Farmeii  and  Another  agaimt  TfaoRLET  Jtnd  '^^^^oa. 
Another. 

pULLERj  on  a  former  day  having  obtained  a  rule  Tbe  bail  to  the 

for  staying  all  proceedings  upon  the  bail-bond  in  charged  by  the 

1  .  defendant*! 

tOlS  caSCy  giving  a  cogno- 


Bdland  now  shewed  cause,  and  the  facts  appeared  to 
b^  thai  on  the  4th  May  last,  a  bill  of  MSMetei^  rt- 
tatitable  on  the  8tb  Df  May^  issued  tkt  the  luit  hf  the 
plflintiA  ilgainst  the  principal  when  the  present  ddfendM 
snts  became  bail  td  the  sheriff  ahd  executed  the  usual 
bail-bond ;  that  two  da^  after  die  time  which  the  bftil 
hady  by  the  practice  of  the  Court,  for  pnttiiig  in  bail 
above,  an  agreement  was  entered  into  with  the  principal 
and  his  attorneys  but  wholly  wiihoirt  the  knowledge  of 
the  bfiili  for  a  eognoVit,  to  secure  and  pay  the  debt  oh  the 
tf  Otfa  Mgf  foOotrxBg,  whidi  was  after  the  dode  of  JHniijf 
term^  and  the  attorney's  cbsts  were  kt  the  same  time  paid ; 
and  that  on  the  20th  September  followi&|;,  an  assignnleot 
df  Uie  bail-bond  Was  takenj  and  wjrits  sued  out  thereon, 
against  the  bail,  returliable  the  first  retiim  of  this  term. 
It  was  insisted  that  thd  several  cases  wherb  it  has  beto 
decided  that  a  cognovit^  with  stay  of  executioii,  isadi»- 
ehatge  of  the  bail^  apf^fy  only  to  bail  dbove,  atd  not  to 
bail  to  the  sheriff;  the  applications,  in  all  these  instances 
having  been  made  on  behalf  of  the  bail  above. 

But  the  C!durt  were  c^  opinion,  that  bail  to  the 
sheriff  were  also  discharged  by  such  a  proceeding,  the 
plaintijBGi  having  no  Hghi  to  piroc^  upon  the  bond, 

iude89 


vit  for  pagrnbiltt 
of  dehi  «n4 
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1820.       unless  there  was  a  continuing  breach,  which  could  not 
*"""""       be.  where  a  cognovit  had  been  taken,  that  beinff  an 

Fasmie  • 

agamat       admissiou  by  the  plaintiffi,  that  the  defendant  had  ap- 
peared  to  the  action,  and  was  properly  in  Court 

Rule  absdute. 


JPHdttUk 

NommbiriAth.  ROBBRTS  OgOmSt  GOFF. 

ThbCoatwin    pULLER  had  obtained  a  rule,  calling  upon  the 
iMBt  fimnddl  plainti£P  to  shew  cause  why  the  judgment  entered 

Mcnriiy,  with-  on  the  ¥rarrant  of  attorney  in  this  case^  and  the  exe- 
tiw  SS^S^  cution  thereof  should  not  be  set  asides,  and  the  warrant 
^^2^^  ^^  attorney  be  delivered  up  to  be  cancelled,  on  the 
ground  of  usury. 

Dwarrii  now  shewed  cause,  and  contended,  that  even 
if  the  Court  were  satisfied  of  the  usury,  after  the 
parties  had  acted  on  the  agreement,  and  time  had  been 
asked  and  given,  they  could  not  now  set  aside  the 
judgment,  and  direct  the  security  to  be  canoeUed,  but 
upon  the  terms  of  the  party  paying  the  money  actually 
advanced,  with  legal  interest,  this  being  an  application  to 
the  equitable  jurisdiction  of  the  Court,  which  would 
compel  the  party  applying  to  do  what  is  equitable  and 
reasonable ;  and  he  cited  Hindk  and  (ySrien^  1  Taun^ 
toHj  413. 

Bailbt  J.  {a)  We  cannot  impose  such  terms.  The 
instrument  is  void.    It  is  not  good  at  law.    The  con- 

(«)  4ibon  C,  J,  Mleft  the  Court. 

s(rii^ti6n 
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RoBsmtt 


stmction  and  practice  of  this  Ck>urt  have  always  be6n        18£0. 
diArent;  and  I  have  reason  to  know,  that  some  of  the 
learned  persons  who  argaed  that  case  in  the  G>innion 
Pleas,  were  not,  at  the  time,  at  all  satisfied  with  the 
decision, 

HoLROTD  and  Best  J.  concurred. 

Rule  absolute. 


Taylor  and  Others  against  Harris.  AbwmAwsstb. 

ASSUMPSIT  for  the  price  of  goods  sold  to  the  piftndmti»r. 
defendant,   oue  of  the  proprietors  of  Oroent  Gar*    ~ 


den  theatre.    The  defendant  pleaded  in  abatement,  in  joinUy  inUe 
the  usual  form,  that  four  other  persons  (naming  them)  ^^  ja^i^up 
were  jointly  liabte  with  himself.     Carter,  upon  this,  ob-  JS^iiit'i^ 
tained  a  rule  to  shew  cause  why  the  defendant  should  ^P^^i^ 
not  forthwith  deliver  to  the  Plaintiffs,  or  their  attorney,  mdm^  and  ad- 
particulars  in  writing  of  the  places  of  residence  and  ptwoM,  i^ucfa 
additions  of  the  several  persons  mentioned  in  this  plea,  !«« tiw  Miion 
or  why,  in  default  thereof,  the  plea  should  not  be  set  ^dTvndm^tmt 
aside.    The  affidavit  stated,  that  the  plaintifi  had  no  ^^l^^cmuti^ 
knowledge  whatever  of  the  phices  of  residence  of  these  JJ^^JjIS! 
perscms,  nor  where  they  could  be  met  with,  and  that,  ?JJL*^JS!S- 
in  order  to  become  acquainted  with  the  sam&  for  the  or  iodcfiMilt 
purpose  of  ascertaining  the  truth  of  the  plea,  or  whe-  tbgaiidatiie 
ther  it  would  be  advisable  or  not  to  abandon  the  pro-  ^  ^ 
ceedings  in  the  action,   they  had  made  application  to 
the  defendant's  attorney  (the  defendant  himself  being 
absent  in  Ireland ),  and  also  to  the  person  who  had 
made  the  affidavit  of  the  truth  of  the  pleat  ^^^  ^  ^^ 

trea- 
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1820.        treasurer  of  thie  theatre,  for  the  required  iafom^t^; 
^JT  but  that  these  parties  had  refused  to  give  it>  ejccept  upon 

^1^        condition  that  the  action  against  the  defendant  should 
be  discontinued. 

Moore  shewed  cause  against  the  rule,  and  contended, 
that  the  defendant  had  done  gU  he  w^s  boifjad  to 
do,  by  giving  the  plaintiff  a  better  writ,  and  that,  at 
all  events,  the  condition  of  discontinuing  the  action  was 
reasonable. 

T%e  Court  held,  that  substantially  t|^e  defendant  had 
not  given  to.  the  plaintifis  a  better  writ,  and  that  the 
ini^rmatipn  ought  to  be  given  witf^out  a^y  such  cpn- 
^  dition  as  had  been  required.     For»  possiblyi  ^  plain- 

tifis ^ght  ascertain,  when  the  Inforwalion  w^  g^vef^ 
that  the  present  action  was  prpper^  and  migh^  jchopfe 
to  reply  \p  the  plea,  ratif  er  than  ajbandon  the  ^on« 

Rule  absolute. 


m  99>  Fnw9  YvAB  Of  0EORGHB  IV.  9< 

The  King  against  Sir  Francis  Burdett,  Bart.  xJ^tmb^  87th. 

nPHE  Attorney   and   SofkUor^eneral^   with    whom  Onaninfeim- 
wm  FoKgAoi*  Serju,  CJar*d^  Beader,  andBalgmf,  ^c^^ 
were  beard  in  laat  term  against  the  rule  for  the  new  |[u[^''^^^ 
trial.  (Vide  Vol.  III.  p.  717.)  Besides  the  cases  referred  JJ"*^^ 
to  in  ^eir  argument,  they  cited  The  King  v.  Hemey  (a),  thatthe  defend- 

aatf  on  the  SSd 

p^  shew  that  the  circomstanoe  of  a  letter  being  dated  Augua^imte 

andoompoied 

inagiven  plaoewas  evidence  that  it  was  written  tber^*  theUbeiinz, 
ScarleU  was  then  heard  in  support  of  the  rule;  and,  in  aeenin  l,^^ 
this  term,  Demnath  PkiU^ps,  Blackbume^  and  Mams^  mJ^^y. 
were  b^aid  cm  Itbe  same  side.    The  arguments  in  sup-  ^^^ 
port  of  the  rule  were  as  fellow:  (J)  ^Sr^^!*** 

The  writing  of  a  libel,  without  publication,  does  not  (loo  mUes  off> 

*  .  by  ^>   to  £;  * 

iBonstitate  an  indictable  oflbnoe.    The  crime  of  libel  being  indoMd 

in  en  entvelope 

oopsists  in  the  tendency  to  a  breach  of  the  peace  pro-  eddnned  to^. 


written  flinotions  to  ^.  to  forward  the  libel  to  ^.,  by'  whom  it  wee  tnbeequently  { 
in  3£.  The  enrelope  was  open ;  and  it  was  not  proTed  that  there  was  on  it  any  trace  of  a 
aed  or  post-marb  J.  was  not  called  at  the  trial  as  a  witness  by  either  party ;  nor  was  it 
proved  that  he  was  a  reudent,  or  had  been  about  that  time  in  JU  :  Held,  by  three 
Justices,  (diseentiente  Bayley  J.)  that  this  was  evidence  on  which  the  Jory  might  properly 
te  left  \q  pftfamt  that  the  libel  was  deUvered  open  to  ^.  in  X«  . 

Beld,  also,  by  three  justices,  [Bat^  J.  dubitante,}  that  a  delivery  at  the  post-office  in  I  , 
X.  of  a  ycaled  letter,  indonng  a  libel,  h  a  publicatioo  of  the  libel  in  X.     Held,  also,  by  \ 
three  Justices,    {BayUy^,  dubitante)  where  a  defendant  writes  and  compotes  a  libel  in  r 
X*  with  the  intent  to  publish,  and  aftenrardf  publishes  it  in  Jf.,  that  he  may  be  indicted 
for  a  misdemeanor  in  either  county. 

And,  per  locem  Curiamt  wheres  libel  impntoi  to  others  the  conmiiifioii  of  a  triable  crime : 
Held,  that  evidence  of  the  truth  of  it  is  inadmissible.  Held,  also,  where,  in  summing  up, 
the  Judge  told  the  jury  that  the  intenlion  was  to  be  collected  fiooo  the  paper  itself,  unless 
C9)ilained  by  the  mode  of  publication  or  other  circumstances;  and  that,  if  its  contents  were 
l&ely  to  excite  sedition,  &c.  defendant  must  be  presumed  to  intend  that  which  his  act  was 
likely  to  produce;  and  that,  if  they  fouud  such  to  be  the  intent,  he  was  of  oj^ion  it  vies  a 
libel;  and  that  they  were  to  take  the  law  from  htm,  unleai  they  were  satisfied  that  he  was 
wrong  ;  that  this  was 'a  correct  mode  of  leaving  the  gucstion  to  the  jury  under  32  G.3» 
«^  GO.  #.  I. 

QvMe,  irhi^|>hcr  the  writing  and  coynpoaipg  of  alibd  with  intoit  to  publish^  but  not  fol- 
lowed  by  publication,  be  an  offence* 

(a)  i  Ihirf .  M. 

^)  fiee  the  evidence  at  ^gtiiiti  the  jii4s^D«DiofjbM  J. 
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1620.       duoed  by  the  oommunication  of  slander  to  the  minds  of 

others,  by  writing.     No  crime  is  therefore  committed 

agtAui       \mtil  the  slander  is  so  communicated;  or,  in  other 
BvEmnk 

words,  until  the  publication,  for  till  then  there  can  be 

no  tendency  to  a  breach  of  the  p^ace.  This  is  dedudble 
from  the  Tery  nature  of  the  crime.  It  has  been  observed 
by  Mr.  StarkiCi  in  his  preface  to  the  Law  of  Libelf  that 
crimes  which  a£Pect  the  visible  property  or  persons  of 
men,  are  much  more  obvious  to  the  understanding  than 
the  crime  of  libel,  which  is  of  a  more  intellectual  nature; 
andy  therefore^  the  law  respecting  the  former  is  much 
more  likely  to  be  founded  on  just  principles  in  its  com- 
mencement in  the  more  simple  state  of  society,  than 
those  laws  which,  arising  out  of  a  more  complicated 
state  of  society,  and  rdadng  to  a  more  refini^  otgect, 
call  for  more  refinement  in  observation  and  greater  dis- 
crimination between  the  good  to  be  done  by  enacting 
penalties,  and  the  mischief  to  be  done  by  repressing  a 
practice  generally  usefuL  One  of  the  most  refined 
conclusions  at  which  a  refined  state  of  society  can 
arrive^  is,  that  a  man  should  have  a  solid  property  in 
his  reputation.  It  is  one  of  the  greatest  privileges  that 
belong  to  the  nature  of  man,  that  he  possesses  a  sensi- 
bility to  fame  and  a  love  of  glory,  and  that  the  indivi- 
dual, by  the  combination  of  opinion  and  the  force  of 
character,  begets  in  his  own  reputation  a  property 
more  valuable  than  the  mere  materials  to  which  the 
crude  notions  of  property  are  first  applied.  The  cir- 
culation of  written  papers,  and  the'  art  of  printing, 
would  give  rise  to  great  variety  in  the  degrees  of  this 
oflfenoe.  When  it  was  found  to  injure  the  opinion  and 
respect  in  which  a  man  was  held,  or  by  which  the  go* 
vemment  was  supported,  as  the  character  of  individuals 
as  well  9B  the  security  of  a  goTemment,  not  upheld  by 

brute 
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brute  force,  are  founded  on  opinion  and  respect,  it  be-  1820. 
•came  important  to  punish  those  who  destroyed  that  opi-  -^— 
nion  and  respect  by  written  slander.  It  was  long  after  '  ogabui 
it  was  the  habit  in  enlightened  Borne  for  every  man  of 
respectable  rank  to  be  in  possession  of  books,  that  the 
law  De  libellis  famosis  was  promulgated.  lAbboii  C.  J. 
Cicero,  in  a  fragment  of  his.  Book  4.  <*  De  Republica," 
says,  that  it  was  to  be  found  amongst  the  laws  of  Twelve 
Tables*]  That  passage  in  Cicero  has  a  reference  to  the 
practice  of  exhibiting  individuals  on  the  stage.  It  is  to 
be  found  in  the*  fragments  of  his  book  <<  De  Republica,'' 
preserved  by  St.  Augustine  in  his  book  '<  De  Civitate 
Dei,"  and  the  passage  is  as  follows :  <*  Nostras  contra 
daodecim  tabulae  cum  perpaucas  res  capite  satixisent,  in 
hanc  qnoque  sanciendam  putaverunt ;  si  quis  actitavis- 
set,  sive  carmen  condidisset,  quod  in&miam  afierret 
flagitiumve  alter! ;  prseclare,  judiciis  enim  ac  magistra- 
tuum  disceptationibus  legitimis  propositam  viam  non 
poetarum  ingeniis  habere  debemus,  nee  probrum  audire^ 
nisi  ea  lege  ut  respondere  liceat  et  judicio  defendere." 
The  probrum  audire  refers  to  the  hearing  the  actor,  who 
represents  the  character  attacked  by  the  malum  carmen 
of  the  poet  In  one  of  the  fragments  of  the  same  work, 
also  preserved  by  the  same  author,  St.  Augustine j  there 
is  a  reference  to  the  poets  who  composed  for  represent- 
ation, *'  probris  et  injuriis  poetarum  subjectam  vitam 
famamque  habere  noluerunt  capite  etiam  puniri  san-'^ 
cientes  tale  carmen  condere  si  quis  auderet."  By  tale 
carmen  is  meant  such  a  composition  as  was  actually  re- 
presented on  the  stage,  and  not  a  mere  private  unpub- 
lished composition.  In  order  to  explain  this,  some 
illustration  may  be  found  among  the  poets  themselves, 
and  partieularly  in  the  2d  book  of  itorac^s  Epistles, 
Vol.  IV.  H  verse 
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1820.       verse  139.,  where  he  alludes  to  the  very  Law  of  \he 
~Z"       Twelve  Tables,  by  which  the  infamy  must  have  been 

Hie  KiKG  ^       •      .  ¥ 

against       attache^  and  &^  to  the  individual  by  representation, 
which  wais  a  p^blicatio^•     The  words  of  the  law  are 
'  these :  "  Si  quis  occentasset  malum  carmen  sive  concUdisr 
set  quod  infiuniam  faadt  flagitiumve  alteri^  capital  esto/' 
The  words,  it  is  to  be  observed,  are  not  ad  infamiam 
tendens  but  infamiam  faxit  s  and  so  in  the  interpretation 
^      of  Cicero^  iq  the  fragment  quoted,  tlie  wor4s  are^  '*  quofi 
JTjfi^niiain  afFerret  flagitiumve  alteri."     It  would  seepa, 
therefore^  that  the  infamy  laust  have  at^cbed,  and  th^t 
the  mischief  musf;  have  occurred  before  punishment  coul4 
be  inflicted  on  the  author  or  actor.  It  appears  also,  frqm 
Suetonius^  De  Vitd  Augustij  c  SSf.,  that  the  law  4^  famosis 
Ubellis  did  not  exist  in  early  tiipes  in  Borne.     '*  Etiam 
sj^arsos,  de  se  in  curia  famosos  libellos,  nee  expavft  nee 
n^qgH^  curd  redarguit :  Ac  ne  reqi^fsitis  quideqn  auctpr- 
ibus:   14  modo  censuit  cogqoscepdupi  posthap  de  iis 
qui  libellos  aut  parmi|^a  ad  i|ifamiani  cujuspiam,  sub 
aliepo  nomine  ed^nt."    It  is  remarkable^  that  At^pistuSf 
\(  t^erp  was  already  in  existence  a  law  to  punish  HbeU 
with  deaths  should  not  only  haye  prosecuted  i^oqe  of 
them  against  himself,  .but  should  have  introducied  an? 
other  law  to  subject  those  which  were  anonymous  tq  legal 
restraint*     7W^,  in  the  flrst  book  of  his  annals,  s^s, 
<*  Primus  J^ugustm  cognitionem  de  famosis  lit^Uis  specie 
l|Sgl9  ejus  (i.  e.  l^is  majestatis)  tract^vjt;  commptus 
Cassii  Severi  .Ubidine,  quk  virqs  foeminasqup  illustres  pro- 
cacibu9  scriptis  diffkin&veT^W*    Apd  Suetonius^  in  his 
li&  pf  TiberiuSy  has  this  passage  on  the  subjept  of  libels, 
cliapter  28.  ^^  Adversus  cpnvitia  malosque  rupiores,  et 
famosa  de  se  ac  suis  carmina  firmus  ac  patiens^  su}3inde 
jactabat  in  dvitate  libera  linguam  mentemque  Uberas 
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^»ie  4^])ei^.  i;|.  qi^oqdam  Sen^tp  cpgnitionem  df  giu-  }880. 
YQpdi  criminihus  pc  reis  flagit^nte,  non  taptum  ^q\iif  Qtii  ^ 
liabeiDfis  Qt  implicare  npq  pli|ribus  negpt^s  ^^be^ii^."  agoki^ 
Sp  |)i8t  when  the  ^^nat^  f^egue^tec^  him  fo  punish  tho^ 
i?ho  cirpi|late4  libels  against  him,  Tiberias  irepUed  ^*  that 
)ie  sfiould  hare  too  much  upon  jiis  hapdss  if  lie  yjt^  to 
^d  wy  pare  of  his  qwf)  person  ^n^  repu^tion  \q  tl^^t 
^hif^  bfs  was  bound  to  bestow  upoi)  the  si^f^tj  and  ^^ 
nlty  of  ^e  fU^^"  T|ie  same  author  says  qf  «JM<*<^ 
Cesar^  that  he  was  so  regardless  of  certain  epigrammata 
fionq^  aq^  scurrilous  verse;  ^f^t  were  current  against 
l^Wf  tbft  be{>fopos^d  a  recQpciliation  wi^h  one  of  (he 
authors,  and  invited  another  |.o  sup  with  him*  N^w, 
notwithstanding  the  clepaency  of  QesaTf  it  is  extr^rdi- 
niuy  lliat'snch  things  should  circulate  if  tbev  were  the 
subject  of  papital  punishm^it.  It  seems  unaccount- 
^l>|^  indee^  how  t^ie  word  famosus  was  introduced 
iijulefs  ^t  ^a4  4  reference  to  publication.  The  ye^ 
frqfH  1^  f^9^oj{  (o  ^  thing  bruited  abroad  and  bof • 
tQpiefl  ff)  ^e.  In  thp  best  period  pf  JjXaman  litera- 
ture jt  {i^  indeed,  a^^uired  fi  bad  meaning.  C^v 
f(es  %nos4  tq  express  ^  courtesfin^  *^  ad  famqsas  mater  . 
me  yetat  ^ccedere^"  ^here  it  combines  the  reputatjpn  of 
hejfig  jwiffip  with  an  actual  i^a|^t  of  chasti^.  ^  there 
if  a  ^sagf  if}  Jfforace^  **  Si  quis  moechus  foret^  aut  si- 
C9rii)8,  aut  ^jioqui  fkniosi^."  Here  alioqui  jfa^osus 
vf^efp%  othervf'^  n(^^rip.i|s  for  sqme  vice.  T\if  word  - 
fiunfisusi  therefpre^  jn  its  natural  sense  I'efers  to  notoriety. 
]J^le«$  that  nqtprie^  is  effected  yi  a  ^bel  b^  its  publica- 
tipji  where  is  the  offence  ?  T!^ere  ifiust  be  something 
dpq^  to  st|inif|^te'|pdividual  ^eyenge  pr  public  discontent 
If  it  |s  kept  fiecrel  it  w^^ts  t)ie  yery  e^nce  of  the  mean- 
ing of  the  word  famosus,  by  which  the  dviiians  describe 

H  2  it. 
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1820.       it    The  very  essence  of  the  crimen  whether  it  be  against' 
^         an  individual  or  the  public ;  whether  we  look  to  the  na* 

,  The  Knrc  .  t     •     •     j 

agamti  turc  of  the  crime  itself,  or  the  word  by  which  it  is  de- 
scribed,  consists  in  the  publication.  The  passages 
already  referred  to  from  the  civil  law,  apply  to  a  case  of 
publication ;  for,  to  make  it  a  crime,  according  to  those 
authorities,  it  must  be  ad  infamiam.  It  cannot  be  ad 
infiuniam  unless  the  fame  of  some  person  be  affected  by 
ity  and  that  cannot  be  done  unless  it  is  published. 

Lord  Coke,  in  LatnVs  case,  means  to  say,  that  the 
actual  publisher  was  guilty,  though  he  was  neither  the 
writer  nor  composer.     Assuming  the  publication,  he 
says  this ;  "  That  every  man  who  shall  be  convicted  of 
a  Ubel,  either  ought  to  be  a  contriver  of  the  libel,  or  a 
malicious  publisher  of  it,  knowing  it  to  he  a  libel;" 
meaning,  that  if  he  is  the  malicious  publisher,  though 
neither  the]  author  or  contriver,  he  is  guilty  of  the  libel. 
If  this  be  taken  according  to  the  very  letter,  it  would 
not  only  establish,  that  the  writing,  without  publication, 
would  be  an  offence,  but  that  the  person  who  publishes 
i^  without  knowing  it  to  be  a  libel,  would  be  guilty  of 
no  offence  which  is  contrary  to  the  law  as  now  esta^ 
blished.  Mr.  SlarktCj  in  his  treatise  on  the  Law  qfUhely 
'  after  reviewing  all  the  cases  upon  the  subject,  seems  to 
be  of  opinion,  that  by  the  law,  as  now  understood,  pub- 
""   .      lication  is  necessary,  to  constitute  the  offence;  and  that 
opinion  has  generally  prevailed  in  the  profession,  since 
^the  case  of  Entick  v.  Carringian.  (a)      The  case  of  The 
King  V.  Payney  no  judgment  ever  having  been  pro- 
nounced in  it,  must  be  cbnsidered  as  one  of  doubtful 
authority.    The  opinion   of  the  Court,   as  given  in 

(a)  19  ffoweH,  St.  TV.  1030. 

SMod. 
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5  Mad.  167«,  is  this :     <<  The  making  of  a  libel  is  an        1820. . 

c^fence^  though  nerer  published ;  and  if  one  dictate  and 

another  writer  both  are  guilty  of  making  it.    To  what        agmuM 

purpose  shodd  any  one  write  or  copy  after  another,  but 

to  shew  his  approbation  of  the  contents,  and  to  enable 

him  to  keep  it  in  his  memory,  that  he  may  repeat  it  to 

others.  Now  though  the  bare  reading  of  a  libel  may  not 

be  a  crime,  because  a  man  may  be  surprised,  and  not  un<- 

derstand  what  he  is  about  to  read^  yet,  when  one  takes 

it  from  another,  and  hears  it  spoken  before  he  writes  it, 

this  cannot  behy  surprise,  because  he  has  time  to  exer^ 

rise  his  thoughts  before  he  writes ;  so  that  it  is  not  s 

libel  by  repeating  but  by  writing.    If  one  repeat,  and 

another  write  a  libel,  and  a  third  approve  what  is  writ^ 

ten,  they  are  all  makers  of  it ;  for  all  persws  who  con- 

cor,  and  shew  their  assent  and  approbation  to  do  an 

unlawful  act,  are  guilty.     So  that  murdering  a  man's 

reputation,  by  a  scandalous  libel,  may  be  compared  to 

murdering  his  person ;  for  if  several  are  assisting  and 

encouraging  the  man  in  the  act,  though  the  stroke  was 

given  by  one,  yet  all  are  guilty  of  homicide."  According 

to  this  authority,  if  any  man  shews  his  friend  an  epigram,. 

in  which  there  is  a  reflection  on  another,  and  he  takes  a 

copy  of  it  to  look  at  for  his  amusement,  he  is  guilty,  be* 

cause  he  may  publish ;  but  it  might  as  well  be  contended 

that  a  man  can  be  guilty  of  shooting  at  another  by  ke^ 

ing  a  gun,  merely  because  somebody  might  take  it  and 

diarge  it.     Again,  the  ofience  of  libel  is  compared  to 

that  of  murder ;  but  how  is  a  man's  reputation  murdered. 

by  a  libel  never  published  ?    In  The  King  v.  Beare  (a). 

Lord  HxjIU  says,  that  '*  It  was  objected  that  writing  a 

libel  may  be  a  lawful  act,  as  by  the  clerk  who  draws  the 

(a)  1  Xd.  i2c^fn.414.     Carih.  407.    %  Salk.  417. 

H  3  ipdict* 
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l^^O.       ilidlctment)  or  by  A  student  who  takes  nbtes  b(  it,  and 
^  so  the  defendant's  might  be  ft  lawful  writiti^ :"  to  t^bieh 

^auitt       the  judge  said,  <<  That  the  matter,  abstractedl  jr  considel^i 
Is  unlawful  i  therefore  the  general  finding  shall  be  tdceii 
16  be  criminal ;  and  that  if  the  writing  wa4  ihno^^^  Hi 
in  the  case  objected,  tliere  oiight  to  be  a  special  finding 
of  those  particiiUrs  which  diirtinguish  and  exctise  it     If 
kit  fiction  be  brought  dn  the  stfftutd  of  maintenante  it  Ih 
ftnfflcieht  td  say  qudd  niiitiu  tenuity  jet  In  sotiie  ctretliii- 
stadces  k  ihsh  miiy  lawfully  maliitiiin  a  stiif  as  fin  attof- 
it^f  or  n^f  relatioii."    Tbd  Ms^er  td  tb«i  last  dbheti" 
Hdbh  is  dbvibiisi  the  wofdi  of  k  Stattitb  ki^  aliK^iyS 
deemed  btiiBcieilt  in  a  declaration  or  indictiiitot  vtpoA 
didt  statute ;  ibr  thd  Woi-ds  must  recdtc!  thii  saide  coil- 
stiiittioil  oh  ibb  T^otA  a^  tU^y  dd  hi  the  mtote^  and 
thfe  deftediiilt  hbs^  th^r^rlf,*    the  op^dntinity^  wb«t» 
chai-ged  in  tlie  ¥t6tis  bf  Ih^  ^tatdte^  of  insisting  hpdtt  til 
the  p^bofB  i*ei}uir^,  arid  making  til  the  Qefencei  il-^ 
Idw^  by  the  statute;     The  pf  incipte  laid  dtiWti  by  LotA 
H6U  is  this :  if  a  irt Hh  sbotlld  ^rite  a  libel,  etf  btiy  It  Of 
ik  bddk^dler,  add  kee|i  the  lib^l  Idckdd  tip  ift  hi»  ckMt^ 
add  the^  it  should  be  fittidd,  the  onus  p/obttndi  is  ^kli 
dp6d  Kim,  td  «b^w  m  indecent  ihtedtiod.    Look  td  tb^ 
oodsequence^  df  stich  a  tt\e*    It  htis  been  laid  ddWii 
that  it  ni^d  diay  be  guilty  of  a  Ub^l  dd  those  who  bute 
gdd^  befo^  hldi,  ^dd  eVed  upon  d  fdreigd  prince  oi* 
^erdmedt.     Now,  there  H  hardly  any  bodk  that  doeft 
ddt  id  some  paAage  contain  a  lib&I  on  the  living  or  Ihd 
c^d,  dn  prints  dr  on  gotemdidits.    Or,  suppose  a 
mita  writes  a  libd  add  puts  it  id  his  closet,  who  tm 
p^dire  his  iritedtidd  but  himself?  and  he,  if  prosecuted, 
utould  dot  be  a  competent  witness  fe^  that  {lurpose. 
Lord  HoU  proceeds ;  <^  That  the  jury  having  found  the 

d^endwt 
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defeHdatlt  fiiU^  df  iriitili^  ii  libfel,  he  must  be  tdkeil  id        ^8^0. 

be  gdihf  bf  irriting  flie  oHglilal,  and  acdpy  fcould  ndt      i^TkIkg 

be  giten  iti  tt^idence;  ttti  the  other  side,  if  thfe  c^py        oga^^st 

of  il  libel  b«  a  libel^  theh  fh^  #Htii!g  of  it  Is  a  gredt  ^'""' 

oKiMiei  btH  tbUt  petite  flifty  AeC  go  awajr  with  i  libtion 

that  wriliiig  of  a  t6pfi  tholigh  by  oiie  thdi  has  ho 

warrantAte  Mtlktrity)  is  nm  libeillti^  ihk  Chitf  Justice 

aaidi  that  sd^h  H  eb^y  tohtained  alt  things  nectesafy  td 

the  emtttittitiM  irf*  a  lib^t^  vis.  the  stHhdalous  niftier 

ani  the  writiDg.    It  hks  ttie  skme  |)eliiiciou8  cons^ 

qnteees;  for  h  {>ei*pettiatM  thd  hiettiory  of  the  thing, 

md  soditf  time  6t  othet  edifies  id  b6  published/'    That 

is  an  assilffiptimij  and  Lof d  tfoU  fiild  no  right  to  assume 

thill  tbejr  wMld  ei^t  be  published;  and  the  possibility    ' 

of  tb^  bang  ftlibft^clilentty  published  never  tan  ton- 

stitate  aa  ofiRstloei    There  #ere  authorities  decided  a 

vei^  few  years  before  The  Kii^  fx  Beare^  fully  justifying 

the  dectrine  kid  down  by  Lord  Holt{  and  which,  no 

deubt^  he  Bad  fttrongly  in  his  mind  at  the  time.    In 

TTie  Kmg  ▼.  SUdes  (a),  the  defendant  was  tried  at  bar, 

in  the  seobnd  year  of  James  the  Second,  on  an  inform- 

atien  fo^  comiliending  a^  bode  in  which  were  several 

aeditidus  sentence  and  dauses,  lilid  convicted ;  and  al- 

thbugh  thrt^  was  a  Motion  iti  arrtet  of  judgment,  on 

the  ground  that  it  was  not  averred  that  he  either  read 

or  knew  these  sentences  to  be  therein ;  yet,<  afterwards, 

all  exception^  were  waivedi  and,  Upon  the  defendant's 

subnliasioni   he  waa  fin^d  100/.     Iii  The  King  v.  JFil-' 

Uaflitt  {i)i  the  information  was  for  publishing  a  libel,  called 

^  Dangerfietd's  Narrative.''      The  defendant  t>leaded 

that  by  the  law  and  custom  of  England  the  Speakers  of 

the  House  of  Commcms  signed  and  pdblished  the  actli 

(a)  «  ghfrnet-,  468.  (6)  i^  471. 
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18S0.       of  the  house,  and  that  he  signed  the  paper  in  questicm 

^  _  as  an  act  of  and  by  order  of  the  House.     He  was,  how- 

agaiMi       ever  J  fined  10,000/.  for  this  offence.    These  cases  would 

BURDKT. 

not  be  considered  as  authority  at  the  present  day,  but 
they  may  possibly  have  been  considered  as  such  by  Lord 
HoUf  having  been  decisions  which  no  act  of  parliament 
had  reversed,  and  which  no  resolution  of  parliament 
had  condemned.     It  is  true  that  before  the  cases  of 
The  King  v.  Payne  and  The  King  ▼.  Bearej  the  Revolu- 
tion had  intervened;  but  the  statute  for  licensing  the 
press  was  in  exbtence  after  the  Revolution.     Upon  the 
'     expiration  of  the  licensing  act,  in  the  reign  of  Charles 
the  Second,  the  Twelve  Judges  were  assembled  to  dis- 
cover whether  the  press  might  not  be  as  efiPectually 
restrained  by  the  common  law  as  by  that  act    They 
came  to  this  resolution,  that  it  was  criminal  at  common 
law  not  only  to  write  public  seditious  papers  and  false 
news,  but  likewise  to  publish  any  news  without  a  licence 
from  the  king,  though  it  were  true;  and  in  The  King  v. 
Harris  (a),    Scrqggs  C.  J.    lays  down   the  same  rule. 
Kow  Lord  Holtf  and  the  Judges  who  assisted  him,  some 
years  after  the  Revolution,  were  placed  in  the  same 
predicament  as  the  Judges  stood  in  at  the  expiration  of 
the  licensing  act  in  the  reign  of  Charles  the  Second.    In 
the  5  Wis*  the  licensing  act,  having  been  prolonged  for 
one  year,   had  expired.     An  ineffectual  attempt  was 
made  to  renew  it  in  parliament    It  was;  therefore^  not 
unnatural  that  Lord  HoU  and  the  other  Judges  might, 
to  a  certain  extent,  fed  themselves  bound  by  the  autho- 
rity of  the  Judges  on  the  like  occasion,  and  conceive 
that  there  was  some  principle  of  law  that  warranted 
'  them  in  the  determination  that  they  made  in  these 

(n)  yUawdra  State  Tnalt,  98$. 
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cases ;  and  they  might,  perhaps,  be  willing  rather  to  refer        1820. 
to  antecedent  authorities  for  the  opinions  they  had  im-      _ 
bibed  than  to  the  authority  of  those  later  Judges,  whose        agmi^ 

BUBSRT* 

memories  were  brought  into  merited  odium,  by  their 
attempts  to   support  arbitrary  power.      The  King  v. 
Eade&i  which  was  a  prosecution  for  approving  a  libel, 
was,  however,  the  ohly  authority  for  that  doctrine,  which 
was  again  laid  down  in  The  King  v.  Payne.    Lord  HoU^ 
indeed,  refers  to  the  authority  of  Lord  Coke^  in  the  case 
De  UbeUis  Famosis^  5  Bep.  1 26.  and  to  LarnVs  case.  The 
charge  in  the  former  case  was,  for  composing  and  pub- 
lishlng  a  libel,  and  three  points  were  resolved,  first,  every 
libel  which  is  caUedJamosus  libeUus  seu  infamatoria  scrips 
turoj  is  made  dther  against  a  private  man  or  against  a  ma- 
gistrate or  public  person.  If  it  be  against  a  private  man, 
it  deserves  severe  punishment ;  for  although  the  libel  be 
made  against  one^  yet  it  excites  all  those  of  the  same 
family,  kindred,  or  society,  to  revenge,  and  so  tends 
jfer  conseguens  to  quarrels  and  breach  of  ;the  peace,  and 
may  be  the  cause  of  shedding  of  blood,^  and  of  great  in- 
convenience. Here  Lord  Coke  gives  the  definition  of  the 
crime,  and  states  it  to  consist  in  its  tendency  to  excite 
a  breach  of  the  peace.    But  how  can  it  tend  to  a  breach 
of  the  peace  unless  the  individual  libelled,  or  some  per- 
son connected  with  him,  should  see  it.     The  very  de- 
finition of  the  ofience,  therefore^  shews  that  it  lies  in  the 
publication.     Lord  Coke  then  states  the  diffe^r"^  modes 
of  publication;  but  there  is  nothing  to  shew  that  he 
thought  that  the  bare  act  of  writing,  without  publican 
tion,  was  a  crime.     In  LamVs  case,  9  Bep.  59.  a  bill  was 
exhibited  in  the  Star  Chamber  against  certain  persons 
for  publishing  two  libels,  and  the  question  was,  what 
COOsUtuted  that  sort  of  publication  which,  in  that  par- 
ocular 
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1^1(0;  tli^ldr  ease,  juistlMed  ihe  cotivictibii ;  and  It  IJ^rSi  cdil- 
rrrr^.  siatrW  hb#  fir  the  writer  br  crintHver  of  ike  libel 
J^L  sbould'  ^^  ^^^^  cas^  ^  deenied  tH^  {)t(blislier ;  km  Ldrd 
CKF^  sayb,  *<  1^  a  |)(^fkbh  writes  A  cbjpy  at  a  lib^l,  &hSi 
d&es  tidt  jpiiblish  it  ib  othei^,  it  is  lid  publildatioti ;  'fef 
ererjr  dne  ^h6  sball  be  coilVitited  bil^ht  to  b^  the  cdti- 
tHtet^,  phJtufef,  tib  publishfef  d^  itj  kndiHilg  it  to  b6  ii 
libel;  biit  It  is  girdkt  eridetifce  tbht  fa^  puUi^^  H  tfrheli 
h^,  kdoWiU^;  it  to  be^  d  tlb^l,  mm  a  k>tijr  df  k,  ml^ 
hi  km  ptdxe  that  lie  d^iii^e^ed  k  to  &  di^stfile.'' 
Jfditi  h  is  tih^lkt  that  Lord  Cdki  bUbblA  lay  dd^ 
witH  so  iiluch  ^xactiiess  the  pr66tiinptfte  eHid^iid^  o( 
.  vmm^  Id  kap^UH  S  diftr^  bf  ptfbllcdtlon ;  kdA  ^ei  iioi 
mmtloA  that  tU^  Mdt  of  ifHtlh^  aloiie,  Wlttfdiit  fiublica- 
tiefl;  Wdtiid  tonstittite  ah  dttekc^.  It  kp{)^fil,  from  th^ 
T^pdfi  bf  the  d^e  c&se  fai  Moare,  thkt  ibfe  #hdle  qaes- 
&m  w^  #hat  fchdtild  be  dviddi^  of  a  piibii6atib1i. 
'tHk  tasi  df  JbXn  iX  JhrikathpioH,  rfeferfSS  id  by  tof^ 
kSb,  HkksMot  pdblitabibH,  df  ^t  Itest  If  it  ddes  ndt 
^ti^d^lly  kpp^kr  thMt  Ae  tett€ff  h^  be^h  f ^f  ed,  it  ik 
ftt^  itnoiblgaoui  find  df  donbtfiil  ddtliority.  It  appeal/ 
ftm  WJtaiiHs  lind  Wdbttdh.  M  Coke,  ZL  that  it  was 
Sm  dbtfUted  (ft  thd  Star  (jhititiber  ^heth^i-  ^  k^Aihg  i 
VLWi  W  me  ^pBi^  Hbell^  Wd&  siich  a  (iiiblicaiidn  as  to 
gi^fe  that  Cdurt  juHsdietidti.  It  fiete^  cotlld  have  beeii 
iixfd^fa^^  i\i^i^o¥^  by  thdsfe  who  presided  ther«,  ikki 
thi  liier^  W^itiiig  iHthout  |)tibl!tatioii  teaS  criminal,  fiie 
King  ▼;  JDifff  (a)  w^  i  tnete  iiiki  pritis  case,  wher6  the 
piHj^  is  refidiied  to  have  b^n  fduhd  guilty  of  the  priiit- 
iiig;  and  adqhitt^  bf  thb  publishing;  but  printing  Ik  k 
sf^ie^  of  publicatidiif  for  copies  Inust  at  least  b^  de- 
UtHred  out  to  be  tevisM  ahd  coirected 
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When  tbe  libel  bOl  was  in  it»  progteak  thfotlgh  plit*-  ifiSd^ 
Hainent,  tlie  Judges  were  Ibmfnonied  bjr  the  bMs«  ot 
peeni  and  certain  questions  wnm  put  to  th^tti.  And  ill 
aeswer  to  one  of  these  questions,  libti  Chief  Bkrdti 
SgfjTf  ih  delivering  the  opinion  of  the  Judges^  states  ^- 
liresBlyi  thai  (a)  <*  the  crime  consists  in  pubKshiHg  k  Ubfel ; 
m  criminal  mtention  in  tbe  writer  Is  nd  part  of  th&  d^- 
iritidn  of  the  crimii  o£  Ubel.  at  the  cdliiihdh  Utw/'  Thitf  is 
an  BUtUoritj  of  tbe  Twdre  JudgM  in  tood^rh  times^  td 
shew  that  the  ofitec4  consists  hi  thi  tmbli^lioft.  If  11 
admitted,  that  to  support  a  eltll  a^dU  th^f  §  mtist  be  ft 
pablication ;  tecau^  otbeMrisdj  there  toHbi^M  diliulg^ 
If  sti^  Adre  ciitt  be  noi  wtoii^  widttrtH  {ftib&(»tlbif|  «M 
shall  it  be  said^  that  ft  man  Otittk  nbi  hftf  6  lifi  acdtW 
when  there  is  no  publication,  because  there  is  tib  Wl^ta^ 
withottt  pnUieatibn,  bbt  that  the  kitig  shall  iddik  fer 
the  mere  writing)  wl^n  the  indhidual  ts  ndth«r  Wtdiigifl 
In  his  diaracter  not  roused  In  his  feelings  ?  Th#  plukm 
oBeBce  grows  out  of  the  private  in^mrj  to  dii  hidlriddtilt 
It  arisei  oat  of  the  mfttr^  to  bis  tiaitfe  ahd  rtrpttiittdlf} 
whidh  cahnot  be  eAdted  dll  tlie  #ritiiig  fa  pllbUdMfdi  of 
m  dtber  wonds^  until  its  eohtents  ftte  eiMnMAmkd  t^ 
the  mhidi  rf  odieiii  It  has  been  argti^  thftt  tU^  d)^ 
feece  of  libel  .tears  a  strong  analogy  to  i^*gei9^y4tt  6dmJ 
nxta  kwi  and  that  niattnadi  as  the  fiilse  inak^g  df  W. 
inAnUnent,  with  uitcnt  to  defraud,  is  an  dfietii^  lit  dtllfi« 
mon  la#,  although  Am  instttlment  never  be  utteHdi  i( 
follows  that  the  writing  of  a  libd  with  int»t  to  d^kmei  If 
an  off&ac^  although  that  libd  be  tierer  ptiblishedt  Th^ 
oAnees,  bowerer^  are  rery  different  in  their  nature  III 
the  oflfence  of  foi-gery,  the  erimen  fidsi  is  eompl^Ml  b^ 
the  Tery  act  of  fidse  making  the  instrument,  accompanied 
with  the  intent  to  defiratnL    The  oftnee  of  Mb^Uili^  W 
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1820.  the  ^^^^^  hand,  is  not  complete  until  the  contents  of  the 
-—  libel  are  communicated  to  the  minds  of  others,  because 
jagauut  .until  that  time  the  reputation  of  the  party  is  not  injured, 
nor  is  his  resentment  roused.  If  this  doctrine  is  to  pre- 
vail, that  the  mere  writing  is  primd  facie  criminal,  there 
ia  not  any  one  work  that  has  adorned  the  literature  of 
any  country,  or  that  has  lashed  the  vices  of  any  age,  or 
that  forms  part  of  the  intellectual  riches  of  any  nation, 
that  might  not  have  been  the  subject  of  criminal  prose- 
cution;  and  the  extreme  absurdity  of  such  a  consequence 
surely  afibrds  no  inconsiderable  argument,  that  the  pre- 
mises from  which  it  is  deduced  are  fallacious.  The  mere 
writing  and  composing  a  libel  not  followed  by  publica- 
tion, is,  therefore^  no  offence  known  to  the  criminal  law 
o(  England. 

It  has  been  further  argued,  that  where  several  acts 
constituting  an  offence,  take  place  in  different  counties, 
the  ofiender  may  be  indicted  in  any  of  those  counties ;  and 
that  in  this  case^  inasmuch  as  the  offence  is  composed  of 
the  writing  and  publishing,  and  the  writing  took  place 
in  Ijeicestersiiref  that  the  defendant  may  be  indicted  in 
that  coanty,  although  the  libel  was  only  published  in 
Middlesex.  The  case  of  a  windmill  erected  in  one 
county  and  proving  a  nuisance  in  another,  has  been 
mentioned.  Assuming  that  it  may  be  indicted  in  the 
county  where  it  operates  as  a  nuisance^  how  is  it  to  be 
abated  ?  How  is  the  sheriff  to  execute,  out  of  his  own 
county,  the  judgment  quod  prostematur  nocumentum. 
This  shews  that  the  party  can  only  be  indicted  in  that 
county  where  he  does  the  act.  In  misdemeanors,  which 
are  trespasses,  the  venue  must  be  laid  in  the  county 
where  the  trespass  is  committed.  This  part  of  the  case 
wii9  so  folly  aigued  when  the  rule  nisi  was  moved  for ; 
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and  the  several  authorities  upon  the  subject  so  fully  con-        1880. 
sidered,  that  it  is  unnecessary  to  pursue  it  any  further.      «.    ., 
If  the  rule  Contended  for  be  the  correct  one,  the  power        agamsi 

Bvftsien. 
which  it  would  give  to  the  crown  to  multiply  its  tribu- 
nals would  be  indeed  alarming.  For,  if  a  man,  conceiv- 
ing libellous  matter,  bought  the  paper,  pen,  and  ink  in 
A.J  wrote  the  libel  in  J?.,  put  it  into  the  post  in  C,  and 
caused  it  to  be  delivered  inZ).,  there  to  be  published;  then, 
according  to  the  argument,  the  party  might  be  indicted 
in  any  one  of  these  four  counties.  And  the  crown  would 
thereby  have  the  power  of  selecting  that  county  in  which 
^hey  might  obtain  a  jury  disposed  to  convict  the  defend- 
ant Such  an  option  would  naturally  excite  a  strong 
suspicion  of  partiality  in  the  administration  of  criminal 
justice,  and  would,  therefore,  be  against  sound  policy. 

It  has  been  further  contended,  that  in  this  case  there  was 
evidence  of  a  publication  in  Leicestershire ;  and  it  is  said, 
that  where  a  libel  has  been  put  into  circulation  by  the  act 
of  the  defendant,  it  must  be  taken  to  be  published  by  him 
in  the  place  in  which  he  parted  with  the  possession  of  it 
for  the  purpose  of  publication;  and  that,  in  this  case^  it 
was  dear,  at  all  events,  from  the  evidence,  that  the  de- 
fendant did  part  with  the  poss^ion  of  the  libel  in  Lei--  * 
cesterMre^  dther  by  putting  it  into  the  post,  or  delivering 
to  a  servant  or  to  some  other  person  for  the  purpose  of 
transmitting  it  to  London.  The  case  of  The  King  v. 
Watson  {a)  was  cited  as  an  authority  to  shew  that  the 
putting  a  scaled  letter  into  the  post  is  a  publication ; 
but  that  is  only  a  nisi  prius  case^  and  therefore  of  no  ' 
great  authority;  and,  besides.  Lord  EUenborough  did 
not  decide  that  that  was  a  publication,  for  there  being 
no  proof  that  it  had  the  genuine  post-mark  on  it,  he  held 

(a)  1  Campb.  21S. 

the 


\H2Q*       the  p|t)of  9f  publicaticm  ifisnfficient.    ^  y.  l^liiff^  {§) 
-  •  WW  the  c^  pf  sencfing  a  Jetter  with  intenf  to  proyc^e 

'  agflmsi  a  pl^allenge ;  the  }e(^  seal^  was  p^t  into  t)ie  postrqfl|fe 
in  We^n^er^  addressed  to  the  prpsecutoi:  in  Loa/4oih 
.  by  w)iom  it  was  received.  It  was  contended  t)^^  there 
wi|«  no  evidence  of  any  offence  having  been  op|nmit|^ 
if)  MiddUseXi  the -letter  not  having  been  seei;  by  any  one 
fbere;  bi){;  Lor4  ^lerfboroiigh  hp]c],  tb^t  an  gffnce 
bad  b^^  committ^  in  Middlesex^  ^d  |)e  8fd4  th^  |)fi4 
tb^  letter  never  b^n  de]iyprp4«  ^^  4^e^44^^'f  P^fHf^ 
firould  b^^ve  been  the  s^mp.  If^  tbf^|  pftsg  fbe  ^eqdiqg  (s 
the  gist  qf  th^  q^encfs,  ^4  ^^^^  ^^  B^^  i'^  ^^y  PPl^M' 
c^tipfi.  Tb^  criipe  of  pendipg  a  cbftHpng^  does  flpt  cpn-  ' 
§ist  in  its  tendeficy  to  a  breach  qf  tb^  peac^  buf  baj  PY^r 
beep  cf)f)si4^f  ed  ^  ap  gctual  breach  qf  tbe  peac^  Tljg  ftpt 
qf  i^i^iDg  ap4  ?ei}4ing  »  cb^lenge  is  thexffpfe  qfimipaly 
I^Ubqugb  (b^  cball^g^  |)ever  ar^iv^;  in  X\\^  V^W^fi  ^ 
^e  givji^g  g  loaded  pi^tpl  f p  a  maq,  an4  4^^M9  )^^^  ^ 
sl^pqt  anotbp)  i$  criminal  tbongh  pq  s^pt  i§  ^f e4*  Tb^  act 
of  sendipg  is  the  crin^p  in  tbe  one  case  apd  (bfi  Ptbei*; 
^r  If  ^  fbe  of}e  f:ase  I)e  pufs  (^^  pb{il}f3ige  iptp 
Ilif  P9cket,   apd  in  the  other  tbp  los4?4  V^i  !W^ 

penijentj®,  ^d  is  npt  gi}i}ty ;  but  if  tbe  mH  ^  ftPftwWj 
giyen  \q  fhe  sery^pt  tp  sbopl;  ano^e;:,  qr  ^e  f^i^epge 
^tual|y  s^t,  fu)4  before  the  orders  arp  pbpye4  Jbf 
|p;epoi)  carryiii&  ^^  pistol  qr  the  cbal}epge  i^  int<B&- 
c^ted  by  a  magistrate  a{;d  discloses  t)|e  fffcts;  p^ 
^y  man  4puht  tl^at  tbe  p^rty  sending  bim  ip|gbt  be 
indicte4  fpr  a  misdemeanpr,  though  his  objects  were  in 
lieitber  case  accomplished?   In  the  crime  of  libe)f  how- 

(a)  2  Ca$npb,  506. 

ever, 
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eypr»  pablication  is  essential  to  constitate  the  offence,        1820. 
If  the  intention  to  publish  be  defeated,  the  crime  is       «— 

*^  f  The  Kuro 

prerepted.  Every  indictment  contains  the  charge  of  agakm 
ppblici^^Qiii  but  in  the  p^se  of  a  challenge,  publication 
is  no  part  i^(  the  charge.  The  evil  design  manifested 
by  some  pver(  act  of  a  criminal  character,  and  of  im- 
n^ediate  danger,  though  arrested  before  its  filial  object 
be  accoipplished,  ponstitut^  a  crime,  as  in  the  of^e  of  de- 
livering ^e  loaded  pistol.  Publication  means  the  making 
public ;  the  law,  indeed,  declares  that  ^  communication 
tp  one  individual  is  a  making  public,  but  neither  (hp 
lav  nor  popimon  feose  can  pa4  concealment  a  pubjicap 
tion.  |f  cfH)  be  no  publjcatipn,  therefore^  to  put  a  sei^l 
i}pop  1^  letter  and  pu^  it  into  the  post;  it  is  an  act 
tpiqfards  a  pub^cation^  and  if  the  law  defined  that  ac^  fis 
a  crimp  per  ^e,  it  pighf  ]iP  inducted  i|^  the  county  where 
it  wa3  pomipittfd.  ]3ut  that  act  is  in  itself  a  conceal- 
pient;  and  to  in(]|ct  a  man  for  a  concealment  and  call 
it  a  public^tipp,  in  order  tp  make  a  constructive  crime^ 
|ipt  oply  vjplates  the  principle9  of  oojninoii  sense^  bi^t  per- 
▼efts  the  plain  meaq jpg  of  words.  It  is  trifling  with  coii}- 
moi)  8en$^  m^cj  compion  i)p^erstandin|k  to  say  that  a  man 
is  ^ilty  pf  publishipg  a  letfpr  by  the  very  act  of  tal^ng 
^e  greatest  paips  to  copcei^l  its  cont^t^  from  every  e^e 
Ijlit  that  pf  the  {ndiyi()pal  whom  he  intends  to  see  them 
|p  anotl^er  place.  He  may  intend  to  pi)blish  it^  and 
the  putting  of  it  into  the  post  may  be  evidence  of  that 
|ntpi)tioQ|  but  ^e  intention  to  do  an  act  which  is  not 
fifipe  dops  not  make  that  act ;  the  iptentipn  to  murder  i^ 
i)pt  murder,  nor  the  intention  to  publish  a  publishing. 
Jt  may  be  said,  however,  that  the  term  publication 
does  not  necessarily  mean  a  communication  of  the  con- 
tents  of  the  jpstrumenf^  and  the  publipafiop  pf  |)  will 

or 
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1820.       or  of  an  award  may  be  referred  to;  there  the  term  pub- 

""'"**       lication  means  no  more  than  the  execution  or  acknow- 
71m  Kiva 
jagauui       ledgment  of  the  particuhir  instrument  in  the  presence 

of  the  witness  who  can  identify  it.     The  act  of  publi- 
cation in  both  those  cases  is  confined  to  the  character 
and  identity  of  the  instruments,  and  therefore  need  not 
extend  to  their  contents.     The  publication,  therefore, 
which  the  law  requires  of  a  will  or  an  award  is  a  com- 
munication to  others  of  the  nature  of  the  act  done,  and 
not  of  the  contents  of  the  instrument ;  but  that  term, 
when  applied  to  a  libel,  must  mean  a  communication 
of  the  contents  of  the  libel,  for  until  that  takes  place^ 
there  can  be  no  tendency  to  a  breach  of  the  peace. 
'    By  the  rules  of  pleading,  the  charge  may  either  be 
stated  upon  the  record  in  precise  and  understood  words, 
or  according  to  their  legal  effect;  that  is  to  say,  you 
may  either  use  a  known  word,  or  its  legal  definition. 
This  id  a  general  rule ;  there  are  certain  exceptions  in 
cases  of  a  highly  penal  nature^  where  the  law  in  favour  of 
life,  demands  greater  strictness ;  as  in  an  indictment  for 
murder,  the  word  murder  is  indispensable,  but  in  mis~ 
demeanor,  the  offence  may  be  well   described  by  its 
definition.     Now  the  technical  definition  of  the  crime 
of  libel  is,  that  it  is    an  excitement  to   a  breach  of 
the   peace  by  means  of  a  written    instrument   con- 
taining matter  injurious   to  the  &me   and    character 
of  another.     Si^ppose  that  the  indictment  omitted  all 
words  of  publication,  and  charged  the  defendant  in  the 
language    of   the  definition    of  the  crime    of  libel: 
viz.  that  he  in  the  county  of  Leicesterj   did   unlaw- 
fiilly    excite    some    particular    person    to    commit    a 
breach  of  the  peace  by  means  of  a  certain  written 
paper,  containing  the  matters  following ;  and  then  setting 

forth 
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forth  the  libel.     Now,  would  it  have  been  sufficient  to        1820. 

prove  that  the  defendant,  in  the  county  of  Leicester^        

The  KiKa 
wrote  the  paper;  that  he  there  sealed  it,  and  put  it  into        agmnu 

the  post,  although  the  person  to  whom  it  was  addressed 
never  received  it?  Clearly  not,  because  that  would  be 
no  evidence  of  an  excitement  in  th^  county  of  Leicester. 
Excitement  is  the  operation  of  some  act  upon  the  mind 
of  another,  and  the  writing  can  have  no  tendency  to  a 
breach  of  the  peace,  according  to  the  definition,  till  it 
begins  to  operate  upon  the  mind  of  him  whose  passions 
it  was  intended  to  provoke.  This  is  the  technical  de- 
finition of  the  o£Pence  of  libel.  But  if  we  take  that  which 
is  the  more  enlarged  and  correct  definition,  viz.  an  injury 
done  to  the  fiselings,  the  good  &me,  and  the  reputation  of 
another,  by  means  of  a  written  instrument,  and  suppose 
that  the  indictment  charged  that  defendant  did  at  a 
certain  place  injure  the  feelings  of  another  by  means  of 
certain  writing;  could  it  be  contended  that  the  merely 
putting  the  letter  into  the  post  would  be  any  evidence  that 
the  feelings  or  fame  of  another  had  been  injured  ?  The 
definition  shews  that  the  reputation  must  be  affected,  or 
the  mind  of  the  individual  wounded,  and  this  must  be 
proved  to  be  done  in  some  particular  place;  whereas,  if 
the  paper  has  never  been  seen  by  that  individual,  or  any 
other,  neither  can  his  fame  have  been  affected,  nor  his 
passions  inflamed  in  any  place.  The  crime  is  not  con- 
summated until  some  person  has  seen  the  paper ;  that 
is,  until  public!ktion. 

The  only  question,  however,   submitted  to  the  jjury 

upon  the  question  of  publication  was,  whether,  inasmuch 

..  as  the  letter  was  never  proved  to  have  been  sealed,  Sir 

F.  Burdett  might  not  be  presumed  to  have  delivered  it 

open  in  the  county  oi  Leicester.    Now,  that  proposition 

Vol,  IV.  I  involves 
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18fO.       introlveg  two  pkrts:  first,  that  Sir  F.  Buriett  delitered 
~~"       the  letter  to  some  pel*son  in  the  county  of  Leicester  s 
ogaifui        and^  secondly,  that  he  delivered  it  open.    There  was  no 
evidence  to  support  either  part  of  this  proposition.     It 
was  proved  that  the  defendant's  place  of  residence  was 
within  a  few  miles  of  the  county  of  Rutland.     He  was 
seen  riding  in  the  county  of  Leicester  on  the  22d  of 
August f   and  the  following  day ;    but  there  was    no 
evidence  whether  the  nearest  post  town  was  in  the 
county  of  Leicester  or  of  Rutland.  .  If  th^  nearest  post 
town  were  in  the  latter  county^  the  probability  would  be 
that  the  letter  would  be  put  into  the  post-oflEice  in  that 
Odunty ;  and  if  that  be  a  publicationi  it  would  be  a  pub- 
lication in  the  county  of  Rutland.    It  was  incumbent  on 
the  prosecutor,  however^  to  prove  that  the  defendant 
piUted  with  the  possession  of  the  letter  in  the  coUnty  of 
Leicester.    The  second  part  of  the  proposition  is,  that 
the  defendant  delivered  it  open  in  the  county  of  Leicester. 
Now,  there  not  only  was  no  evidence  of  that,  but  it  is 
directly  contrary  to  the  evidence;  for  the  letter  arHved 
in  IdmdoH  at  the  very  time  when  it  Would  have  arrived 
in  du^  course  of  post.     The  presumption,  therefore,  is, 
that  it  tame  by  the  post,   the  ordinary  mode  of  con- 
v^itig  letters.     It  was  inclosed  in  a  cover  containing 
writteh  directions  to  Mr.  Bickersteth*     It  is  probable^ 
tb^cfote^  that  the  defendant  did  not  deliver  it  in  person 
to  Mn  Bickersteth  ;  but  that^  when  he  parted  with  it^  it 
was  under  seal,  that  being  the  ordinary  mode  of  trans- 
mitting letters  accompanied  with  confidential  insti-uc- 
tions^  by  the  post  or  by  a  servant     Tdcing  the  case 
iUStordblg  to  probability,  the  presumption  is,  that  the 
letter  was  sent  sealed  by  the  post«      The  other  pre-* 
atunption  involved  the  supposition  thitt  Mr.  Bickersteth 

was 
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W8S  in  Leieesiershire^  of  which  there  was  no  evidence  1S2(). 

al  all)  and  is  a  presumption  contrary  to  the  orfinstfy  ""  " 

cbarse  of  things.     It  was  incumbent  on  the  prosecutor  to  iE|g6lM4f 


establish  the  fact  by  calling  Mr.  Bkkersteth.  For  no  pre- 
sumption ought  to  be  made  in  a  criminal  case^ 

Another  ground  upon  which  the  defendant  i^  efltitled 
to  a  new  trial  is,  that  the  learned  Judge  rejected  evidence 
of  the  truth  of  the  fkcts  represented  in  the  libel  to  have 
taken  place  at  Manchester.  Now,  that  evidmice  ought 
to  hare  be^  feedved  \  because  the  e£F^  df  it  might  be 
to  alter  wholly  the  nature  of  the  libeK  If  the  facts  were 
tftie,  the  question,  iirhether  th6  {lUblicatlon  were  a  libel 
or  not,  would  depend  upon  this,  vi2.  whether  the  com* 
ments  were  watranted  by  the  fkcts.  If,  on  the  other 
hand,  the  facts  were  fidse,  the  very  statement  of  them 
irould  constitute  d  libd. 

Another  ground  of  objection  to  the  rerdict  is,  that 

till!  learnt  Jddgd  told  the  jury  that  they  were  to  take 

the  law  from  him  as  to  whether  this  were  a  libd  or  not. 

NdW,  by  the  St  Geo.  S.  e.  60.  the  jury  are  emponi^ed 

to  give  a  general  verdict  upon'  the  whole  matter  in 

i^dtie;  and,  cotisequently,  are  to  find  whether  the  pub- 

lioation  be  a  libel  or  not 

Gmta  tffdiii  Mf&L 

There  being  a  diffist'enee  of  opinion  on  the  bench^ 

the  Judgte  How  delivered  their  opinions  seriatim. 

Burnt  34  (a)  This  case  came  on  fbr  trial  he!bm  mib 
at  the  Spring  asstzes  for  the  county  of  Leicester.    On 

the 

<«)  Tbm  infiwBAfttiflfi  bang  Irfequelitlj  tXkedmi  16  bj  Iha  ItMisd  judgli 
in  ddhrering  their  opiiii<MM»  it  omj  be  proper  to  giTC  the  Aist  ooiiat  \ 

JLektdwnlm'e  to  wit.  Be  it  remembered  that  Sir  BokeH  GifMl, 
kiii|^t»  Attomcj-General  of  our  present  aorereign  lord  the  king,  who  for 

I  2  our 
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the  part  of  the  prosecution  it  was  proved,   by  Mr. 
Brtx^esj  that  the  libel  in  question  was  delivered  to  him 

agaitui  *^y 

BuftDITT. 
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our  said  loid  the  king  prosecutes  in  this  behalf  in  his  proper  person,  comes 
here  into  the  court  of  our  said  lord  the  king,  before  the  king  himself  at 
Westminster,  on  Saturday  next  after  the  morrow  of  Alt  Souls,  in  this  same 
tenVi ;  and  for  our  said  lord  the  king  gives  the  court  here  to  understand 
and  be  informed  that  Sir  F.  BurdeU,  late  of  WettndnsUr  in  the  county  of 
Middlesex,  baronet,  being  a  seditious,  malicious,  and  ill-disposed  person, 
and  unlawfully  and  maliciously  devising  and  intending  to  raise  and  eicite 
disoontenty  disaffection,  and  sedition  among  the  liege  sutigects  of  our  lord 
the  present  king,  and  amongst  the  soldiers  of  our  said  lord  the  king,  and 
to  move  and  excite  the  liege  subjects  of  our  said  lord  the  king  to  hatred 
and  dislike  of  the  government  of  this  realm,  and  to  insinuate  and  cause  it 
to  be  believed  by  the  liege  subjects  of  our  said  lord  the  king,  that  divers  of 
the  liege  subjects  of  our  said  lord  the  king  had  been  inhumanly  cut  down, 
xnaimed,  and  killed  by  certain  troops  of  our  said  lord  the  king,  heretofore,  to 
wit,  on  the  22d  day  of  August,  in  the  59th  year  of  the  reign  of  our  sove- 
Kign  lord  George  the  Third,  by  the  grace  of  God,  of  the  united  kingdom 
of  Great  Britain  and  Ireland,  King,  Defender  of  the  Faith,  at  lAmgh" 
lorough,  in  the  county  of  Leicester,  unlawfully  and  maliciously  did  com- 
pose, writer  and  publish,  and  cause  to  be  composed,  written,  and  pub- 
lished, a  certain  scandalous,  malicious,  and  seditious  libel  of  and  concern- 
ing the  government  of  this  reabn,  and  of  and  concerning  the  said  troops  of 
our  said  lord  the  king,  according  to  the  tenor  and  effect  following,  (that  it. 
to  say)  '<  To  the  electors  of  fFestminster,  gentlemen,  on  reading  the  news- 
papers this  morning,  having  arrived  late  yesterday  evening,  I  was  filled 
with  shame,  grief,  and  indignation,  at  the  account  of  the  blood  spilled  at 
Manchester ;  this  then  is  the  answer  of  the  boroughmoogers  to  the  petitioning 
people,*  this  the  practical  proof  of  our  standing  in  no  need  of  reform,  these 
the  practical  blessings  of  our  glorious  boroughmongers'  domination,  this 
the  use  of  a  standing  army  in  time  of  peace.     It  seems  our  fiuhers  were 
'    not  such  fools  as  some  would  make  us  believe,  in  opposing  the  establlsh- 
nent  of  a  standing  army,  and  sending  King  WiUiam's  Dutch  guards  out 
of  the  country.  Yet  would  to  Heaven  they  hadJieen  Dutchmen,  or  SwUxerSf 
or  Hfstians,  or  Hanoverians,  or  any  thing  rather  than  Englishmen,  who  did 
such  deeds.     What !  kill  men  unarmed,  unresisting !  and,  gracious  God, 
women  too,  dis^gured,  maimed,  cut  down,  and  trampled  on  by  dragoons ! 
(meaning  the  said  troops  of  our  said  lord  the  king,  and  meaning  thereby 
that  divers  liege  subjects  of  our  said  lord  the  king,  had  been  inhumanly 
cut  down,  mumed,  and  killed  by  the  said  ^oops  of  our  said  lord  the  king.) 
Is  this  England  f  This  a  christian  land?   a  land  of  freedom  ?    Can  such 
things  be  and  pass  by  us  like  a  summer-cloud  unheeded  ?  forbid  it  every 
drop  of  English  blood  in  every  vein  that  does  not  proclaim  its  owner  bast- 
ard. Will  the  gentlemen  of  England  support  or  wink  at  such  proceedings  ? 
They  have  a  great  stake  in  their  country.     They  hold  great  estates,  and 

they 
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by  Mr.  Bickersteth^  on  the  24th  August;  he  did  not 
state  where,  but  I  think  it  fair  to  presume  that  it  was 
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delivered  at  the  place  of  his  abode  in  Middlesex.  Mr.  a^aimt 
Srookes^s  memory  did  not  enable  him  to  state  distinctly 
the  manner  in  which  tlic  paper  came  to  his  possession. 
He  said  that  the  envelope  which  had  covered  it  was  de» 
stroyed.  He  could  not  say  whether  it  had  an  address  on 
it  or  not;  but,  to  the  best  of  his  recollection,  it  was  ad« 
dressed  to  Mr»  Bickersteth.  Where  Mr.  Bickersteth 
lived  did  not  iqppear,  nor  who  he  was,  further  than  that 


tbef  are  bound  in  daty  and  in  honour  to  consider  them  as  retaining  fees 
on  the  part  of  their  country/ for  upholding  its  rights  and  liberties;  surely 
they  will  at  length  awake  and  find  they  have  other,  duties  to  perform  be^ 
sides  fattening  bullocks  and  planting  cabbages.  They  never  can  stand 
tamely  by  as  lookers-on  whilst  bloody  Nerot  rip  open  theur  mother's 
womb.  They  must  join  the  general  voice,  loudly  demanding  justice  and 
redress,  and  head  public  meetings  throughout  the  united  kingdom,  to  put 
a  stop  in  its  commencement  to  a  reign  of  terror  and  of  blood,  to  afford 
consolation  as  far  as  it  can  be  afforded,  and  legal  redress  to  the  widows 
and  orphans  and  mutilated  victims  of  this  unparalleled  and  barbarous  out- 
ride. For  this  purpose  I  propose  that  a  meeting  should  be  called  in 
WestminUert  which  the  gentlemen  of  the  committee  will  arrange,  and 
whose  summons  I  will  hold  myself  in  readiness  to  attend.  Whether 
the  penalty  of  our  meeting  wiU  be  death  by  military  eiecution,  I  know 
not ;  but  thb  I  know,  a  man  can  die  but  once,  and  never  better  than 
in  vindicating  the  laws  and  liberties  of  his  country.  Excuse  this  hasty 
address,  I  can  scarcely  tell  what  I  have  written. ,  It  may  be  a  libel,  or  the 
Attorney- General  may  call  it  so  just  as  he  pleases.  When  the  seven 
bishops  were  med  for  libel,  the  army  of  Jamet  the  Second,  then  encamped 
on  Mautuiow  fleaiht  for  supporting  military  power,  gave  three  cheers,  on 
bearing  of  their  acquittal.  -  The  king,  startled  at  the  noise,  asked,  '  What's 
that  ?*  '  Nothing,  sir,'  was  the  answer,  <  but  the  soldiers  shouting  at  the 
acquittal  of  the  s^en  bishi^.'  '  'Do  you  call  that  nothing  ?'  replied  the 
misgiving  tyrant,  and  shortly  after  abdicated  the  government  *Tis  true, 
Jamet  could  not  inflict  the  torture  on  his  soldiers — could  not  tear  the 
living  flesh  from  their  bone§  with  a  cat  o*  nine  tails — could  not  flay  them 
alive.  Be  this  as  it  may,  our  duty  is  to  meet,  and  '  England  expects  eveiy 
man  to  do  his  duty.'  I  remain,  gentlemen,  most  truly,  and  faithfully, 
your  most  obedient  servant,  F.  JBurdett,  Kirbj^  Park,  August  2Snd,  1819." 
In  contempt  of  our  said  lord  the  king  and  his  laws,  to  the  evil  example 
of  all  others,  and  against  the  peace  of  our  said  lord  the  king,  his  crown 
onddigmty« 
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16S0.  he  WM  the  pmfettional  friend  of  Sir  Franeii  Burdett* 
Tliere  wm  not  any  seal  or  trace  of  a  seal  on  the  en- 
Tolope^  nor  was  there  any  post^mark  either  on  the 
cnreLope  or  paper.  The  paper  was  dated  Kirbj^  Pwrk^ 
Jugud  SSd;  and  it  appeared  in  evidence  that  Kirtjf 
Park  was  in  LeicesierMref  but  at  no  great  distance  from 
Ae  bcNindiiries  of  the  counties  of  LeiceOer  and  Buthnd. 
It  alao  ^ppearedy  from  the  evidence  of  a  toll-rgate  keeper 
near  Kir^s^  Por^t  that  Sir  Franeit  Bm-dett  was  sem  in 
hricegUnhire  on  the  22d  Jvgiut^  and  again  on  the  fol^ 
lowing  day.  There  was  no  evidence  of  his  having  left 
the  county  of  Leicester  till  after  the  publication  of  the 
paper»  wbacb  took  place  on  the  25th  u^f^fitf^  Tbepaper« 
to  be  ready  for  publication  on  the  25th9  must  have  been 
aent  from  tb«  defendant's  seat  in  LeiceUerMre  (ivhioh  is 
nearly  100  miles  from  London)  on  the  evening  of  die 
8$d  (on  whid  day  the  d«&»dant  was  seen  riding  near  the 
toll-gate),  or  the  morning  of  the  24th.  The  only  wopds 
tlial^  according  to  Mr.  Brookes'^  memory,  were  within 
the  epvelope,  or  any  other  part  of  the  papers,  besides 
the  Ubal»  vera  **  FmnoardthU  to  Brooies.''  Thane  was  no 
express  direction  to  liim  to  publish  !t ;  and  his  only 
naaon  6x  thinking  th^  defendant  intended  that  it  should 
be  published  was,  that  it  was  addressed  to  the  electors 
of  JVeMtmituter.  It  further  appeared  that  Sir  i^oiuw 
Burdett^  on  Mr.  Brookes  being  called  upon  by  Lore} 
Sidmo^th  tp  deliver  up  the  author,  wrote  thit  letter: 
^  Cottkbrookf  August  28,  My  Lord,  hearing  your  Jx)rd- 
ship  imd  applied  to  the  gentleman  dirough  whose  hands 
my  address  to  the  electors  of  Westminster  was  trans- 
mitted to  the  newspapers,  to  give  ap  the  author,  and 
had,  at  the  same  time^  intimated  that  a  refusal  would 
subject  hin)»  as  well  as  the  editors  of  the  papens  te  a 
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Mioiftmul  pvp^ecaUon;  I  take  the  libarty,  in  order  tq  ISSO. 
WW  ypar  liPFdfbip  further  trouble,  md  also  the  gentle* 
num  abpye  meptipn^  an  upjuH  pFo«ecqt}on,  to  ipform 
your  I^nkbip,  that  I  am  the  author  of  the  addvew  in 
qneituNi;  an4i  moreof^ri  to  assure  your  Lordship,  that 
although  penned  in  a  burry»  and  under  the  influmoa  of 
strongly  eieited  &elingi»  X  can  diseover  nothing  in  it^ 
on  a  peppemsalf  unbeepming  the  ebaraeten  of  an  honest 
man  and  an  EngU^math*'  At  the  close  of  the  evidence 
on  the  part  of  the  prosecution  it  was  ccmtendedf  that 
there  was  no  eyidenoe  that  the  libel  in  question  had  been 
publisbnl  in  LneesUrshirCf  After  hearing  the  argu-* 
mmU  I  thought  that  tbera  was  not  only  such  evidenee 
of  a  pHbli«»tion  in  l^iceitmhire  a«  I  was  bound  to  leaTe 
to  the  Jnyy»  but  it  appeared  to  me  then,  and  appears  to 
ma  now,  tbel^  iin^s  it  received  an  aniwer,  it  was  eogent 
ofidenee  f<Hr  the  jury  \o  find  the  verdict  which  they  have 
foHlld«  I  »teted  Portly  to  the  leaned  counsel,  tliat  my 
opjnjpn  was,  that  there  was  evidence  to  be  laid  b^ore  the 
jpry,  by  which  I  meant  theni  to  understand  that,  if  they 
thought  proper,  they  might  ofSor  evidence  on  the  part  of 
the  defendant,  0  rebut  the  inference  which  the  evidence 
on  the  part  uf  the  prosecution  had  raised  of  a  publica- 
tiim  ip  tiiicgfferskiref  No  evidenee  was  o£Pered  on  the 
p^  of  the  defendant  The  case  was  defiended  by  the 
Hoppiirable  0anmet  Mmielf  most  ably  ^  he  said  but 
littla  pn  the  queption  of  venue;  but  he  contended  that  it 
ira«  impowWe  to  impnte  to  him  the  intent  charg^  in  the 
iufprmation,  |  told  the  jury  that  there  were  two  qaei^ 
tiona  for  tb«iur  ooniideration.  The  first  was,  whether 
there  wi|s  a  publication  of  the  libel  in  Leicestershire , 
and,  pepoodlyt  if  they  should  be  of  opinicm  that  the 
piper  wfw  pi|bl}»bed  in  Leimterskire^  whether  the  pa. 
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J-830«       per,  under  the  circumstances  in  which  it  was  published, 

~Zr        ^"^"^  a  Ubel.     I  stated  to  them  the  evidence  that  had 
Hm  Knra 
^<viw«|_       been  given.    I  pointed  out  to  them  the  opportunity  the 

defendant  had  of  answering  the  evidence  for  the  prose* 
cution  by  evidence  which  I  thought  he  might  have  been 
prepared  to  o£fer.  With  respect  to  whether  this  was  a 
libel,  I  told  the  jury  that  the  question,  whether  it  was 
published  with  the  intention  alleged  in  the  information, 
was  peculiarly  for  their  consideration ;  but  I  added,  that 
the  intention  was  to  be  collected  from  the  paper  itself, 
unless  the  import  of  the  paper  were  explained  by  the 
mode  of  publication,  or  any  other  circumstances.  I 
added,  that  if  it  appeai^ed  that  the  contents  of  the  paper 
were  likely  to  excite  sedition  and  disa£Pection,  the 
defendant  must  be  presumed  to  intend  that  which  his 
act  was  likely  to  produce.  I  told  them  further,  that 
if  they  should  be  of  opinion  that  such  was  the  intention 
of  the  defendant,  then  it  was  my  duty  to  declare,  that, 
in  my  opinion,  such  a  paper,  published  with  such  an 
intent,  was  a  libel;  leaving  it,  however,  to  them  (as  I 
was  aware  at  the  time  that  I  was  bound  to  do  under  the 
act  of  parliament  of  the  32  Geo.  3.  c.  GO.  5. 1.)  to  find 
whether  it  was  a  libel  or  not.  The  jury  found  the  de- 
fendant guilty.  A  motion  has  been  since  made  for  a  new 
trial,  and  I  am  extremely  glad^hat  this  case  has  been  fully 
^cussed,  and  that  the  defendant  has  had  the  advantage 
of  the  ablest  counsel  whom  the  bar  of  this  or  any  country 
could  afford.  All  that  talent,  industry,  and  learning  could 
bring  forward,  has  been  urged  by  the  gentlemen  on  each 
side.  I  hope,  therefore,  that  we  are  enabled,  by  the  assist- 
ance of  the  bar,  to  form  an  accurate  judgment  on  this  case. 
Three  objections  were  taken  when  the  rule  was  moved. 
Hip  first  objection  is,  tbfit  there  w^  no  evidence  that 
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the  libel  was  published  in  the  county  of  Leicester.  I  1820. 
have  to  observe  on  that  point,  that  if  there  was  any  — 
evidence^  it  was  my  duty  to  leave  it  to  the  jury,  who  jigabui 
alone  could  judge  of  ^-its  weight.  The  rule  that  governs 
a  Judge  as  to  evidence,  applies  equally  to  the  case  offered 
on  the  part  of  the  defendant,  ancl  that  in  support  of  the 
prosecution.  It  will  hardly  be  contended,  that  if  there 
was  evidence  offered  on  the  part  of  the  defendant,  a 
Judge  would  have  a  right  to  take  on  himself  to  decide 
on  the  efiectof  the  evidence,  and  to  withdraw.it  from  the 
jury.  Were  a  Judge  so  to  act,  4ie  might,  with  great 
justice^  be  charged  with  usurping  the  privil^es  of  the 
jury,  and  making  a  criminal  trial,  not  what  it  is  by  our 
law,  a  trial  by  jury,  but  a  trial  by  the  Judge.  It  must 
be  borne  in  mind,  that  the  question  is  not  whether  the 
evidence  was  such  as  ought  to  have  satisfied  a  jury  of 
the  &ct  of  publication  in  Leicestershire,  but  whether  dny 
fiu^  were  proved,  which  raised  a  presumption  of  pub* 
licadon  in  that  county.  If  there  were  any  such  facts, 
I  could  not  deal  with  them  otherwise  than  I  did.  I  am 
of  opinion  that  there  was  evidence  in  this  case,  on  the 
part  of  the  prosecution,  which  raised  a  strong  presump- 
tion, that  the  libel  was  publi^ed  in  Leicestershire;  and 
no  attempt  having  been  made  to  rebut  such  presump- 
tion, it  became,  in  my  mind,  conclusive  proof  of  that 
fact.  It  has  been  said,  that  there  is  to  be  no  pre- 
sumption in  criminal  cases.  Nothing  is  so  dangerous  as 
stating  general  abstract  principles.  We  are  not  to 
presume  without  proof.  We  are  not  to  imagine  guilt, 
where  there  is  no  evidence  to  raise  the  presumption. 
But  when  one  or  more  things  are  proved,  from  which 
our  experience  enables  us  to  ascertain  that  another,  not 
proved,  must  h^ve  happened,  we  presume  that  it  did 
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1880*  bappeiii  w  irell  in  crimiBal  as  in  cifU  fffisei.  Nor  is  it 
iieoesiary  that  the  fact  not  proyed  should  be  established 
by  irrefragable  inferenoe*  It  is  enopgh,  if  its  ^ustence 
be  highly  probable^  particularly  if  the  opponite.  party  has 
i%  in  his  power  to  rebut  it  by  evidenee^  and  jet  c^rs 
none;  for  thai  we  have  spmetbiAg  lilo  an  admissiaii 
that  the  presnoipdoa  is  just  It  has  been  solemnly 
decidadf  that  there  is  no  difiS^enice  between  the  rules  of 
trtdtnce  in  oivil  and  criminnl  qases.  If  (be  rules  pf 
evidence  prescribe  the  b^t  cpiirs^.  to  get  at  truthi  they 
must  be  and  an?  the  same  in  ell  cas^  fwd  in  all  civilised 
countries.  There  is  sii^ro^ly  a  criminal  ease>  from  tb« 
high^t  down  to  the  lowest,  in  which  poprts  pf  justice  do 
not  act  upoq  this  principle.  J^r^  Manf/l^  m  the 
Hmtg^  cas^  gives  (h^  reason  for  thi^r  ^ ^  M  i(  Md<Hn 
^  happens  thftt  ftbwlnte  certainty  pan  be  obtained  in 
^  huimn  aflhips,  therefore  x^fio^  mA  public  utility  Fe^ 
<f  quins  th»t  «rndg9ft  apd  «U  pi^Idndy  in  farming  thmr 

*^  ^nipM  of  the  trpth  pf  facts,  should  be  regulated  by 
*i  th^  supf^rior  number  of  probabilities  on  one  side  md 
H  on  th§  ptherr'*  Jn  the  highest  crime  \^qw^  tp  the 
law,  pce«9pn,  you  p^rt  nppn  presumpMoq*  Qn  prpof  pf 
D^liop,  pr  tha  ^d^ypur  tp  ^citd  rebellipn,  you  pre- 
sum?  m  ii^t^t  to  Ipll  thi^  Ipng.  I|)  homicide  upon 
proof  of  the  ffict  of  killing,  you  presume  thp  numpe  n^r 
cesw7  ^  fionftitute  n^nrd^r,  and  put  it  pn  the  prisonert 
by  wtrfic^Pg  facts  in  prpss  ^xanm^tion,  or  by  dir^^ 
testimony)  to  Ipwer  his  pffence  to  manslaughter,  or  ju^tii- 
fi^l^  homicide*  In  burglary  and  highw^y  robbery,  if  n 
person  i#  found  in  possession  pf  the  goods  recently  ^ft^ 
the  primet  ypu  presume  the  possessor  guilty,  unless  ha 
cm  account  for  tl^e  pp^se^on.  In  the  case  of  ^  libel, 
ifhich  is  pbai^  to  b^  writt^  with  a  particular  intept, 

if 
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if  the  VbA  is  calsulated  to  produpe  the  eflbct  ehargfsd  1880. 
to  be  intendedi  you  presume  the  intent,  (t  therefore 
appears  to  me  quite  absurd,  to  state  that  we  are  not  to  act 
vpon  presumption.  Until  it  pteaaes  Providence  to  give 
na  means  beyond  those  our  present  (ua^itie%  affoid,  of 
kno^ring  thing!  done  in  secret,  ore  must  act  on  pr^r 
smnptive  proo^  or  leave  the  vorst  primes  unpunished. 
I  admi^  where  presumptioa  is  attempted  to  be  raised, 
as  to  the  cpipus  ddUttif  that  it  ought  to  be  strong  and 
eog^nts  but  in  a  part  of  the  aaflp  relating  nfsneljr  to  the 
<]aesti9ii  of  requef  tearing  the  body  of  the  o&nee  ua** 
tov«bedt  I  Fouid  «ct  oki  eis  alight  grounds  of  presumptioa 
aa  irouid  Mtisfy  me  in  the  most  trifling  cause  that  can  be 
triad  m  Ifntmnskr  JHblL  I  AM  mow  at^te  why  I 
think  them  was  a  ground  raised  for  presuming  that  this 
Ub^lwaa  pnUisb.«d  in  Leices^^nhirg.  |f  this  presumpr 
tion  had  not  led  ns  to  the  trutbt  it  is  quite  dear  it  would 
b«/vp  reHceived  eo  ansven  The  defendant  caipe  ppaparad 
Xq  djifipute  the  piiblkation  in  Leice$UrdUre.  I  must 
appose  he  <(aaie  armj^d  with  the  ineans  of  doing ao;  he 
M  nothing  tf»  da  but  to  effU  Mr<  Bidcmteth^  io  piwve 
wkfife  th#  p^p«r  Amt  saw  the  U(^»  U  it  was  first  der 
Vver^  frpm  tb#  kaffA  of  the  dfifmdfi^  in  LtrndM  or 
MfddkseSi  Mn  BickfirO^h  4D0uid  haye  kfd  PQ  diffieuUy 
in  proving  the  fact.  It  has  beep  mdt  tlvit  tbe  pryise^ 
captor  pHght  to  hay^  cieUed  bim^  Did  Im  know  that 
auc)i  a  person  ewtfld?  Could  be  know  that  he  bad  (even 
UNiphed  tbi«  paper  ?  Svch  knowMge  ooidd  only  have 
bfen  obtained  fixw  Mr.  Brookes^  and  he  was  not  disr 
poaed  to  cpppmiwicate  it  to  the  prosecutor.  The  law 
docs  not  impf9ae  impossibiliti^  on  parties  {  itexpectSi 
that  a  man  who  has  the  means  of  knowing  who  may  be 
witnesses,  shall  call  them.   The  presumption  is,  that  the 
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paper  was  delivered  open  in  Leicestershire.  In  PhUUpps 
on  Evidence^  p.  152.  4th  edit.,  it  is  said  that  the  civilians' 
definition  of  presumption  is  *^  Pnesumptio  nihil  aliud  est 
quam  argwnentum  verisimile  communi  sensu  percepium  ex 
eo  quod  plerumque Jit  autjieri  inteUigitnr"  Presumption 
means  nothing  more  than,  as  stated  by  Lord  Mansfield, 
the  weighing  of  probabilities,  and  deciding,  by  the 
powers  of  common  sense,  on  which  side  the  truth  is. 
Now  let  us  see  what  are  the  facts  of  this  case,  that  raise 
the  presumption  of  the  paper  haying  been  delivered  open 
in  Leicestershire.  First,  it  is  clear,  that  it  was  written  in 
Leicestershire^  for  it  was  dated  Kirly  Parky  Leicester^ 
shire ;  and  it  was  held,  in  the  case  of  The  King  v.  Dr. 
Hensey  (a),  that  the  date  of  a  place  in  a  letter,  is  evidence 
•that  it  was  written  there.  Then  t&e  next  fact  is,  that 
on  the  24th  August  the  letter  reached  London.  Now,  Sir 
F.  Burdett  is  proved,  not  only  on  the  22d  but  on  the 
2dd  August,  to  have  been  in  Leic^estershire,  not  travelling 
to  London,  but  riding  out  in  the  neighbourhood  of  his 
own  house.  It  is  clear,  therefore,  that  it  did  not  pass 
from  his  hands,  in  Middlesex,  to  those  of  Brookes,  but 
from  the  hands  of  Bickersteth.  This  evidence^  leaving 
Sir  F.  Burdett  in  Leicestershire,  and  shewing  a  delivery 
by  another  person  to  Brookes,  raises  a  presumption  that 
it  was  sent  by  him,  and  not  carried  by  him  out  of  the 
county.  If  it  was  sent  out  of  the  county,  in  what  state 
was  it  sent?  I  am  to  presume  a  thing  always  in  the 
state  in  which  it  is  found,  unless  I  have  evidence  that, 
at  some  previous  time,  it  was  in  a  different  state.  It 
was  presented  to  Brookes  open ;  why  then  am  I  to  pre- 
sume it  was  ever  inclosed?  If  the  envelope  had  had  a 
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broken  ^eal,  I  should  have  thought  that  evidence  that  it        1820. 
had  been  closed,  and  that  Bickersteth^  to  whom  Brookes     , 
thinks  it  was  addressed,  had  opened  it.     But  there  was        agaitui 
no  trace  of  any  seal  having  ever  been  attached  to  it 
If  it  came  in  that  envelope  it  must  have  been  open ; 
and  that  it  came  in  that  envelope,  is  evident  from  the 
address  to  Bickersteth  being  on  it.  Brookes  thought  there 
was  no  post  mark  on  it.     Do  not  all  these  facts  shew, 
that  it  was  not  sent  by  the  post,  but  by  some  private 
hand  (either  that  of  Bickersteth^  or  some  other  person), 
and  that  the  words  on  the  outside  of  the  envelope^  and 
which  Brookes  thought  was  an  address  to  Bickersteth^  and 
the  words  in  the  inside,  ^^  forward  it  to  Brookes^  were 
only  memoranda,  as  to  what  was  to  be  done  with  the 
paper  when  it  arrived  in  Londoru    It,  has,  to  my  mind^ 
nothing  of  the  appearance  of  a  paper  sent  by  the  post 
If  sent  by  the  post,  why  was  it  not  franked  direct  to 
Mr.  Brookes  ?  If  it  was  thought  right  to  submit  it  to/ 
Hiefost  time  to  Bickersteth^  in  London,  for  his  opinion, 
the  envelope  would  have  contained  something  more  of 
the  form  of  a  letter  from  one  gentleman  to  another, 
than  forward  this  to  Brookes.  If  we  act  according  to  the 
rule  laid  down  by  Lord  Mansfield  and  the  civilians,  to 
jjidge  according  to  the  weight  of  probabilities,  we  have 
then  the  highest  degree  of  probability  on  the  one  side^ 
without  any  thing  to  weigh  against  it  on  the  other,  that 
this  paper  was  delivered  either  to  Bickersteth^  in  Leices- 
tershire,  or  to  some  other  person  in  the  ponfidence  of 
the  defendant ;  and  that  he  thought  it  right  to  trust  it  to 
such  person  open,  that  he  might  carry  it  to  Bickersteth* 
On  these  grounds,  I  am  of  opinion  that  it  was  not  only 
proper  for  me  (according  to  the  principles   on  which 
justice  is  administered)  to  leave  this  case  to  the  jury  in 

the 


1S6  0A8BS  in  MICHAELMAS  TERM 

IdiO.       the  way  I  didi  but  that  the  jury  could  find  no  c^her 
j^^^^       Terdict  than  that  ^hich  thqr  have  found. 
agamu  But  suppodng  it  to  have  been  sent  by  the  post^  my 

opinion  is,  that  such  a  sending  of  it  amount^  to  a  pub- 
lication.    It  is  assumed  that  publication  meand  a  mmii- 
festalion  of  the  contents.  I  deny  that  such  is  the  meaiiihg 
of  the  #ord  publication.     In  no  part  of  the  law  do  I  fitid 
that  it  is  used  id  that  senses    A  man  publishes  an  award, 
bat  he  does  not  read  it.   Again^  he  publishes  a  will,  biit  he 
does  not  manifest  its  contents  to  those  to  whottl  he  makes 
the  publlctttioti  t  he  metely  desires  the  witnesses  tb  t&ke 
notice  that  the  paper  to  which  they  affit  their  diflefcilt 
attestations  is  his  will.   So  in  the  dise  df  a  libel^  publiea^ 
tion  U  nothing  more  than  doing  the  Iftst  act  for  the  ^econn 
lilishment  of  the  mischief  intend^  by  it  The  mdnletlt  it 
itian  delivers  A  libel  from  his  bands  his  cdhttol  afbt  it  is 
gone  I  hehasfthotbis  Utrow^  and  it  do^s  nM  d^nd 
upoti  him  whethel*  it  hits  th6  tnark  or  riot.    Th^rti  i^  kn 
end  of  the  locus  poenit^ntite^  his  ofibnce  is  cdmplete^  all 
that  depends  upon  him  Is  consummated^  and  from  that 
moment,  upon  every  principle  of  common  sense^  he  is 
liable  to  be  called  upon  to  answer  for  hi§  act     Suppose 
a  man  wraps  up  a  newspaper  and  sends  it  irito  another 
eonnty  by  a  boy  $  who  is  th6  publisher  ?  thd  bdy  Whb 
perhaps  eittlnot  rend  or  is  ignorant  of  its  conteiHs^  dr 
the  man  who  has  put  it  up  in  the  envelope?    Thd  boy 
who  carries  it  is  met* ely  an  innocent  instrumetit  t  thet« 
ban  be  no  other  publisher  but  the  person  who  sent  it^ 
und  who  publishes  it  when  he  delivers  it  to  the  boy.     If 
the  sending  of  a  letter  by  the  post  be  not  a  publitatidn  in' 
the  county  from  whence  it  is  sent^  how  is  ft  libeller  to  be 
punished  who  sends  his  libel  by  the  post  to  some  foreign 
oouutry  for  drculatioU  ?    The  libeller  wiU  not  go  to  the 
fitfeign  country  that  he  may  be  punished  there.    If  the 
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aending  it  from  England  be  not  a  {^ublicstioD,  {ai  it  it  189a 
€X>nteilded  at  tl^e  bar,)  can  it  be  innsted,  whcfti  the  libel 
18  completed  by  publication,  that  sach  il  libeller  can  no  ,^^^^^ 
where  be  punkhed  ?  A  Briiish  subject  might  libel  with 
impunity^  in  a  fordgn  land,  his  sovereign,  his  gorem- 
ment,  or  any  distinguished  individual  whose  ftme  ex* 
tended  beyond  the  limits  of  his  own  country ;  and  the 
foreign  disseminator  would  have  this  strong  appeal  to 
the  mercy  of  his  own  laws,  that  being  sent  to  him  from 
a  person  in  England  he  believed  the  libel  to  be  trutf^ 
But  there  is  authority  for  saying  that  this  is  a  pabliea^ 
tioni  In  the  case  of  The  King  v.  WaUm  it  was  oon** 
tended,  that  the  post^mark  was  proof  of  the  letter  hiiving 
been  put  into  the  post  at  IsUngtonj  and  that  such  putting 
into  the  post  ainounted  to  a  publication*  Lord  MUeh- 
borough  held  the  proof  of  the  publication  of  the  letter 
insufficient  Why  ?  because  there  was  no  proof  that 
there  was  the  post-mark,  and  that  what  appeared  to  be 
the  post-mark  might  hdve  been  a  forgery.  Now^  h^ 
would  not  have  said  so,  if  he  had  thought  that  patting 
th'e  letter  into  the  post-office  aUsUngton  did  not  amount 
to  a  publication.  If  he  had  said  the  putting  thd  letter 
into  the  post  ^as  not  a  (Publication,  he  wduld  have  been 
inconsistent  with  himself^  a  circumstance  which  tUfe 
soundness  cf  his  judgment  would  have  prevented.  Fol- 
in  the  edse  of  The  King  v«  fVilUamij  which  wns  for  lend"- 
ing  a  challenge  in  a  letter,  Lord  EUenbor&agh  said  thefe 
was  a  publication  in  Middlesex  by  putting  it  Intd  the 
post-office  there,  with  intent  that  it  should  be  delivered 
at  Windsor.  Lord  EUenborough  does  not  say  that  this 
is  a  sufficient  sending  of  a  challenge^  bnt  a  sufficient 
publication ;  nor  can  there  be  any  difibrence  between  thM 
!  and  any  other  libel.     Why  are  libels  against  indi^* 
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1820.  Tiduals  prosecuted?  because  they  have  a  tendency  to 
provoke  the  party*  to  whom  they  are  sent,  to  a  breach 
of  the  peace.  There  can  be  no  distinction  between  a 
libel  sent  with  an  express  intent  to  provoke  a  breach  of 
the  peace^  and  any  other  libel  on  an  individual.  This 
case  is  directly  in  point  to  prove  that  the  putting  of  a 
letter  into  the  post  is  a  sufficient  publication.  Had  not 
the  civil  law  been  quoted  by  the  counsel  for  the  defends 
ant,  I  should  not  have  referred  to  it,  although  I  thinle 
it  strongly  confirmatory  of  my  opinion.  The  descrip- 
tion of  a  libeller  in  our  indictments  seems  to  me  to  have 
been  borrowed  from  the  civil  law,  and  I  agree  that  their 
word  edo  is  represented  by  our  word  publish  ;  but  I  deny 
that  edere  means  to  manifest  the  contents  of  a  paper. 
Both  in  the  Roman  classics  and  law  books  it  means  the 
act  of  delivery^  which  precedes  the  manifestation  of  the 
contents;  and  the  subsequent  manifestation  is  expressed  by 
some  other  term,  as  exponere  or  manifestare.  Thus,  in 
Ciceroj  DeLegibus^  lib.S.  art.  20.  he  says,  <*  apud  eosdem 
qui  magistratu  abierint  edant  et  eapotiant  quid  in  magis- 
tratu  gesserint."  Here^  the  word  ^^  edant"  means  *<  they 
uttered,"  and  the  word  *'  exponant,"  ^^  they  exposed  to 
public  view  what  was  so  uttered."  So,  in  the  civil  law,  in 
the  Codexj  lib.  9.  tit.  36.  we  have  this  passage :  *^  Si  quis 
&mo8um  libellum  ignarus  repererit,  aut  corrumpat  prius- 
quam  alter  inveniat  aut  nulli  coufiteatur  inventum.  Si 
vero  non  statim  easdem  chartulas  corruperit  vel  igne  oon- 
sumpserit,  sed  earum  vim  manifestaverit  sciat  se  ut  auc* 
torem  hujusmodi  delicti  capitali  sententiae  subjugandum." 
Here^  the  word  ediderit  is  not  used,  but  mantfestaveriL 
Why  ?  because  it  constituted  no  crime  for  a  person  who 
found  a,  paper,  and,  being  ignorant  of  its  contents, 
delivered*  it  to  another.      To  punish  him  with  death 

would 
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would  have  b6en  a  species  of  cruelty  of  which  the  worst  1820. 
of  the  Eomans  were  incapable ;  but  if,  instead  of  destroy- 
ing it,  he  manifested  it,  then  he  was  to  be  considered 
as  the  author*  The  reason  I  quote  this  passage  is 
to  shew  that  where  *^  ediderit"  is  used  it  meajas  a 
delivery  only;  but  when  they  intend  to  express  a 
disclosure  of  the  contents  of  a  psqper,  they  use  the 
woi'd  manifestaverit ;  and  thus,  both  according  to  the 
civjl  and  the  English  law,  whether  this  paper  were 
delivered  open  or  wrapped  up  in  a  hundred  envelopes, 
thedelivery  was  a  publication,  (a) 

I  come 

(a)  We  would  Tenture  with  fsreat  deference  to  the  leiraed  judgtf,  to 
suggert  theft  possibly  i^  mtj  br  found  on  exanination  tbet  the  wold  £do 
is  not  unfrequently  ^uied  by  the  best  writera  to  ezprew  a  publication  in 
the  popular  sense  of  the  word.  Quintilian,  iii.  7.,  speaking  of  Cfonro's 
publicatioosy  uses  the  phrase,  Ediii  m  competitoreif  m  X.  FUonemf  H 
CloiSMm^  et  Curionem  libri  Tituperationem  continent.  And  Cicero  Imn- 
aelf,  in  Tarious  passages,  has  employed  the  same  expfesaion  in  the  same 
sense.  As  for  instance :  Scripsi  etiam  yenibus  tres  libros  de  temporibua 
mos,  quos  jam  pridem  ad  te  misissem,  d  e$$e  edendot  puiauem,  Epist. 
ad  Fam.  lilx  i.  9.  Nee  se  tenuit  quin  contra  doctora  Hbmm  etiam  ederet*  ' 
Acad.  Qusnt^ir.  12.  Non  occultaTi  (tabulas)  non  oontinBi  domi;  sed 
dcecribi  ab  omnibus  statim  librariis,  di?idi  paasimn  et  penmlgmi  et  edi 
Fopulo  Romatw,  imperafi.  Pro.  SylL  15.  Ut  annales  senez  emendem  atque 
edom.  Ad  Atticum,  ii.  16.  Leges  autem  a  me  edentur  non  porlectiv. 
De  Lepbus,  iL  18.  There  is  another  passage  which  shews  this  use  of 
the  word  in  a  strong  light  It  is  weU  known  that  Cn.  FlaTius  first  made 
public  the  "  actiones"  of  the  lawyen,  which,  till  then,  had  been  kept  * 
secret  by  them.  And  Cicero  tlius  aUudes  to  li,  Augendav  potentiae  suai 
causi  perrulgari  artem  suam  noluemnt:  deinde  poMteaqnam  eet  edkwm 
expositis  a  Cn.  Fla? io  primum  actionibus,  &c.  De  Oratore,  t.  41.  In  the 
books  of  the  civil  law,  the  definition  of  the  word  edere  is  Copiam  descri- 
bendi  facere,  in  Ubello  complect!  et  dare^  vel  dictare;  which  refers  to  the 
cuatom  of  the  plaintiff  inscribing  in  the  book  of  the  PtrBtor,  his  cause.of 
complaint  against  the  defendant,  and  afterwards  of  serving  his  d^aiation 
upon  die  oppofite  party.  Budanis  inquit  ■•  edere"  apud  juris-consultoa 
est,  quod  nunc,  per  scriptum  dare,  Td  per  dedarationeni,  dicunt.  These 
authorities  shew,  that  amongst  the  Romtm  writers,  the  wofd  Edo^  when 
applied  to  bodes,  annals,  and  the  like,  meant  « to  make  public.*'  And 
amongst  the  cirilians,  even  in  its  technical  use,  it  implied  a  particular 
node  of  making  public,  prescribed  by  the  law,  vis.  by  the  inscription  in 
the  Frstor's  book.  It  undoubtedly  also  included  the  delivery  of  the  de- 
claration to  the  opposite  party,  which  posnbly  may  aooouot  for  its  being 
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1820.  I  come  now  to  another  ^oiht,  viz.  the  rqectioh  of  the 

j^^  j^jjjg      evidence  of  that  which  was  done  at  Manchester,  which 

i^gajiij*  it  was  contended  ought  to  have  been  received  for  the 
purpose  of  explaining  the  libel.  Now  in  the  first  place 
there  Was  no  ambiguity  to  expldn.  Hiere  was  tio  part 
6f  the  libel  that  wa^  not  intelligible  Without  the  aid  of 
evidence.  Li  the  next  place,  it  was  clear  that  notwith- 
standing any  thing  Which  might  have  passed  at  Man^ 
Chester  J  many  parts  of  this  letter  were  libellous.  Nothing 
that  passed  there  cotild  explain  the  allusion  to  the  com- 
mdicement  of  a  reign  of  blood  and  tet*rbr  in  this 
Country,  or  have  applied  to  what  is  said  in  the  lib^l  of 

^  the  soldiers  having  th6  living  flesh  torn  from  their  bones ; 

or  to  what  is  peiiiaps  the  strongest  part  of  it,  the 
allusion  to  the  abdication  of  King  Jaines.  The  paper 
would,  therefore,  at  all  events,  have  remained  a  highly 
aggravated  libel.  It  is  not  jike  the  case  of  the  King  v. 
Home,  There  the  defiHidant  did  not  insist  on  the  truth 
of  the  libel,  but  the  indictment  having  chai-ged  hi"m  with 
libelling  the  king's  troops,  he  endeavoured  to  shew  that 
those  whom  he  had  libelled  were  not  the  king's  ti*oop% ; 
the  evidence  was  admitted  only  to  remove  an  ambiguity, 
but  there  is  no  obscurity  like  that  in  th6  pi'esent  case. 
The  defendant  in  that  case  offered  the  evidence,  but  it 
failed ;  and  Lord  Mansfield  said,  that  from  the  evidence 
he  produced,  it  appeared  clearly  that  they  were  the  king's 
troops ;  his  words  are,  "  in  this  case  the  defendant  gave 
evidence^  but  demonstrated  that  the  libel  related  to  the 
troops  acting  under  the  king's  authority." 

appareflttly  used  sometimes  m  the  more  restricted  sense,  In  the  fmssage 
from  Cicero,  quoted  by  the  learned  judges  it  should  be  observed,  that  the 
words  <<edant  et  exponant,"  are  not  applied  to  any  book  or  written  com- 
position,  and  in  that  cafie  the  word  may  probably  admit  of  a  different 
intei^tatibti  to  the  one  here  suggested.  See  Stephani  Ihesaurus  Linguae 
latin«»;  9»d  Vicat  Voaibiiliifiim  Utrlmqftte  JMs. 

Anofdier 
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Another  poiot  on  which  the  motion  for  a  new  trial  1690. 
was  made  was»  that  I  took  upon  myself  to  lay  down  the 
law  to  the  jury  as  to  the  libels  and  that  since  the  stalute 
32  <%io.  S.  c  60.  i  was  not  warranted  in  so  doing*  I 
told  the  jury  that  they  were  to  consider  whether  the  paper 
was  puUished  with  the  intent  charged  in  the  information  $ 
and  that  if  they  thought  it  was  published  with  that  intent^ 
I  was  of  opinion  that  it  was  a  libel.  I,  however^  added^ 
thai  they  were  to  decide  whether  they  would  adopt  my  opi« 
niiiii«  Uk  forming  their  opinion  on  the  question  of  Ubd^ 
I  ttdd  the  jury  that  they  were  lo  consider  whether  the 
paper  contained  a  sober  address  to  the  reason  of  mankind^ 
or  wfa^ber  it  was  an  appeal  to  their  passions,  oalculated 
to  incite  them  to  acts  of  violence  and  outrage^  t(  it 
was  of  the  ibitner  description^  it  was  not  a  libel;  if  of 
die  ktter  description,  it  was.  It  must  not  be  supposed 
thilt  the  dmtvte  of  Cteorge  the  Tliird  made  the  question 
of  libel  a  question  of  &ct.  If  it  had,  instead  of  t«mov- 
ing  aa  anomaly,  it  would  have  Of^eated  one.  Libel  Is 
a  qae^tioD  ^law,  and  the  judge  is  the  jndge  of  the  law 
in  libel  as  in  all  other  ca^es,  the  jury  having  the  poweir 
of  acting  agreeably  to  his  statement  of  the  law  or  not^ 
AXL  that  tlie  statute  •does  is  to  fmevent  the  question  from 
being  left  to  the  jury  in  the  narrow  ^way  in  whidi  it  was 
left  bdare  &at  time.  The  jury  were  then  only  to  find 
tbe  fiiot  of  the  puUicatiani  asKl  the  truth  of  the  innuen- 
does ;  for  the  jndges  used  to  tell  thera  that  the  intent 
was  an  inferetice  of  law,  to  be.  drawn  from  the  paper^ 
with  whidi  the  jsury  bad  notiiing  to  do.  The  legislature 
fans  add  <tfaat  that  i%  not  so,  but  thai  the  whole  case  is  to 
be  left  to  the  jury.  But  judges  are  in  express  terms 
directed  to  lay  down  t^  law  as  in  other  cases,  in 
all  cases  the  jury  may  find  a' general  verdict;  thcgr 
do  so  in  cases  of  murder  and  tveason,  but  there  the 
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1820.      judge  tells  them  what  is  the  law,  though  they  may 
^^       find  agamst  him,  unless  they  are  satisfied  with  his  opi- 
<vwu*       nion.     And  this  is  plain  from  the  words  of  the  statute, 
which,  after  reciting  that  doubts  had  arisen  whether 
on  the  trial  of  a  libel  the  jury  may  give  their  verdict  on 
the  whole  matter  in  issue,  directs  that  <<  they  shall  not 
be  required  or  directed  by  the  judge  to  find  the  defen* 
dant  guilty  merely  on  the  proof  of  the  publication,  and 
the  sense  ascribed  to  it  by  the  indictmejit/'     But  the 
statute  proceeds  expressly  to  say,  that  **  on  every  such 
trial  the  judge  shall,  according  to  his  discretion,  give* 
his  opinion  to  the  jury  on  the  matter,  in  like  manner  as 
in  other  criminal  cases/'     That  was  all  that  was  done 
on  this  occasion,  and,  therefore^  I  am  of  opinion  that 
,  this  objection  also  fiuls.     As  to  the  libel  itself,  consider- 
ing it  as  the  production  of  a  man  of  large  fortune^  .high 
rank,  and  extensive  influence^  where  is  the  person  that 
can  make  an  observation  in  &vour  of  any  part  of  it  ? 
My  opinion  of  the  liberty  of  the  press  is,  that  every  man 
ought  to  be  permitted  to  instruct  his  fellow  subjects; 
that  every  man  may  fearlessly  advance  any  new  doc- 
trines, provided  he  does  so  with  proper  respect  to  the 
religion  and  government  of  the  coimtry ;  that  he  may 
point  out  errors  in  the  ftieasures  of  public  men,  but  he 
must  not  impute  criminal  conduct  to  thenu    The  liberty 
of  the  press  cannot  be  carried  to  this  extent  without 
violating  another  equally  sacred  right;   namely,  the 
right  of  character.     This  right  can  only  be  attacked  in 
a  court  of  justice^  where  the  party  attacked  has  a  fair 
opportuni^  of  defending  himself*     Where  vitupssa^on 
begins,  the  liberty  of  the  press  ends.    This  maxim  was 
acted  upon  by  the  greatest  states  of  antiquity.     In  our 
country,  the  liberty  of  the  press  allows  us  to  persuade 
men  to.use  their  constitutional  influence  over  their  re- 

pre- 


IV  THE  FiBST  Year  op  GEORGE  IV,  133 

presentatives  to  obtain  in  the  r^nlar  parliamentary        1820. 

manner  a  redress  of  real  or  supposed  grievances.     But      _    -^ 

this,  must  be  done  with  temper  and  moderation,  other-        agahui 

3uwDnT« 
wise  instead  of  setting  the  government  in  motion  for  the 

people^  the  people  may  be  set  in  motion  against  the 
government.  In  such  a  case  as  this  it  is  fit  that  the 
public  should  know  the  grounds  on  which  I  have  acted. 
Whether  I  shall  persuade  others  that  I  have  acted  right 
I  know  not.  It  is  enough  for  me  as  an  Englishman,  to 
be  myself  satisfied  that  I  have  done  so.  We  have  beea 
desired  to  consider  what  posterity  will  think  of  our  judg- 
ment I  am  not  insensible  to  this  consideration,  but  I  value 
only  the  good  opinion  of  those  who  love  their  country 
and  wish  to  preserve  it  in  peace.  Of  their  censure  I  am 
not  afraid.  I  have  acted  upon  this  occasion  with  the 
firmness  which  the  times  in  which  we  live  particularly 
require,  but  I  trust  I  have  not  lost  sight  of  that  which 
ought  in  all  times  to  guide  a  judge  in  this  country, 
where  every  magistrate  is  reminded  by  the  oath  of  his 
sovereign,  that  it  is  his  first  duty  to  administer  justice 
in  mercy. 

HoLBOTB  J.  This  is  a  motion  for  a  new  trial  which 
has  been  made  and  supported  in  argument  on  various 
grounds  with  the  greatest  ability;  but  after  hearing  and 
most  att^tively  considering  every  thing  that  has  been 
suggested  by  the  learning  and  ingenuity  which  on  this 
occasion  we  have  heard  displayed,  and  the  authorities 
that  have  been  relied  upon  or  discussed,  I  am  of 
opinion,  that  the  rule  for  a  new  trial  ought  not  to  be 
made  absolute.  The  case  appears  to  me  to  have  been 
snfiiciently  proved  at  the  trial  to  warrant  the  verdict 
given  against  the  defendant  The  proofi  are  direct  and 
positive^  not  only  that  the  paper  writing  charged  to  be  a 

K  3  libel 
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IbeKxvo 
agamU 


1 8t0«  libel  was  puUisfaed,  but  also  that  Sir  Francis  BwrdeU  was 
the  author  of  it ;  ^at  the  same  was  in  fact  not  only 
composed  and  written,  but  that  it  was  also  published,  by 
him,  I  am  not  at  present  speaking  of  any  proof  either 
positive  or  presumptive^  of  an  act  of  publication  by 
him  in  LeicesUrihire.  I  am  now  speaking  of  the  proctf 
merely  of  an  act  of  publication  by  him  somewhere. 
That  he  was  not  only  tiie  composer  and  writer,  but 
also  that  he  published  it,  is  directly  proved  by  evidence 
of  his  hand*>writing  to  the  libel  and  its  envelope^  and 
by  the  contents  of  that  envelope  directing  Mr,  Bicker^ 
sfeth  to  pas9  it  to  Mr*  Brookes^  and  ft^*ther  by  bis  letter 
to  I^rd  Sidnwutfh  in  which  he  not  only  expressly 
acknowledges  himself  to  be  the  author  of  the  paper 
writing  charged  to  be  a  libel,  but  the  fact  also  pf  his 
having  sometime  before  sent  it  up  to  Umn*  So  that  it  is 
established  by  direct  proof,  not  only  that  the  paper 
writing  in  question  was  composed  and  written  by  him, 
but  also  that  the  locus  pcsnitentiad  of  the  writer  was 
passeid  by  his  having  parted  with  the  possession  pf  it. 
His  own  act  of  sending  away  the  letter,  his  publishing 
it  to  Mr.  Bickersteth,  and  the  publication  of  it  to  Mr. 
Brookes  by  bis  own  direct  authority  and  order,  are 
decisive  on  this  point.  But,  if  necessary,  we  have,  in 
addition  to  the  positive  proofs  of  a  complete  corpus 
delicti  having  been  committed  by  the  defendant  some* 
where^  by  his  writing  and  publishing  the  letter  in  ques- 
tion, pregnant  proofs,  a£Ebrded  by  the  very  con|;ents  of 
the  letter  itself,  that  it  was  originally  composed  not 
with  a  view  of  keeping  it  for  any  time  to  himself,  for 
any  further  consideration  whether  it  should  be  published 
or  suppressed,  but  with  the  intent  that  it  should  speedily 
be  published  and  acted  upon.  For  from  its  being  ad- 
dressed to  the  electors  of  Westminster^  and  from  the 

haste 
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liaste  ill  which  it  itppears  to  have  been  wqttep^  evidenily        )820, 

for  the  purpose  of  (lispatcb,  it  is  clear  that  the  defen- 

dai^t  ifitended  that  it  ehpn^d  he  acted  Dpon  by  pthers  in        agamtt 

BUKOZTT. 

the  spe^y  cfdl  pf  public  xnop^ngs  pn  t)ie  st;tgect  So 
that  the  proofs  are  not  only  9f  ^  writing  and  piibli^hr 
ing  by  the  ^^epd^nt,  h^t  ^9Q  that  the  letter  was  qq- 
giilflUy  written  hy  htiia  with  thjp  intent,  and  fpr  the 
puiiK^  of  i^  |)pipg  published,  and  that  ^b^t  w^  the 
%^#  paq^  §q4  pl^ject  of  i\^^  beii^g  written^  Thft^.  it 
was  fmtt^  9i(  ^<VZgi(  ^ar^:  in  Leiceffq-shirf^  |s  p^ovedy 
Wd  ffld^  i<i  knitted  tiq  h^ye  been  proved  by  its  da|;e. 
Jig^  Hppn  fhi§  parf  of  t|ie  pase  the  Kifig  v.  Hensey^ 
ivhich  WW  pited,  is  ^a  ftH^prjty  in  point.  These  cir- 
cifaistance%  ^  of  which  w^re  proved  pr  adfnitted  at 
lll«  tmk  bf^g  taken  in^>  cqpsideratipqi  it  appears  to 
W^  Ihut  ^  jmjf  ftf  the  couRfy  of  l^oester  had  a  juris- 
cUgtipA  by  )aw  QV^  the  Q$s|)Ge  with  which  the  ^efend^t 

Writing  l(  l|bpi  with  ^fi  iptent  and  for  the  purpose  of 
Iff  httpg  published  (pp^^r  cirpumstances  not  sufficiept  in 
law  tp  jlistify  pr  e^v^e  the  waiter  for  $o  doing},  followed 
b¥  9^  PVblfpatioa  hy  the  ^cX^  or  ui^flf^f  the  authority  of  t))e 
Wffteri  if  ip  fpy  opinipn,  by  the  law  of  England^  a  mis- 
c)f»n)|eai|pf,  aad  triable  ii^  tl^^  couQty  where  such  writing 
too]f,  plape^  (l?pug^  the  publication  be  ii^  some  oth^r 
coQUty*  I  dp  ppt  say  whether  all  t|iosp  qualities  are  or 
^rp  not  necessary  to  he  attached  to  or  connected  with 
th^  act  of  wr^ng,  in  orde^  to  matce  it  a  n^^^demeanon 
}X  is  not  necessary  at  present  to  consider  or  give  any 
opinipn  npo^  any  such  case^  and  still  less  upon  a  case 
where  tl^e  writing  ^emain$  confined  by  the  a^thor  to 
his  pwi^  .closet  or  pr^vai^y^  or  has  been  obtained  from 
thence^  and  pu]i)li9hed  without  his  privity  or  consent. 

K  4  How 
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1820.  How  fer  the  case  ^f  the  fSng  v.  Beare,  may  be  borne 
♦  out  or  supported  in  law  to  that  extent,  I  have  not  in 

agamu  the  present  case  considered,  nor  do  I  mean  now  to  give 
my  opinion  upon  it.  The  present  case,  I  think,  does 
not  require  it,  being  quite  distinguishable ;  and  every 
thing  said  by  me  in  this  case,  will,  as  I  conceive,  leave 
my  judgment,  as  ^ell  as  that  of  others,  quite  unfettered 
in  any  such  cases  as  I  have  last  supposed,. if  unfor- 
tunately any  such  should  arise.  Where  a  misdemeanor 
has  been  committed  by  a  defendant  by  writing  andpub^ 
lishing  a  libel,  the  writifig  of  such  a  libel  so  published, 
is  in  my  opinion  criminal,  and  liable  to  be  punished 
by  the  law  of  England  as  a  misdemeanor,  as  well  as  the 
publishing  of  it.  The  crime  in  such  a  case  is  not  con- 
fined to  the  publishing  of  it  alone.  The  constant  form 
in  which  the  charge  is  alleged  in  indictments  and  in- 
formations, shews  this.  Where  the  &cts  of  the  case  are 
expected  io  support  it,  the  indictment  or  information 
does  not  confine  the  offence  charged  to  publishing  the 
libel  merely,  but  alleges  the  composing  or  the  writing 
of  it  as  part  of  tie  crime  /  and  where  the  party  pro- 
secuted has  been  acquitted  of  publishing  it,  and  found 
guil^  of  writing  it,  judgment  has  passed  against  the 
defendants,  not  merely  in  die  King  v.Beare^  but  in  the 
subsequent  cases  of  the  King  v.  KneUj  and  the  King  v. 
,  ~  Carter^  for  the  preceding  parts  which  the  several  de- 
fendants had  taken  with  respect  to  the  libel,  whether 
Jt  were  in  printing,  composing,  or  writing  them.  The 
charge  against  this  defendant  is  an  aggregate  ofience ;  a 
misdemeanor  consisting  of  different  parts,  viz.  the  com- 
posing, writing,  and  publishing;  and  if  so  much  of  that 
charge  be  proved  to  have  been  committed  in  the  county 
of  Jjeicester^  as  i$  in  kno  a  misdemeanor,  it  is  perfectly 
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dear  that  he  might  be  found  guilty  of  that  part  alone,  18S0. 
and  that  judgment  thereupon  must  pass  against  him  pro 
tanto*  The  composing  and  writing,  with  the  intent  agahut 
and  for  the  purpose  above  stated,  of  a  libel  [jroved  to 
have  been  publbhed  by  the  defendant,  is  in  my  opinion, 
of  itself  a  misdemeanor,  in  whatever  county  the  pub- 
lishing-of  it  took  place,  and  is,  I  think,  triable  in  the 
county  where  the  libel  was  composed  and  written.  The 
jury  of  that  county,  I  take  it  to  be  clear,  may  inquire 
into  any  &ct,  though  in  another  county,  so  far  at  least 
as  tends  to  prove  that  to  be  an  offence  which  has  been 
done  in  their  own  county.  So  &r,  therefore,  at  least 
as  the  defendant's  publishing  the  libel  elsewhere,  tends 
to  prove  his  composing  and  writing  of  it  to  be  criminal, 
the  jury  of  the  county  where  it  was  composed  and 
written,  clearly,  I  think,  may  inquire  of,  and  take  cog- 
nizance of  it.  This  is  constantly  done  in  the  case  of 
overt  acts  of  high  treason,  and  of  act«l  of  conspiracy, 
committed  out  of  the  county,  in  order  to  establish  or 
confirm  the  charge  of  treason  or  conspiracy  within  the 
county. 

But  it  is  urged,  that  if  the  defendant  were  found 
guilty  of  tlie  composing  and  writing,  and  not  of  the 
publishing,  this  information  does  not  contain  a  suf- 
ficient charge  of  composing  and  writing,  so  as  to  make 
<:ompo6ing  and  writing  in  that  case  criminal,  inasmuch 
as  it  does  not  allege  that  the  defendant  wrote  it  mth  tn^ 
tent  to  publish  it  Now,  without  considering  how  &r  an 
information  in  such  a  case  would  or  would  not  be  suffi- 
ci^  to  convict  the  writer  upon  it,  unless  such  an  allega- 
tion, either  directly  or  to  that  effect,  were  contained  in  if^ 
the  information  does  in  this  case,  I  think,  contain  an 
allegation,  not  only  to  that  extent  and  effect,  but  even 

^  further; 


file  Kiira 
BoADnv. 


188  CASES  IN  MICHAELMAS  TERM 

1820.  further:  fot  itail^gea  iM  the  defendant:,  intending  tp 
excite  discontent  and  sedition  amongst  the  King's  subi- 
jectfl^  and  particularly  amongst  the  soldiery  &c«  &c* 
composed,  wrote,  and  published  the  libel.  This  alle- 
gatioq  of  the  intent  is  applicable  to  each  of  the  acts 
charged  upon  the  defendant:  to  the  ^somppsipg  apd 
writlPflb  as  well  ^  the  publishing.  And,  (her-efpre^  as 
^fich  discontent  and  seditiqn  could  no(  be  expited  ap^ong^t 
th9  wJdiers  of  the  King  without  puUi^hing  the  Ubel,  th^ 
iQforniatjion  in  effect;  aU^ges  thfit  ^p  d^pjfk^a^\  cqif^i- 
poped  and  wrote  it  fot  th^  purp9^  Qf  ita  bwig  puhlKbe4> 
in  order  to  effect  Uio^e  furthpr  purpose^  of  misQhi^ 

wbigh  ponld  mt  t)e  accoippl^ed  by  \U  wim  hy  i\» 

pubUq^tiop. 

Put  further,  I  think  the  jury  yuRy  inquire  iptPy  »»d 
tft]^  9Pgni9»nce.of  ^hpse  fs^  wl^ich  ar^  4me  qd(  pf 
their  pounty,  %  the  purppse  pf  finding  a  defefld^Rt 
gwlfrf  W4  PPly  pf  ¥>  imch  pf  i^Q  criine  ffi  |7^  cpm- 
Wittei  witfiin  the  C9»nty,  but  aUo  pf  ^^^  rpnwfldff 
pf  tb?  Wgrqwte  charge,  iu  those  ca^^  wherp  ^p  fnuph 
of  the  misdemeanor  charged  as  is  proved  to  havif  ji^^^ 
dpu§  within  tbw  PPPaJy,  i»  pf  ftsejf  ^  misden^faHior. 
If  tjhat  he  SQf  it  wpuld  warraiit;  t^is  Yl^ifp  ift  its 
fuU  extepti  whether  the  publica^n  of  thi^  li^  |s 
d^eemed  tp  have  been  ii^  the  county  pf  Leicester  or  np(. 
^nd  this  is  esti^blishfed  to  be  the  law,  ii?  the  pases  pf 
conspiracies  and  puis^wes,  in  both  of  which  the  juries 
do  not  cpnfiuie  their  verdicts  of  guilty  tp  such  priminal 
acts  pr  cpnsequencef  f^  occur  in  the  county  where  ^ 
conspiracy  or  erectipn  of  the  nuisance  )&  laid  ^nd  proved, 
bpt  ^tend  them  to  such  further  acts  9X^  consequences 
pf  conspiracy  and  nuisance  as  pay  occur  or  arise  in 
l^lother  county ;  and  judgment  and  pifnishment  are  jlp 

such 
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Auch  cases  givai  and  awarded  to  the  foil  extent  of  the        1890. 
aggregate  ofifeqce.    The  cases  of  felony  have  been  urged       — — 

The  Knro 

9s  bearing  on  the  present  case,  particularly  those  pro*        agamtt 
vided  for  by  the  statute  of  Philip  and  Maty,  but  those 
ar^  I  think,  distinguished  from,  and  do  not  apply  to 
the  present  question* 

It  basy  however,  been  further  urged,  that  there  ought 
to  b^  a  new  trial,  because  the  verdict  was  found  upon 
the  learned  Judge's  telling  the  jury  that  tber^  wae  evi- 
dence before  them  to  shew  that  the  Ubel  wias  published 
by  the  defendant  in  LH^OfrMrci  that  It  might  be 
presnined  to  have  been  deUvered  by  the  defendant  to 
Mr-  JBioier0feii  there^  and  ^ven  in  the  stl^te  in  wbioh  it 
was  afterwards  delivered  to  Mr.  Broof^^h  namdyi  open- 
From  what  I  have  stated  above,  it  appears  that  my  opi- 
nion most  b^  that  by  law.  the  learned  Jndg?  need  not 
luifve  gone  so  far  in  frvpHr  of  the  defendant  as  to  put  it 
to  the  jury  to  consider  whether,  from  the  evidence  given, 
they  would  presume  and  find  that  the  defendant  b^d 
poblisbed  the  Ubel  in  l^st^r^e^  wblfh  woiiM 
have  giv^n  him  th#  benefit  of  an  acquittal,  in  pase 
they  had  thought  the  evidence  not  sulEScient  for  them  to 
niake  that  presumption ;  be^me,  for  the  reasons  I  have 
above  stated,  J  think  the  verdict  ought  to  bare  been  the 
surne,  whether  the  defendant  had  published  tb#  libel  in 
tluit  or  any  other  county-  It  is  certainly  tme^  and  I 
most  ardently  hope  that  it  will  ever  continue  to  be  the 
case^  that  by  tbe  law  of  England^  as  it  was  urged  and 
admitted  in  the  case  of  tbe  Seven  Sisbop^,  no  man  is  to 
be  convicted  of  any  crime  upon  mere  naked  presump- 
tion^  A  light  or  rash  presumption,  not  arising  either  ne- 
cessarily^  probably^  or  reasonably,  from  the  fapts  proved, 
cannot^avail  in  law.    That  is  the  presumption  spoken 

of 
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1820.  of  in  the  Seven  Bishops'  case,  which  is  no  more  than 
TlieKiKo  ^^^^  loose  conjecture,  without  sufficient  premises  really 
BcSwnr  ^  warrant  the  conclusion.  But  crimes  of  the  highest 
nature,  more  especially  cases  of  murder,  are  established, 
and  convictions  and  *  executions  thereupon  frequently 
take  place  for  guilt  most  convincingly  and  conclusively 
proved,  upon  presumptive  evidence  only  of  the  guilt  of 
the  party  accused;  and  the  well-beiu^  and  security  of 
society  much  depend  upon  the  receiving  and  giving  due 
eflfect  to  ^uch  proo&*  The  presumptions  arising  from 
these  proofs  should,  no  doubt,  and  most  especially  in 
crimes  of  great  magnitude^  be  duly  and  carefully 
weighed.  They  stt^id  only  as  proo6  of  the  &cts  pre- 
sumed till  the  contrary  be  proved,  and  those  presump- 
tions are  either  weaker  or  stronger  according  as  the 
party  has,  or  is  reasonably  to  be  supposed  to  have  it  in  his 
power  to  produce  other  evidence  to  rebut  or  to  weaken 
them,  in  case  the  fact  so  presumed  be  not  true;  and  ac- 
cording as  he  does  or  does  not  produce  such  contrary  evi- 
dence. It  is  established  as  a  general  rule  of  evidence^  that 
in  every  case  the  onus  probandi  lies  on  the  person  who 
wishes  to  support  his  case  by  a  particular  &ct,  which 
lies  more  peculiarly  within  his  own  knowledge,  or  of 
which  he  is  supposed  to  be  cognizant.  This,  indeed,  is 
not  allowed  to  supply  the  want  of  necessary  proof,  whe- 
ther direct  or  presumptive,  against  a  defendant  of  the 
crime  with  which  he  is  charged;  but  when  such  proof  has 
been  given,  it  is  a  rule  to  be  applied  in  considering  the 
weight  of  the  evidence  against  him,  whether  direct  or 
presumptive,  when  it  is  unopposed,  unrebutted,  or  not 
weakened  by  contrary  evidence,  which  it  would  be  in 
the  defendant's  power  to  produce,  if  the  fact  directly  or 
presumptively  proved  were  not  true.  Bearing  these  con« 

9ider(itiot)« 
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siderations  in  remembrance,  there  was,   I  think,  evi-        1820. 
dence  sufficient  to  be  left  to  the  jury  from  which  they      _^  „ 
might*  reasonably  presume  a  publication  by  the  de-        agamtt 
fendant  in  Leicestershire.     In  the  case  of  Sir  Manasseh 
Lopez^  for  bribing  a  voter  of  a  borough  in  Cornwall  f    - 
eyidence  was  given  that  when  he  was  at4iis  seat  in  De^ 
vcnshire  he  said,  *^  such  a  one^"  (the  person  whom  he 
was  charged  to  have  bribed,  and  whom  he  was  proved        '  ^ 
to  have  bribed,  though  it  did  not  appear  whether  tlie 
bribery  was  committed  in  the  county  of  Dewfh)  "  has 
been  with  me.'*     It  was  objected  at  the  trial,  that  there 
was  not  evidence  sufficient  to  shew  that  the  offence  was 
committed  in  Devonshire,     Upon  that  occasion  I  left  it 
to  the  jury  to  consider  whether  his  being  there  at  the 
time,  and  that  being  the  county  in  which  the  voter  was 
to  vote,  were  not  sufficient ;  and  upon  that  evidence  the 
jury  presumed  the  o£fence  to  have  been  committed  in 
Devonshire;  it  .being  in  the  defendant's  power,  by  means 
of  the  voter,  who  was,  however,  not  called  by  him,  to 
have  shewn  that  the  crime  was  comn^itted  out  of  De^ 
vonshirej   if  the  fact  had  been  so.     I  mentioned  this 
circumstance  to  the  Court  afterwards,   in  order  that 
it  mig^t  be  ascertained  whether  he  was  rightly  con- 
victed or  not,  and  the  C!ourt  thought  it  was  prima  fiu:ie 
evidence,  and  he  deceived  judgment. 

The  presumptions,  in  the  present  case,  are  stronger, 
and  arise^  as  well  ft'om  the  contents  of  the  libel,  and  the 
extrinsic  fiicts  proved,  as  from  the  want  of  contrary  evi- 
dence within  the  knowledge  and  power  of  the  defendant, 
as  to  facts  peculiarly  within  his  own  knowledge^  and  of 
which  he  must  be  supposed  to  be  cognizant,  in  order  to 
rebut  or  weaken  those  presumptions  against  him.  The 
contents  of  the  libel  shew,  that  it  was  written  in  hast^ 

and 
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1820.  and  in  Lekestershirif  for  the  purpose  of  being  speedily 
^.^  acted  upon  by  public  meetings  elsewhere;  from  which  it 
agamM  is  treasonably  to  be  presumed  to  have  been»  as  soon  is 
efiectually  it  might  be,  sent  off  for  its  destination,  as  it 
must  have  been  delivered  by  Mr.  Bidcersteth  to  Mr, 
Bfw)kes^  in  Middlese^^  on  the  fi4th  August^  or  otherwise 
it  could  not  have  been  published  in  the  British  Press  on 
the  25th.  The  writer  was  living  in  Leicestershire^  and  was 
proved  to  be  there  on  the  S2d  and  the  day  following^ 
within  which  period  of  time  it  was,  probably,  sent  &w^y  \ 
and  it  is  but  a  reasonable  presumption,  that  it  wtis  sent 
away  by  him  from  the  place  where  he  was  then  living  ( 
at  least  it  is  soi  in  default  of  proof,  on  his  part,  of  hi« 
being  out  of  tihe  county,  or  of  ftny  other  evidence  to 
rebut  that  presumption.  The  evidence  for  the  crowti 
established  both  the  time  and  person  to  whom  the  pro« 
secutor  had  traced  the  libel.  How  k  oame  to  Mr. 
Brookes  tuuMaled,  and  whether  it  was  originally  sealed  or 
not,  were  matters  peculiiirly  in  the  knowledge  of  the 
^  defendant^  and  not  of  the  proseeuton  He  knew  how  and 
^  in  what  sta«%  whether  open  or  sealed,  and  when  ue  had 
sent  or  delivered  it  to  Mr.  Bickersteih^  abd  might  havi$ 
proved  it,  ix  at  least  he  might  haive  shewn,  by  Mr% 
Bictersteth^  in  what  state  it  was  when  he  received  iti  Of 
these  &cts  the  prosecutor  could  not  be  ^supposed  to  be 
cogmzant ;  nor  can  it  be  siq^posed,  if  the  letter  had  not 
been  parted  with  by  tlie  defendant  in  Leioester^ire^  and 
even  in  an  uisealed  states  (for  it  does  not  appear,  that 
is^  there  is  no  proof,  that  it  ^-ent  by  the  poi^;  and  if 
it  did,  it  would  no  doubt  go  sealed,)  that  Mr.  JSfcAr- 
ersteth  Would  not  have  been  called  by  the  defendant  to 
prove  the  state  in  which  it  wa^  recaved  by  him.  In 
deftttlt  of  aU  proof,  under  such  circumstances,  to  weakei 

or 
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or   Hebtit  these  presumptions,  I  think  the  jury  were       IBHOl 
warranted  in  concluding  and  finding  that  it  was  parted 

Tim  Kiwh 

with  by  the  defendant  in  Lekesterskire^  and  that  it  was 
then  in  the  same  state  in  which  it  was  delivered  to  Mn 
Srockes,  Uiere  being  no  proof,  either  direct  or  presuttip^ 
tiye^  of  its  ever  having  been  in  any  other  statei  Indeed^ 
my  belief^  finom  the  evidence,  would  be,  that  it  was  not 
sent  by  the  post  to  Mr.  Bkkerstethi  and  that  he  was  not 
in  London  when  he  received  it,  but  that  probably^  it 
was  ddivered  to  him  by  the  defendant  in  Leicester- 
shire ;  for  I  cannot  suggest  to  myself  any  reason  for  his 
sending  the  libd,  either  by  the  post  or  otherwise,  tt> 
Mr.  Bideerstelh^  merely  to  give  him  the  trouble  of 
parsing  it  to  Mr.  Brookes  in  the  Strand^  instead  of  sending 
it  at  t>tfce  to  Mr.  Brookes  himsdf. 

But  whether  it  was  sent  away  or  parted  witii  by  the 
defehdant  in  Ldcesterskirey  open  or  sealed^  makes,  in  my 
opinion,  no  difference  with  respect  to  the  question, 
wlrethier  it  Wss,  in  point  of  kw,  published  by  him  in  tiuit 
county  or  hot,  so  far  as  to  give  the  Jury  of  that  county 
jarisdictioh  over  that  &ct.  In  5  Gx  Bep.  \2B.  &,  it  ii 
hiid  down,  that  a  scandalctls  iibel  may  be  publish^ 
ttiadftione^  ixihen  the  libel,  or  any  copy  of  it,  is  ielioertd 
over  t6  scandalize  the  pally.  So  that  the  mere  delivering 
over  dr  pacing  with  the  Kbel  with  that  intent^  is  deemed 
a  publishing.  It  is  an  utitmng  of  the  libd,  and  (hat  I 
take  to  be  the  sense  in  Which  the  word  jmblisking  h 
used  in  law.  Though  In  common  parlance  that  word 
may  be  confmed  in  its  meaning  to  making  the  contents 
known  to  th%  public,  yet  its  meaning  is  not  so  limited 
in  law.  .  The  making  of  it  known  to  an  individual  only 
is,  indisputably,  in  law,  a  ptfclishing.  Lord  C.  J.  De 
Graff  in  Baldwin  v.  Mphinstorij  2  Black.  Bep.  1037*, 
states,  that  a  written  libel  may  be  published  in  a  letter 

to 
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1820.  to  a  third  person^  and  states  two  instances  irom  RastaTs 
—— ""  entries  (a)  of  charges  of  constructive  publications^  by  de- 
agakut  livermg  letters  to  A.  and  JB.,  and  by  fixing  them  on  the 
door  of  St*  PauTs  Church.  The  mere  delivery  or  fixing 
them,  with  the  intent  to  scandalize^  is  itself  considered 
to  be  a  publishing;  and  in  prosecutions  for  libels,  it  is 
never  made  a  matter  of  enquiry,  whether  either  the 
witness,  who  purchased  the  libel  at  a  defendant's  shop, 
or  any  other  person,  read  it  in  the  county  where  it  was 
bought,  or  even  at  all,  in  order  to  prove  the  publication 
of  it  complete  in  that  county.  In  such  cases  the  fact 
of  delivering  it  to  the  purchaser  is  alone  relied  upon 
as  proof  of  the  publication  in  the  county,  without  any 
proof  of  its  being  read  there  or  elsewhere.  In  the  pro- 
secutions for  libels  in  London,  when  proof  was  given  of 
their  being  purchased  at  Carlile's  shop,  in  Fleet-sireet^ 
no  enquiry,  I  believe,  ever  followed,  whether  the  pur- 
chaser had  read  them  within  the  city  of  London  or  not; 
though  there  is  all  probability  he  took  them  out  of  the 
city  of  London  and  delivered  them  unread  to  the  solicitor 
of  the  Treasury,  or  some  one  else  in  Lincdn*s  Jnn. 
The  mere  parting  with  a  lib^l  with  such  an  intent,  by 
which  a  defendant  loses  his  power  of  control  over  it^ 
is  an  uttering ;  and  when  the  contents  of  it  have  thereby 
become  known,  if  not  before,  it  has  become^  I  think,  so 
far  a. criminal  act,  in  the  county  where  it  is  parted  with, 
as  to  give  the  jury  there  a  jurisdiction  to  try  the  crime  of 
publishing  it.  As  far  as  depends  on  the  defendant,  his 
crime  is  there  complete;  and  the  act  of  another  person,  in 
reading  the  composition  elsewhere,  does  not  alter  his  cri- 
minality, or  the  nature  of  his  act,  in  the  county  where  he 
parted  with  it  with  the  criminal  intent.     In  the  cases  of 

(a)  Action  on  ctue,  13.  a. 
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wills  and  awards,  they  are  constantly  made  and  published,        1820.' 
without  the  contents  being  made  known,  even  to  the      j^^^  ^ 
witnesses  in  whose  presence  they  are  published.     So       ogamtt 
that  the  making  known  the  contents  is  not,  in  some 
cases  at  least,  ex  vi  termini  essential  to  the  constitution 
of  an  act  of  publishing. 

With  respect  to  the  objection  of  the  learned  Judge's 
refusing  to  receive  evidence  of  the  truth  of  the  &cts 
alleged,  or  rather  assumed  in  the  libel,  there  is,  I  think, 
not  the  least  doubt  upon  the  point.  Although  the  objec- 
tion was  made,  it  v;as  not  even  attempted  to  be  supported 
by  argument  at  the  trial.  Whatever  might  be  the  result 
of  a  due  enquiry  into  those  fiictselse  where^  it  is  dear  that 
that  was  not  the  proper  place  or  occasion  for  enquiring 
into  them,  nor  would  the  writing  be  otherwise  than,  in 
law,  a  libel.  It  assumes,  as  true,  a  statement  most  highly 
calumnious  on  individuals,  and  on  the  government, 
merely  from  a  statement  in  a  public  newspaper,  and 
without  the  knowledge,  whether  it  were  true  or  not,  to 
any  or  to  what  extent,  and  indulges  in  the  highest  strain 
f^  invective,  for  the  purpose  of  inflaming  the  public 
and  raising  in  their  minds  the  greatest  discontent,  dis- 
affection, and  alarm.  That  is,  in  itself,  a  seditious  libel, 
and  the  question  for  the  jury  was,  whether  what  the 
defendant  had  written  and  published,  with  the  intent 
stated  in  the  information,  was  a  libel  or  not,  and  not  to 
what  extent  it  was  so ;  even  supposing  that  the  result  ^ 
of  that  enquiry  would  have  been  any  palliation  of  the 
libel.  With  respect  to  the  objections  taken  to  the 
leanied  Judge's  having  given  his  opinion  and  directions 
to  the  jury,  upon  the  question,  whether  the  writing  was 
a  libel  or  not,  it  seems  to  me  that  he  left  it  to  them  to 
consider,  whether  they  would  adopt  his  opinion  ia  that 

Vol.  IV.  L   .  respect^ 
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li20.       raipedty  or  not;  and  he  ia  expressly  directed,  by  the 


IhaKnia 


Statute  of  the  39d  of  the  late  king,  according  to  his  dis- 
cretion^  to  give  his  opinion  and  directions  to  the  jury  on 
the  matter  in  issuer  in  like  manner  as  in  other  criminal 
cases*  And  with  respect  to  the  objections  to  his  sum- 
ming up,  I  do  not,  upon  an  attentive  consideratioa  of 
i^  find  any  reason  to  disagree  with  his  observations  in 
that  respect*  For  these  reasons,  I  think  the  rule  for  a 
Qfw  trial  ought  to  be  discharged. 

Batuy  J.  In  several  of  the  points  discutfed  in  the 
OQurse  of  the  argument,  I  agree  with  the  rest  of  the 
foort,  I  have  not  the  lea3t  doubt  that  the  evidence 
relative  to  the  truth  of  the  transactions^  stated  in  the 
libel  to  have  taken  place  at  iUaitcAes^er,  wa4  properly 
rgected.  I  take  it  to  be' dear  Uw,  that  if  a  libel  con* 
tain  matters  imputing  to  another  a  crime  capable  of 
being.  tried»  you  are  not  at  liberly  at  the  tim^  ef  the 
trial  of  the  Kbd,  to  give  evidence  of  the  truth  of  those 
imputations.  And  this  is  founded  on  a  wisc^  whole- 
some^ and  merciful  rule  of  law;  for  if  a  party  haa  oom-« 
mitted  auch  an  oficDoe  he  ought  to  be  brought  to  trial 
Surly,  and  without  any  prejudice  previously  raised  in  Uie 
minda  of  the  public  and  the  jury.  The  proper  course^ 
therefore^  ia  to  institute  direct  proceedings  against  him, 
wd  not  to  tcy  the  truth  of  his  guilt  or  innocence  behind 
hia  b»ok>  in  a  collateral  issue  to  which  he  i»  no  party* 
The  pvesent  libd  contains  imputationa  of  very  high 
ertmes^  capable  of  being  tried.  It  contain*  a  statement 
that  certain  persons  at  M/amchesUr  had  been  guilty  of 
murder,  and  the  truth,  therefore^  of  the  Ubd  eould  not 
be  tried  without  inquiring  whether  at  MancMUer  cer» 
tMO  pew>na  had  or  had  not  committed  murder.  It 
ifqpwM^  tfaerdbze^  to  inc^  that  evidence  qioa  ibit  point 

was 
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not  admissible ;  and  that  the  case  of  Be»  v,  Horhe  is  |6fiO. 
distinguisbable,  on  the  ground  that  there  vas  not  in  thak  nT^^ 
Gase  an  imputadon  of  any  crime  capable  of  being  4xied.  Bwrn. 
In  some  cases,  indeed,  it  10  possible  that  the  ialsdiood  may 
be  of  the  very  essenceof  the  lib^  As  for  instance!  piq9-* 
pose  a  paper  wer^i  to  state  that  A,  was  on  a  gim  day 
tried  at  a  given  place  and  convicted  of  peijnry;  if  that  be 
tm^  it  may  be  no  libel,  bnt  if  false,  it  is  from  beginning 
tQ  end  calnmnioiis,  and  VMif^  i)o  donbt,  be  tb^sn^aet  of  a 
criminal  proaeoution.  Possibly,  thenslSmh  in  siU^  1^ 
cas^  evidence  of  the  truth  of  sudi  a  st^liement  by  the 
production  of  the  record*  mf^t  a^brd  an  answer  to  a 
prosecntJvm  &r  libe},  I  aJso  ^ptir^ly  agree  that  ihfi 
hmmfd  jodge  did  right  in  jntin^^ting  to  ihe  jury  bis 
ppifMan  OP  Ib^  qne^tipn,  w^etbfsr  this  was  w  was*  not 
ft  libdt  «pm1  in  tiling  tbim  tM  they  were  tp  take  tbo 
Viw  koim  bWt  unleis  jthqr  were  satisfied  his  was  wrong. 
The  old  mifi  of  law  is,  ad  qusestioQem  juris  teBpoodmi 
jlidlf oe%  ad  qnmiiQffmf^  %ti  respondent  jnratores ;  and  I 
tfik^  it  tp  be  the  bou9den  duty  of  the  judge  to  lay  doum 
ibfi  jbw  ##  it  ptri]^  hi/n*  9fid  ^at  of  the  jury  to  accede 
l»  it»  m^fisp  tJify  l#ye  sippfnripr  knowledge  09  tke  sub- 
^;  apd  tfie  dmptJop  in  ttiis  c^se  did  not  take  away 
SFgm  A«  jwfy  the  power  of  «ctjng  ^  tiWr  own  judg- 
watt^  19e|id<esi  if  tj^  JMdg^  bp  mistaken  in  his  view 
9f  tbiB  towy  his  inistaka  i^ay  If^  set  r jght  by  a  motion 
^  a  pgw  fi^l ;  bttt  if  Ae  ji^ry  are  wxong  in  their  view 
of  k,  it  IS  9pt  ao  epsy  to  ratify  their  mistake.  Upon 
oU  th^fie  fi/^^iiiA  poiojts  I  agr^  with  the  rest  of  the 
«pwrt 

]$Dt  tl^  diffimlly  which  has  pressed  on  my  mind,  and 
which,  from  the  beginning  of  this  argument  to  the  oon« 
dm^  I  h^ve  i)ot  been  i^bJle  to  overcome^  arises  from 
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1620*  the  direction  of  the  learned  judge  to  the  jury,  as  to  the 
•""       publication  in  the  county  of  Leicester.    This  is,  un- 

cgiinst  doubtedly,  a  technical  objection,  and  does  not  interfere 
with  the  merits  of  the  case.  But  whether  technical  or 
not»  it  seems  to  me  to  be  a  valid  objection ;  and  I  should 
desert  my  duty  if  I  did  not,  by  avowing  my  opinion,  give 
to  the  defendant  the  full  benefit  which  may  arise  from  it, 
whatever  that  opinion  may  be.  The  facts  proved  at  the 
trial  were  in  substance  these :  the  libel  was  written  at  Kirlnf 
Parky  in  Leicestershire;  as  appeared  from  the  date,  which 
is  Kirbjf  Pari^  the  22d  August^  and  from  the  circum- 
stance of  the  defendant  being  seen  on  that  and  the  sub- 
sequent day,  riding  near  his  residence  in  that  county. 
By  a  subsequent  letter  to  Lord  Sidmoidhj  the  defendant 
avowed  himself  the  author,  and  that  he  had  transmitted 
the  paper  to  London.  It  appeared  also,  that  on  the  24th 
of  August  Mr.  Brookes  received  it  in  London  from  Mr. 
Bickersteihy  and  that  he  received  at  the  same  time  an 
envelope^  in  which  the  libel  was  contained,  and  in  which 
was  a  direction  from  the  defendant  to  Mr.  Bickersteth^ 
to  pass  the  enclosure  to  Mr.  Brookes.  It  did  not  ap- 
pear whether  the  envelope  had  been  sealed,  and  there 
was  no  evidence  of  the  manner  in  which  it  had  reached 
Mn  Bickerstethy  whether  by  a  personal  delivery  or  other- 
wise ;  he  himself  was  not  called  as  a  witness,  nor  was 
there  any  evidence  to  shew  that  he  was  resident  or  had 
been  in  Leicestershire  about  that  time.  An  objection 
was  taken  at  the  trial,  that  there  was  no  evidence  of  any 
publication  in  Leicestershire^  which,  after  argument,  the 
learned  judge  overruled,  and  when  he  summed  up  to 
tl^e  jury,  he  intimated  to  them,  that  they  might  presume 
that  the  enclosed  paper  was  delivered  open  to  Mr.  Bicker^ 
steth^  in  the  county  of  Leicester.    Now,  my  objection  to 

that 
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that  direction  ii  thi%  that  the  judge  left  it  to  the  jury  1820. 
without  sufficient  premises  to  warrant  them  in  pre- 
suming an  open  delivery  to  Mr.  Bickersteth ;  and  that  it 
proposed  to  their  consideration  no  other  species  of  deli* 
very  by  the  defendant.  As  far  as  I  can  judge,  the  evidence 
given  furnished  to  them  no  ground  for  such  a  pre- 
sumption. No  one  can  doubt  that  presumptions  may 
be  made  in  criminal .  as  well  as  in  civil  cases.  It  is 
constantly  the  practice  to  act  upon  them,  and  I  apprehend 
that  more  than  one  half  of  the  persons  convicted  of 
crimes,  are  convicted  on  presumptive  e^dendb.  K  a 
theft  has  been  committed,  and  shortly  afterwards,  the 
property  is  found  in  the  possession  of  a  person  who  can 
give  no  account  of  it,  it  is  presumed  that  he  is  the  thie^ 
and  so^  in  other  criminal  cases ;  but  the  question  always 
isy  whether  there  are  sufficient  premises  to  warrant  the 
presumption,  and  those  premises  seem  to  me^  in  this 
case,  to  be  wanting.  In  order  to  warrant  a  presumption 
a  prima  fiicie  case  must,  at  least,  be  made  out.  Now 
was  such  a  prima  &cie  case  made  out  here  ?  The  pro^ 
position  to  be  established  consists  of  two  parts :  firsts 
that  a  paper,  written  in  Leicestershire  tod  afterwards 
found  in  landofn^  in  the  hands  of  Mr.  Bickersteth^  was 
delivered  personally  to  him  in  t/eicestershire ;  and|  se« 
oondly,  that  it  was  delivered  to  him  open.  It  \a  incum- 
bent on  the  prosecutor  to  make  out  a  prima  fiude  case 
upon  the  affirmative  of  each  of  those  points.  Now,  does 
be  advance  any  evidence  as  to  either  ?  Does  it  follow, 
that  because  Mr.  Bickersteth  has  it  in  London^  that  be 
received  it  personally  in  Leicestershire  ?  Does  it  follow, 
because  he  has  it  open  in  London^  that  it  was  not  sent 
to  him  in  a  parcel  or  in  a  sealed  letter  ?  Suppose  this 
to  be  the  only  proposition  to  be  established,  and  that 
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1620*       die  proseetttor  bad  goipe  with  this  evidence  before  k 
^  graod  jury,  dould  the  grand  jury  finve  found  the  bill  ? 

I  apprehend  they  would  hare  expected  some  addt 
tional  bets  to  be  produced^  and  that  unless  Mr«  Bielxt- 
ttdh  had  been  called  as  a  witness  on  the  part  of  the 
crown^  they  would  net  have  found  a  bill  on  the  pub- 
lication in  Leicestershire ;  they  might  have  said,  **  Here 
is  clearly  a  publication  in  Middkse^s  f^  which  a  bill  will 
no  doabt  be  found  by  the  grand  jury  of  that  county ;  but 
it  is  akdgether  doubtful  whether  any  publication  took 
placfe  'uy  LeicesUrMre  or  not''  Ntifw^  if  a  grand  jury 
coidd  liot  find  a^bill  upoti  such  evidence,  cut  the  p#lit 
jury  b^  asked  to  eonvict  upon  it?  Again^  suppose  a 
feigned  issue  upon  these  two  questions  i  could  the 
plaintiff  ask  for  a  verdict  upon  such  evidence  as  thb  ? 
Upon  whom  does  the  onus  proband!  lie  ?  .  Is  the 
pLdntiff  to  say  to  the  juryi  *<  if  the  defondant  does  not 
give  you  any  evidence  you  are  to  pr^ume  that  this 
paper  was  delivered  to  Mr.  Bidkerdeth  and  open  7* 
I  apprehendi  that  if  he  did  say  so^  it  would  be  impo^ 
sible  for  the  jury  to  come  to  sueh  a  conelusiom  I 
tiy  this  ease  by  these  testsy  beeiluse»  althou^  this  is  4 
criminal  informatidii  filed  by  the  Attom^-Oetieralt  yet 
he  will  not  file  an  information  in  any  particular  county^ 
unless  he  is  convinced  that  there  is  such  evidencSe  as 
ought  to  satisfy  a  grand  jury ;  and  he  nev^  Would,  I 
apprehend,  have  Sled  this  informati<»i»  unless  he  had 
thought  that  there  was  a  prima  fiide  ease  of  pub- 
lication in  Leicestershire.  I  aggree^  that  where  a  matter 
is  peculiarly  within  the  knowledge  of  one  party, 
the  onus  proband!  may  be  shifted,  and  his  neglect  to 
give  the  evidence  may  fiimish  ground  for  a  presump- 
tion against  hinu    But  here  the  matter  does  not  lie 
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pcedluudy  within  the  knojfrtedge  of  tht  defendAnt  Mr«       IfSOi 
BMerttetk  knew  as  well  m  the  defendant  the  circum^     S^Z^^ 
stanoep  of  the  oaeei  and  the  base  on  the  part  of  the  pro*      j*!**^ 
aeoiition  shews  it4    Then  the  question  is^  whether  it  wte 
sufficient  to  leave  the  ease  without  ealling  him  as  a 
witness*  Is  the  proseeutor  to  say  ^^  Here  is  a  person  who 
can  teli  you  to  an  absolute  certaibtjr  the  fact  as  to  the 
deliyery}  but  I  will  not  call  him,  and  yet  I  will  d^nre 
you  to  presume  n  personal  and  open  delivery  to  him* 
I  Ufk  you  to  act  upon  presumption  which  may  mislead^ 
when  the  power  of  sa{q>lying  you  with  certainty  is  within 
my  reach."    If,  indeed,  there  was  any  eviaenoe  to  go  to 
the  jury^  they  had  a  right  to  come  to  a  conolusicm.     But 
my  opinion  is,  that  there  was  no  evidence,,  and  that  it 
ought  not  to  have  been  submitted  to  their  consideraden, 
at  alL    My  learned  brother  told  the  juiy  most  prqperly,. 
that  if  he  were  wrong  in  his  view  of  the  ca^e^  the  defend- 
ant would  have  the  benefit  of  having  his  mistake  corrected* 
And  it  does  seem  to  me  upon  a  careful  review  of  the  case^ 
that  there  was  a  mistake  in  considering  that  in  the 
absence  of  Mr.  BkkenLetJh  there  was  any  evidedbe  to 
go  to  the  jury*     If^  in  the  course  of  the  cause,  it  hod 
appeared  that  Mr.  Bickersteth  had  been  in  Lricestenhiref 
or  that  the  defendant  or  any  of  his  agents  had  been 
.  instrumental  in  concealing  from  the  prosecution  the 
mode  in  which  the  paper  had  come  to  the  hands  of  Mr. 
Brookes^  it  might,  perhaps,  have  varied  the  case^  and 
given  some  ground  for  such  a  presumption*    But  there 
is  no  such  proof,  nor  even  that  any  application  to  that 
effect  was  ever  made  to  Mr*  Brookes;  it  is  not  even 
shewn  that  Mr.  Bickerdeth  was  not  present  in  court 
at  the  time  of  the  trial,  and  capable  of  being  examined 
as  a  witness.    In  the  absence  of  all  this  proof,  it  seems 
to  me  that  there  was  no  ground  on  which  the  jury  could 
L  4  '  put 
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ltt20.       put  the  presumption  dther  the  one  way  or  the  other. 
If  .this  case  had  gone  before  a  grand  jury,  Mr.  Brookes 

against  might  have  been  compelled  to  say  from  whom  he  re*, 
oeived  the  paper,  and  the  link  of  the  chain  which  seems 
at  present  wanting,  might  have  been  easily  filled  up. 
But  it  seems  to  me  that  as  the  case  at  present  stands,  the 
jury  were  desired  to  make  a  presumption  without  hav- 
ing sufficient  premises,  and  that  if  they  did  draw  that 
presumption  they  acted  not  upon  justifiable  inference^  but . 
upon  unwarrantable  conjecture.  Upon  these  grounds 
the  difficulty  which  I  have  entertained  in  this  case  is 
principally  fi>unded. 

But  it  is  said,  that  even  if  the  verdict  cannot  be 
supported  on  this  ground,  yet  there  is  evidence  firom 
which  a  jUry  might  have  presumed,  and  must  have 
presumed,  that  this  libel  was  delivered  for  the  purpose  of 
publication,  either  to  a  servant,  or  at  the  post  office,  in 
the  county  of  Leicester,  If  the  jury  must  have  presumed 
ihatf  1  should  pause  before  I  said  there  ought  to  be  a 
new  trial.  If  it  stands  only  that  they  might  have  done 
so,  then  it  is  for  them  to  draw  the  conclusion.  If  the 
case  has  been  put  to  them  on  a  ground  which  cannot  be 
supported,  we  must  use  great  caution  in  proceeding  upon 
the  ide^  that  there  was  another  ground  on  which  they 
'might  have  acted.  The  jury  ought  never  to  invade  the 
province  of  the  judge  as  to  iquestions  of  law,  but  it 
is  for  them  alone  to  come  to  a  conclusion  on  questions 
of  fact  If  the  court  draw  the  conclusion,  they  invade  the 
province  of  the  jury.  Upon  this  evidence^  I  cannot  tell 
where  Sir  Fraficis  Burdett  parted  with  the  letter,  what 
distance  his  residence  is  fix>m  the  post  office,  into  what 
post  office  it  was  put,  and  whether  he  carried  it  himself 
or  sent  it  by  a  servant.  These  are  points  on  which  I 
have  np  mefuis  of  forming  a  ^ad^eat    It  therefore 
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ceems  to  me  that  there  is  no  fiiundation  on  which  with*       18S0* 
CMit  infringing  on  the  rights  and  privil^es  of  the  jury,      _ 
we  could  come  to  the  conclusion,   that  although  the       fl^mur 
paper  was  delivered  to  Mr.  Brooka  in  London^  it  must 
have  been  parted  with  by  Sir  JFVianosBttre&f/ in  Z€&0i<^  ^^ 

sftfir^.  That  question  has  not  been  put  to  .the  jury,  and 
till  that  has  taken  plaoe^  it  is  not  for  me  to  put  such 
a  oonstruction  upon  the  fects.  But  suppose  that  it  was 
dehvered  by  Sir  Francis  Burdett  in  Leicesiershire  g  then 
the  question  arises,  in  what  state  was  it  delivered  ?  Was 
it  open  or  sealed?  If  sealed,  does  a  dose  delivery 
amount  in  law  to  a  publication  7  That  turns  on  the 
meaning  of  the  word  publicaticm ;  I  do  not  mean  to  give 
an  opinion  whether  a  close  delivery  is  or  is  not  a  pub- 
lication, but  I  think,  that  if  a  judge  tells  a  jury  that  a 
close  delivery,  a  mere  tradition  in  a  sealed  state  (with^ 
out  an  opportunity  of  seeing  the  contents)  is  a  publication, 
a  defendant  should  have  the  right  to  daim  a  special  ver- 
dict on  that  point,  in  order  that  he  may  have  the  opinion 
of  a  court  of  error  on  the  subject  The  word  ^  pub- 
lished,'' is  equivocal,  and  may  admit  of  different  mean- 
ings according  to  the  subject-matter  to  which  it '  is 
applied.  In  the  case  of  libel,  which  is  criminal  only 
in  respect  of  its  contents,  it  may  mean  only  a  commu- 
nication to  otherli,  or  an  affording  an  opportunity  to 
others  of  sedng  the  contents.  There  does  not  appear 
to  me  to  be  any  authority  so  direct  on  this  point  as  to 
take  from  the  defendant  the  right  to  have  a  writ  of 
errOT  in  order  to  canvass  this  question.  Of  the  autho- 
rity of  Lord  EUenboraughj  nobody  thinks  higher  than  I 
do.  He  was  a  man  of  a  most  powerful  and  vigorous 
mind ;  but  I  may  say,  that  even  his  opiniobs  at  nisi  prius 
were  not  alwajrs  right;  and  I  will  add  of  him,  that  I 
lie?er  met  with  n  mm  whp  wns  more  ready  in  the  hM 
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]8f0.  pnrt  of  his  life  to  reedde  frum  hit  own  opiiiion  to 
delivered,  and  td  jdeld  to  thai  of  others.  The  case  of 
the  £m)§f  ti  WaUon  did  not  give  him  such^  an  oppor- 
tuuity*  The  eYiddnoe  wan  of  the  post  mark  titJdingtmi^ 
to  shew  a  pablioation  in  Middktemi  the  csase  subee^mtly 
fiokdy  and  the  point  w&s  not  aftetwards  efttisidared* 
The  ease  of  the  King  v.  WUUamii  was  for  sendifag  a 
challtDge^  and  though  the  word  publieatioii  was  usedf 
jret  the  act  eharged  was  an  act  of  sending^  imd  tio  doubt 
the  patting  a  letter  into  the  post  was  proof  of  tfai^t 
fiMli  Therd  was  another  ease  ^f  JbbMjTv.  Marhkami 
cited  in  argmnent,  whieh»  hoWftveri  seems  to  me  to  be 
Btf  authmity  on  thift  point*  beeanse  there  the  sending  the 
letter  from  HvHk  was  cklu'ly  part  of  the  cinseof  tetion^ 
and  material  etidenee  in  the  dasei  Anotheir  ease  to 
wUeh  I  adverted  in  the  course  of  the  argument  is  that 
of  the  Kingy^  OaHikMs  th^re  the  prisoner  was  indicted 
for  uttering  forged  stamp!  in  MMkku^  ^  crinle  which 
haa  been  Ooosidered  as  amdogous  to  the  presimt  caat* 
He  lived  in  Middlesex  and  sent  the  fiM-ged  stanps  bj 
his  servant  in  a  parcel  to  jMnim^  that  they  mlg^t  be 
forwarded  from  thenoe  by  a  carrier  to  BoM )  the  judges 
cOMidered  the  questioOf  bnd  deven  were  of  c^inidn  that 
he  was  guilty  of  uttering  in  MUdlHat^  but  five  otherif 
whose  names,  were  entitled  to  great  respect^  very  con* 
siderable  lawyers,  were'  of  a  contrary  opinion*  The 
residt  waS|  as  miight  be  expected,  that  no  proceedings 
were  taken  on  the  verdict  \  but  he  was  afterwards  pro« 
secuted  for  another  offienoe  in  JLeiMbik  These  authorities 
seem  to  warrant  me  in  this  observation,  that  the  ciase  of 
delivering  a  letter  sealedi  is  not  so  clear  a  case  of  pub*- 
lication  as  to  exclude  a  defendant  from  the  right  to 
have  the  &ct  foopd  specially  \  aad  it  seems  to  m^  that 

by 
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by  the  course  tftkcn^  the  defiindant  hM  been  dejpnwei        IMO# 
of  this  opportunity,  for  the  question  of  a  delivery  sealed|. 
never  -was  presenteti  for  the  consideration  of  the  jary. 

Bat  it  has  fiirther  beeh  argued,  that  whether  diere 
was  a  pnWeation  ia  Lnentenhire  or  not^  still  this  ver- 
diet  oo|^t  10  stand,  for  that  the  oomposingi  writings  and 
poUiiliini^  GODktitute  one  entire  offenoe^  and  that  if 
part  thereof  be  in  one  county  and  part  in  another»  an 
indictmeftit  bAiy  be  sUpp^Mted  in  either  i  and  I  was  for  a 
considerable  tiine  of  that  tyinioni  and  had  at  one  period 
consented,  upon  that  ground,  to  refuse  the  rule.  Upon 
the  diseussioni  howevar^  which  has  since  taken  plao^ 
and  upon  further  consideration,  I  am  by  no  means  satis* 
fied  that  this  is  so  clear  a  point  as  to  warrant  us  in  con-, 
chiding  the  defendant  from  having  it  put  upon  the. 
reeotd*  I  consider  the  evidence  as  establishing  clearly 
that  the  defendant. composed  and  wrote  in  the  county  of 
Lficeder,  and  published  in  the  county  of  i£ddle$ex  $ 
and  I  think  it  impossible  to  deny  but  that  he  composedf 
wrotc^  and  published  with  the  intent  charged  in  the  in* 
ibrtnation*  And  even  -oam^  if  the  Attomey-Greneral 
would  consent  to  enter  the  verdict  specially  in  that  way^ 
I  should  be  against  the  rule  for  a  new  triaL  Upon  the 
best  consideration^  however^  which  I  can  give  to  the 
authorities^  I  am  of  opinion  that  the  whole  ofience^  the 
whole  corpus  delicti,  must  be  in  one  and  the  same 
county;  that  there  is  no  distinction  in  this  respect  be- 
tween felonies  and  misdemeanors  $  and  that,  though  the 
jury  mi^  enquire  into  collateral  foots,  or  foots  of  induce* 
ment  prior  to  the  crimen  or  foots  resulting  from  the  crimen 
in  another  county,  they  are  wholly  confined  to  the 
county  for  what  constitutes  the  offence  itself.  Hakf% 
Summanfy  p.  208.  says,  <<  Regularly  the  grand  jury  can 
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'ISSO.       enquire  of  nothing  but  what  arises  within  the  body  of 
^^y^^     the  county  for  which  they  are  returned;"  but  he  states 
as  an  exception,  **  for  a  nuisance  in  one  county  to  an- 
other, a  jury  of  the  county  where  the  nuisance  is  com- 
mitted may  indict  it"     Now  this  mode  of  putting  the 
case  of  nuisance  clearly  implies  that  the  rule  extended 
to  misdemeanors  as  well  as  felonies,  and  that  such  spe-. 
cial  case  of  misdemeanor  was  an  exception  to  it     And 
why  is  it  an  exception  ?    Because  the  whole  body  of  the 
oflfenoe  is  in  the  county  where  the  nuisance  is  commit- 
ted; thejury  there  find  in  their  own  county  a  wrong- 
ful act,  calculated  to  do  mischief;  and  all  they  enquire 
out  of  thdr  own  county  is  into  the  consequences  of  such 
wrongful  act    Lord  Hale  says  (a),  **  The  grand  jury 
are  sworn  ad  inquirendum  pro  corpore  comitatus ;  and, 
therefore^  regularly  they  cannot  enquire  of  a  &ct  done 
out  of  their  county,  for  which  they  are  sworn,  unless 
specially  enabled  by  act  of  parliament, .  but  only  in  some 
spedal  cases ;"  and  in  p.  164.  he  says,  **  \(  A»  by  reason 
of  the  tenure  of  lands  in  the  county  of  J3^  be  bound 
to  repair  a  bridge  in  the  county  of  C,'  he  may  be  in- 
dicted in  the  county  of  C"  Now  this,  again,  is  a  special 
exception  in  case  of  misdemeanor.     The  whole  corpus 
delicti  there  is  the  neglect  to  repair,  which  is  in  C, 
and  the  ground  of  his  obligation  is  only  evidence  to 
prove  his  guilt  in  C.    Lord  Hale  cites  5  H.  7.  3.,  and 
3  Ed.  3.  Assise  440.,  in  support  of  this  position.     In 
2  Httaok.  c.  25.  ^.  34.  it  is  stated  thus :  *<  It  seems  to  be 
generally  agreed  at  this  day,  that  by  the  common  law 
no  grand  jurors  can  indict  any  offence  whatsoever, 
which  does  not  arise  within  the  limits  of  the  precinct 
for  which  they  are  returned."    And  in  $.  37.  <*  And 

(a)  8  HiiU  P.  c*  leSt 

it 


BoJUMRt 


IK  THii  FiBST  YjBAR  Of  GEORGE  IV.  15r 

it  seems,  by  the  common  law,  if  a  fiict  done  in  one        IA90.  % 
coanty  prove  a  nuisance  to  another,  it  may  be  indicted  ' 

in  either  coanty,"  still  putting  this  (though  a  case  of  ttgnnti 
misdemeanor)  as  a  case  of  special' exception;  for  which 
be  cites  Summ.  203.  i^ize  446.  and  19  Assize,  6.  Sir 
JK  BlaeistoMy  voL  4.  p.  302.  lays  it  down  thus :  <<  The 
grand  jury  are  sworn  to  enquire  only  for  the  body  of 
the  county,  pro  corpore  comitatus ;  and,  therefore,  they 
cannot  regularly  enquire  of  a&ct  done  out  of  the  county 
fi>r  which  they  are  sworn,  unless  particularly  enabled  by 
act  of  parliament."  And  in  page  305.  after  an  enumer- 
ation of  certain  exceptions,  he  says,  **  but  in  general^  all 
ofiences  must  be  indicted,  as  well  as  tried,  in  the  county 
where  the  fact  is  committed."  These  authorities  are  all 
general^  without  distinction  between  felonies  and  misde- 
meanors, and  seem  to  shew,  that  though  the  evidence 
need  not  be  confined  to  the  county,  the  offence  must.  We 
have  ah  instance  of  this  in  the  case  of  bigamy,  where  the 
first  marriage^  which  must  be  proved,  may  be  proved  to 
have  taken  place  either  in  or  out  of  the  county  where 
the  offence  is  tried.  But  what  is  the  whole  ofience? 
It  is  the  second  marriage,  and  the  second  marriage  only 
which  is  the' corpus  delicti,  and  that  must  be  proved 
within  the  county,  (unless  the  indictment  is  in  the  county 
where  the  prisoner  was  apprehended,  which  is  specially 
provided  for)  and  then  the  jury  have  jurisdiction  to  en- 
qoire  into  the  other  &cts  of  the  case^  Danbjf%  case^ 
2JR. S.  pL\0^  which  has  been  cited,  seems  to  me  to fisdl 
within  the  same  rule.  There  it  appeared  that  the 
original  writ  was  erased  in  London  by  MundreSf  but  the 
other  erasures  which  completed  the  oflfence,  were  done  in 
Middlesex^  by  Danby  and  three  others.  And  the  prison- 
ers, in  consequence  of  this,  were  not  tried  for  the  felony, 
but  were  afterwards  separately  convicted  ia  London  and 

HiBddletex 
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IttO.  Middlesex  of  the  misdemeanor.  Qut  there  eaoh  alter 
adon  was  a  complete  common  law  misdemeanor  \  each 
offender  was  indicted  in  the  coanty  in  whidi  the  whole 
of  his  misdemeanor  was  committed,  and  this  ease^  Aere- 
fore,  is  not  an  authority  to  shew  that  a  misdemeanor 
commenced  in  London  and  consummated  in  MUUUe$ex^ 
could  be  tried  in  eithen 

Upon  these  grounds^  I  think,  this,  at  least,  so  far  a 
questionable  point,  that  if  the  publication  in  LeieestersUre 
cannot  be  supported,  the  ground  which  I  have  last 
•oonsidtfcd  ia  not  sufficieot  to  support  the  verdict  in  its 
present  shape,  and  that  there  ought  to  be  a  new  trial, 
unless  Ae  Attorney-General  ccmsents  to  a  special  verdiet. 
The  only  remaining  question  is,  whether,  if  the  vetdlot 
be  narrowed  to  the  composing  and  writing,  and  the 
publishing  and  causing  to  be  published  be  n/^^atifed, 
compeaing  wd  writing  constitute  an  offence.  But  the 
case  seams  hardly  ripe  fiir  discussing  that  question*  If 
the  verdict  be  so  narrowed,  I  shall  readily  give  my 
opinion  upon  the  question;  but,  till  then,  it  is  turner 
ceasary.  Upon  the  whole,  therefore,  I  am  of  opi* 
pion  that  the  verdict,  as  at  present  found,  ought  not  to 
•land;  and  that,  if  it  is  not  confined  to  composing  and 
irriting  in  Lekeitershiref  and  publishing  ia  lU^ddkseMf 
there  ought  to  be  a  new  trial. 

Abbott  C  J.  I  am  of  opinion,  that  the  rule  for  a 
Hew  trial  in  this  cause  ought  to  be  discharged.  Tbecaae 
has  been  argued  at  very  great  length  on  the  part  of  the 
defendantt  and  many  topics  have  been  addressed  to  the 
CourtJ  some  of  a  general  nature^  and  others  more  p^<r 
cnlarly  applicable  to  the  case  itself.  It  has  been  con- 
tended, thai  the' whole  crime  of  libel  consists  ill  the 
kmblicatiiio  alon«b  ud  duit  dM  autbor»  or  writ^»  19  itt 

no 
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no  degree  crimiiial  if  his  composition  be  not  publiihed.       18S0« 

I  intimated  more  than  once^  in  the  progress  of  the  argu«*      T^TKnra 

iQ^it^  that  the  decision  of  this  point  was,  in  my  opiniont       jv^^ 

immaterial  to  the  present  case^  beoause  this  is  the  case 

of  a  libel  actuaUy  published  by  the  authority  and  pro* 

onrement  of  its  author.    J  shall,  ther^re,  abstain  from 

giving  any  decided  opinion  upon  this  point,  but  I  can* 

not  Ibrbearobservin^  that  many  of  the  passages  quoted 

in  support  of  the  proposition,  from  the  text  of  the  civil 

law  bwig  espressed  in  the  disjunctive,  appear  to  me  to 

b9  authoritiee  ratb»  against  than  in  fiivour  ol  the  point 

for  which  they  were  adduced*    The  composition  of  a 

treasonable  paper  intended  for  publication  has,  on  more 

than  one  occasion,  been  held  an  overt  act  of  high  tfea» 

sop,  although  the  actual  publioation  had  been  intar^ 

eept^d  or  prevented,  and  I  have  heard  nothing  upon  the 

present  occasion  to  copvinoe  my  mind  that  one  who 

composes  or  writes  -a  libel  with  intent  to  deftme,  may 

not,  under  any  circumstances,  be  punishedi  if  the  libel  be 

not  pablisbed.    In  any  case  in  which  this  questioo  may 

aris^  the  paiticular  circumstances  of  the  case  will  beeoma 

fit  matter  fpr  consideration  at  the  triaL 

The  QAse  of  The  King  v.  JSeoiv  came  befiure  the  Court 
^fter  verdict.  There  is  no  very  dear  and  satisfiustQiy 
r^iort  of  it,  and  I  will  only  say  of  it^  at  present,  that  I 
have  no  doubt  that  Lord  HoU  considered  the  criminal 
intention  charged  in  the  indictment  as  not  negatived  by 
the  verdiot,  a^d  understood  the  word  of%  to  be  confined 
to  the  acts  done,  It  is  tm«^  that  fai  cases  of  libda  pub* 
W^yon  has  been  generally  proved,  and  the  trial  has 
been  had  in  the  county  where  publication  took  plaoe. 
The  pUce  of  publicfition  is  rarely  a  matter  of  doubt,  the 
place  of  the  writing  or  cwipositign  is  often  unknown, 
and  as  most  of  the  cases  of  libel  have  been  cases  of  puL^ 

lication^ 
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1820«    '  licatioD,   Judges  and  other -personB,  speaking  of  the 
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crime  of  libel,  generally,  and  without  any  thing  requir- 
against  ing  a  distinction  between  the  writing  and  publishing, 
may  not  unreasonably  use  expressions  applicable  to 
published  slander. 

It  was  further  ccmtended,  that  the  word  publication 
denotes  an  actual  communication  of  the  contents  of  the 
writing  by  the  publisher  to  some  other  person,  and  we 
were  referred  to  dictionaries  for  the  sense  of  the  word 
publication.  But  in  the  law,*  as  indeed  in  other  sciences 
and  arts,  some  words  are  used  in  a  peculiar  sense,  differ- 
ing in  a  certain  d^ree  from  their  popular  .meaning. 
Thus,  in  the  language  of  the  law,  we  speak  of  the  pub« 
lication  of  a  will,  and  the  publication  of  an  award, 
without  meaning  to  denote  by  that  word  any  communi- 
cation of  the  contents  of  those  instruments,  and  meaning 
only  a  declaration  by  the  testator  or  arbitrator,  in  the 
presence  of  witnesses,  that  the  instrument  is  his  testa- 
ment or  award.  In  like  manner  the  publication  of  a 
libel  does  not,  in  my  opinion,  mean  an  actual  commu- 
nication of  the  contents  of  the  paper.  ^  Lord  Coke  says, 
a  libel  may  be  published  traditione,  by  delivery;  and 
this  is  adopted  by  Lord  Chief  Baron  Comyns  in  his 
Digest,  and  b  conformable  to  the  civil  law,  wherein 
we  find  the  word  edidit  used  as  applicable  to  this  sub- 
ject Actual  communication  of  the  omtents,  as  by  sing- 
ing  or  reading,  is  indeed  one  mode  of  publication ;  but 
it  is  not  the  only  mode,  nor  the  usual  mode ;  the  usual 
mode  is  by  delivery  of  the  paper,  either  by  way  of  sale 
or  otherwise ;  and  upon  proof  of  the  purchase  of  a 
newspaper  or  pamphlet  in  Fleet-^street^  no  one  ever 
thought  of  asking  whether  the  purchaser  or  other  per« 
son  read  the  paper  or  pamphlet  \a  London  or  else- 
where. 
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I  shall  now  proceed  to  advert  to  the  topics  more  par^  1820. 
ticularly  applicable  to  the  present  case.  In  the  fir^t  — — 
place  it  was  contended,  that  there  was  not,  in  this  cas^  ogaintt 
as  it  was  said  there  ought  to  have  been,  any  evidence  of 
publication  in  the  county  of  Leicester  s  and  the  manner 
in  which  this  point  was  put  to  the  jury,  by  my  learned 
Brother,  at  the  trial,  was  made  the  ground  of  much 
objection.  It  was  said,  that  the  jury  were  directed  to 
presume  a  publication  in  Leicestershire^  without  any 
sufficient  ground;  but,  upon  an  attentive  consideration, 
I  am  of  opinion,  that  all  that  was  done  upon  this  sulv- 
ject,  was  wdl  warranted  by  the  evidence  adduced  at  the 
trial  A  presumption  of  any  fiu;t  is,  pn^rly,  an  infer- 
ring of  that  &ct  from  other  facts  that  are  known ;  it  is 
an  act  of  reasoning ;  and  much  of  human  knowledge  on 
all' subjects  is  derived  from  this  source.  A  fact  must 
not  be  inferred  without  premises  that  will  warrant  the 
inference ;  but  if  no  &ct  could  thus  be  ascertained,  by 
inference  in  a  court  of  law,  very  few  offenders  could  be 
brought  to  punishment  In  a  great  poriicm  of  trials, 
as  thqr  occur  in  practice,  no  direct  proof  that  the 
par^  accused  actually  committed  the  crime^  is  or  can 
be  given;  the  man  who  is  charged  with  theft,  is 
rarely  seen  to  break  the  house  or  take  the  goods ;  and, 
in  cases  of  murder,  it  rarely  happens  that  the  eye  of 
any  witness  sees  the  fatal  blow  struck  or  the  poisonous 
ingredients  poured  into  the  cup.  In  drawing  an  infer- 
ence or  conclusion  from  fiicts  proved,,  regard  must 
always  be  had  to  the  nature  of  the  particular  case^  and 
the  &ciltty  that  appears  to  be  afforded,^  either  of  explan- 
ation or  contradiction.  No  person  is  to  be  required 
to  explain  or  contradict,  until  enough  has  been  proved 
to  warrant  a.  reasonable  and  just  conclusion  against 
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I620p       hiiDi  in  the  absence  of  explanation  or  contradiction ;  but 
when  such  proof  has  been  given,  and  the  nature  of  the 
case  is  such  as  to   admit  of  explanation  or  contra* 
diction^  if  the  conclusion  to  which  the  proof  tends  be  < 
untrue^  and  the  accused  offers  no  explanation  or  contra- 
diction ;  can  human  reason  do  otherwise  than  adopt  the 
condusion  to  whidi  the  proof  tends?    The  premises 
may  lead  more  or  less  strongly  to  the  eonclurion,  and 
eare  must  be  taken  not  to  draw  the  conclusion  hastily; 
but  in  matters  that  regard  the  conduct  of  men,   die 
certainly  of  mathematical  demonstration  cannot  be  re- 
quired or  expected ;  and  it  is  one'of  the  peculiar  ad«- 
V!antages  ci  our  jurisprudence,  that  the  condusion  ifc 
to  be  drawn  by  the  unanimous  judgment  and  conscience 
of  twdve  men,  conversant  with  the  afiairs  and  business 
of  life^  and  who  know,  that,  where  reasonable  doubt  is 
entertained,  it  is  their  duty  to  acquit ;  and  not  of  one 
or  more  lawyers,  ^ose  habits  might  be  suspected  of 
leading  them  to  the  indulgence  of  too  much  subtilty 
and  re&iementi    I  have  thought   it  right  to  premise 
these  general  observations,  before  I  consider  the  partl- 
eulara  oS  the  evidence  in  the  present  case,  and  I  must 
also  first  take  notice  of  a  topic  that  was  urged  on  this 
head,  by  one  or  more  of  the  learned  gentlemen  who 
have  argued  (at  the  defendant.    It  was  said,  and  truly 
said«  that  guilt  and  crime  are  never  to  be  presumed; 
and  the  oaaes  of  supposed  murder,  mentibned  by  Lord 
EUef  and  which  have  since  operated  as  a  caution  to  wli 
Judges,  were  quoted  on  this  occasion.    But  the  cases 
are  wholly  different   In  those  cases,  there  was  no  actud 
proof  of  the  death  of  the  person  supposed  to  have  been 
dain,  and,  consequently,  no  proof  that  the  crime  of 
BHirder  had  been  comniitted.    The  corpus  ddicii  was 
^  ^  .not 
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hot  established.  In  this  case,  the  crime^  so  fiir  as  it  1§20. 
consists  in  the  composing  and  publishing  the  paper,  was 
proved  beyond  all  tontradiDtion ;  the  paper  was  written 
by  the  defendant,  tod  came  to  tbV  hands  of  Mr.  Brookes 
by  the  defbhdant's  authority  and  produremeht,  not  as  a 
pri?ale  and  confidential  communication,  bilt  for  insertion 
in  the  public  newspapers;  and  the  questitto  is  not 
whether  there  was  any  publlcatiod,  biit  in  what  couiity 
the  pnblicaticm  shall  be  deemed  to  have  taken  plade ;  a 
question  arising  entirely  out  df  the  locality  of  the  juris-: 
prudence  of  this  country.  If  the  prosectitor  has  mis- 
talcen  the  county  ih  which  the  offence  is  charged^  the; 
defendant  is  entitled  to  avail  hllhself  of  that  mistake  | 
and  I  have  as  little  inclination  as  authority  to  deprive! 
him  of  his  privilege;  lind  this  brings  me  to  the  parti- 
eolait  of  the  evidence. 

The  information  is  laid  in  Leieettershire^  and  it 
charges  that  the  defendant,  in  Leicatenhirey  composed, 
wrot«^  lind  published,  and  caused  and  procured  to  be 
tomposed,  written,  and  published^  a  libeUous  paper.  In 
iopport  of  this  idlegation,  a  paper  was  produced  at  th^ 
trilJ,  in  the  hand^-wriling  of  the  defendant,  dated  the 
99d  of  Aug$i^  at  Kirhf  Parki  a  letter  was  also  pro- 
duced^ written  by  the  defendant  to  Lord  Sidmoidhf  in 
whldi  the  defendant  acknowledged  that  he  was  the 
author  of  this  paper,  and  had  tradsmitted  it  to  town  for 
insertion  in  the  newspepersi  Kirby  Park  is  a  mansion- 
house  Aid  residence  of  the!  defendant,  a  gentleman  of 
iortoM,  in  LekesUrAire  /  the  defendant  was  seen  riding 
cm  horsebaeky  in  Leicestershire^  on  the  22d  ot  August^ 
and  also  on  the  fetlowing  day.  From  the  contents  of 
the  piq>er^  it  appears  to  have  been  composed  in  some 
hasten  ia  codseqiiaoioe  of  something  which  the  defend- 
«te  had  just  read  in  a  newspaper.  There  is,  therefore, 
M  2  abundant 
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1820.       abnndant  proof,   that  the  matter  was  composed  and 
-,  written  by  the  defendant,  in  Leicestershire  ;  nor  is  that 

agamti       fiict  denied ;  and  if  so,  the  paper  must  have  been  in  his 
hands  or  power  in  Leicestershire^  when  the  writing  was 
finished.     It  was  further  proved,   that  on  the  28d  or 
24th  of  August  this  paper  was  delivered  to  Mr.  BrooleSf 
in  Middlesex.    Mr.  Brookes^  a  friend  of  the  defendant, 
was  the  Mritness  who  proved  this ;  and  the  further  ac- 
count that  he  gave  of  the  matter  was,  that  the  paper 
was  brought  to  him  by  a  Mr.  Bickersteth,  in  an  envelope^ 
which  he  had  mislaid,  and  which  had  no  seal ;  he  did 
not  know  how  it  was  directed,  but  he  believed  that  it 
might  be  directed  to  Mr.  Bickersteth  ;  and  he  said  that 
it  had  the  words  <<  Pass  this  to  Mr.  Brookes^  or  some- 
thing to  that  import.     It  is  to  be  observed,  that  this 
witness  would  not  take  upon  himself  to  say  that  the  en- 
velope was  directed :  he  only  said  he  believed  it  might 
be;    nor  did  he  say  whether  the  words  were  written 
.     within  or  without  the  envelope.     Mr.  Bickersteth  was 
not  called  by  the  prosecutor  or  by  the  defendant ;  but 
it  appeared,  from  the  testimony  of  Mr.  Brookes^  that 
the  prosecutor  did  not,  before  the  trial,  know  that  the 
paper  had  ever  been  in  the  hands  of  Mr.  Bickersteth^ 
^  for  Mr.  Brookes  declined,   at  the  trial,  to  name  the 
person  from  whom  he  had  received  the  paper,  until  he 
was  told  that  he  must  do  so. 

The  defendant,  on  the  contrary)  knew  how  and  in 
what  manner  he  had  parted  with  the  paper ;  he  knew 
that  his  trial  was  to  take  place  in  Leicestershire^  and  he 
came  to  the  trial  ready  to  object  to  the  county.  Upon 
these  facts  the  question  arises,  whether  the  jury  might 
reasonably  infer  and  conclude,  in  order  to  satisfy  the 
locality  of  jurisdiction,  that  the  paper  had  passed  from 

the 
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the  defendant  in  the  unsealed  envelope  to  Mr.  Bicker^        1820. 
tUtlh  in  Leicestershire^  as  the  judge  informed  them  they 
might,  in  his  opinion,  do.     The  learned  counsel  for  the        ag^Aut 
defendant  had  argued  with  much  ability  at  the  trial,  in 
the  hearing  of  the  jury,   that  the  evidence  furnished 
nothing  upon  which  any  inference  could  be  drawn  of  a 
publication  of  any  kind  in  the  county  of  Leicester  i 
the  jury  had  witnessed  the  examination  of  Mr.  BrookeSf 
who  was  the  agent  for  the  defendant,  for  transmitting 
the  manuscript  to  the  editors  of  the  public  newspiqpers ; 
this  agency  is  acknowledged  by  the  defendant  in  his 
letter  to  Lord  Sidmouth.    I  have  considered  this  ques- 
tion again  and  again,  and  with  much  anxiety,  fiom 
respect  to  the  different  opinion  oitertained  on  this  point 
by  my  brother  Bcyleyj  and  I  must  say,  that  in  my  opi« 
nion  the  premises  warranted  a  conclusion  that  the  paper 
had  been  delivered  by  the  defendant  in  Leicestershire 
to  Mr«  Bickerstethj  in  the  state  in  which  the  latter  gen* 
tleman  delivered  it  to  Mr.  Brookes.    The  learned  coun- 
sel have  contended,  that  for  any  thing  that  appeared,  the 
"paper  might  have  been  sealed  by  the  defendant  before 
it  quitted  Ijeicestershire ;  that  the  defendant  might  him- 
self have  carried  it  out  of  Leicestershire^  and  delivered 
it  in  some  other  county  to  Mr.  Bickersteth,  or  to  some 
other  person,  or  might  himself  have  put  it  into  some  post 
office  out  o{  Leicestershire.     Now  Mr.  Bickersteth  might 
have  proved  for  the  defendant  in  what  state  and  at  what 
place,  and  in  what  manner  he  had  received  the  papei; 
but  he  was  not  called ;  and  as  I  have  before  observed^ 
this  was  a  question  which  the  defendant  came  prepared 
to  try,  so  that  there. was  no  surprise.     The  defendant 
was  a  member  of  parliament ;  he  might  have  sent  this 
paper  free  of  postage,  directly  to  Mr.  Brookes^  and  there 
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18S0^       WAS  no  appfurent  reftsoa  fof  his  sending  ^t  by  the  post| 
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or  otherwise  to  Mr.  Biqkersteih>  in  LanniQth  to  give  himi 
""agamit  (a  professional  gentleman,  as  he  is  described  to  be,  b^t 
whose  place  of  residence  does  not  appear,)  the  trp^ble 
of  talcing  it  in  person  to  Mr.  BrQoies.  The  paper  prp«- 
fesses  to  ^aye  bee|;  written  in  baste,  mad  it  appears  tQ 
have  been  iqtended  for  an  iqunediM^c  publipation  in  tb^ 
newspiipers^  It  is  dated  on  the  %%d^  aqd  appeared  in 
at  l^t^t  ope  n^orning  paper  on  the  ^5tb«  Mr.  Brookes 
s^d  he  did  i|Qt  recolleof  oq  wbat.  d^^y  xxor  indeed  ^t 
yrbat  time  ii^  4HtP^  be  l^ad  rei^^yed  Ih^  pi^per ;  he  said 
.  he  ^Tpied.  aqd  sent  it  to  thq  newspapers  i  this,  must  liavfi 
occupied  sQnie  little  tim^  It  pannq|  have  beei;  delivered 
tq  Mr*  Prooies  ^ter  tbap  (he  24tb;  at  what  tin^e  it  ^as 
fiqished  on  thp  %?d  doe^  np(  appe$ur|  the  distance  qf 
jfSr^lf  P^ri  from  the  ^qnfl  '^  J  suppose  pqt  less  t^ 
.a  hiindred  Bailea»  ^ut  tb^t  ^i^tter  170^14  ^  better  knqwn 
tq  the  jmy  than  to  me,  The  defepdfwt  w^  proY^  to 
have  beep  in  Leicester^ir^  on  the  92d  and  28d-.  Tp 
have  presumed  that  he  had  himpelf  gqne  qi^t  pf  t^e 
coiinty  to  deliver  this  paper,  for  po  reason  apparent  or 
sug^ted;  or  that  1^  p^iper  delivered  by  a.privi^te  han^ 
upsealedy  and  not  appearing  (o  \\9^v^  beep  sent  ^^  any 
conveyance  requiripg  a  sec|I|  wa^  in  fact  sealed  before  \\ 
was  dispatched  or  was  sent  by  any  other  hand  or  con- 
veyance^ than  the  hand  that  delivered  it)  wotUd,  ipdeflds 
in  my  opinions  be  to  draw  a  ponqlusion  without  i^qy 
premises  to  warrant  it.  It  certainly  wpnld  be  to  intro- 
duce by  wfiy  of  presumption^  some  new  and  a$rm- 
ative  matter  of  fiict  not  found  m  the  eijjdence,  but  of 
which,  if  really  existing,  the  evidence  was  in  the  Igiow- 
ledge  iand  power  of  the  defendant.  Then  why,  in 
the  absence  of  all  the  explanation  and  proof  that  the 
y  nature 
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JV9tjQif^  pi  t^e  ci^  afibiddd  of  a  delivarjr  out  of  di«  1880* 
CQuoty  or  in  a  sealed  coverj  or  to  another  p«r«oD|  if  the 
foot  was  rei^Uy  sueh,  mi^^  not  the  jury  reasoQakly 
d^ine  to  presume  any  of  those  facts,  mad  GODolude»  from 
th^  proof  before  tbepi»  that  the  defi^adaot  had  delivered 
the  paptr  to,  Mxi  JBickerfUiih  itk  tbiit  county  in  which 
alone  the  defendant  was  proved  to  hav§  beeHi  fuid  in 
tb]|t  state  in  whif:]^  aloqe  the  pffper  ev^r  appeared 
to  )i^y/e  bee^?  I  fsan  dii^over  na  reaioa  why  that 
Q0Pchi4oa  might  i:^pt  be  drawn  i  qu  the  eontrary^  I 
tb^uk  it  mig^t  Te^^oqi^Iy  be  dri^wn  as  a  legitioute 
cfiM^Qsian  from  ^e  proof  g&ren,  iu  the  absence  9I  all 
CQDtradiction. 

It  is  not  nepessaryyto  sustain  the  verdict  on  this  pointy 
th^t  this  shottli}  be  the  only  couclu^n  that  could  be 
drayx]^  from  the  premises.  Matters  of  fiict  are  tar  the 
determini^^ga  of  the  jury ;  if  they  draw  a  conclusion  not 
warranted  by  the  premises  before  them,  it  is  our  duty 
tQL  porrect  their  erroff,  and  to  send  the  case  to  another 
trial;  but  if  the  conclusion  i^  a  reasonable  inference 
from  the  premises^  we  ought  not  to  disturb  their  Tel:* 
diet* '  I  think  this  conclusion  the  most  reasonable  in- 
ference from  the  premises,  and  that  the  Judge  Was 
perfectly  justified  in  presenting  the  matter  to  the  jury 
for  their  consideration,  in  this  light,  with  a  strong 
expression  of  his  own  opinion  in  favour  of  this  con- 
clusion* 

I  hftve  given  my  opinion  thus  largely  on  this  point, 
on  account  of  the  great  impbrtance  that  has  b^n  at- 
tached to  it  in  the  course  of  this  causey  fmd  this  bdng 
my  <^ian,  I  might  forbear  to  advert  to  another  topic 
that  has  been  addressed  to  us,  but  I  think  it  right  to 
advert  t<b  wd  give  my  judgment  09  that  matter,  npt 
M  4  only 
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18S0«       duly  on  account  of  its  general  importance;  but  became 
"       tlie  particular  point  on  which  so  much  has  been  said. 

agahui       and  to  ^diich  I  have  akeady  adverted,  would,  but  for 
an  dlMervation  made  by  my  learned  brother  to  the  jury 
at  the  trial,  be  in  my  own  opinion  of  little  importance 
on  the  question  properly  brought  before  us,  which  is, 
whether  there  ought  to  be  a  new  trial.    By  presenting 
the  matter  to  the  jury,  in  the  mode  adopted  by  my 
learned  brother  at  the  trial,  the  cause  was  put  as  to  the 
point  of  publication,  on  an  issue  much  more  favourable 
to  the  defendant,  and  giving  him  a  much  greater  chance 
of  acquittal  pro  tanto  at  leasts  than  the  law  required. 
For  I  am  most  clearly  of  opinion,  that  upon  the  frets 
proved,  and  the  inference  necessarily  arising  out  of 
them,  and  also  that  upon  the  fects  taken  simply  by 
themselves,  and  without  deducing  any  other  &ct  by  way 
of  inference  front  them,  and  leavings  Aerefor^  as  to 
this  part  of  the  case,  nothing  to  be  found  by  the  jury 
that  is  not  already  establbhed,   the  defendant  might 
lawfully  be  tried,  and  ought  to  have  been  found  guQty 
of  the  whole  charge  contained  in  this  information  in 
the  county  of  Leicester.    And  I  cannot  persuade  my- 
self to  think  that  the    court  would   be  justified  in 
granting  a  new  trial  for  the  purpose  of  having  certain 
&cts  ispccially  found,  and  put  upon  the  record,  if  the 
court  be  convinced,  as  I  in  my  judgment  and  conscience 
am  convinced,  that  upon  the  facts  so  found,  the  court 
would  be  bound  to  pronounce  the  defendant  guilty,  esp^ 
cially  in  a  case  wherein  that  was  not  asked  at  the  triaL 
What  are  the  facts  ?    The  defendant  wrote  the  libel  at 
his  own  mansion  house  in  Leicestershire  on  the  S2d  of 
August ;  he  was  seen  in  Leicestershire  riding  on  horse- 
^   back  on  that  day,  and  also  on  the  following  day;  the 
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jMqMT  was'ddiveredto  Mr.  Brookes^mLimdonfhytLiiord  1880b 
penon  on  the  28d,  or  at  the  latest  on  the  24th  August^ 
and  this  by  the  authority  and  procurement  of  the  defend- 
ant, for  insertion  in  some  London  newspapers.  Upon 
these  &ct8,  Can  any  man  hesitate  to  infer  that  the  defend- 
ant,  in  some  way  ddivered  the  pi^r  out  of  his  custody 
in  2>K€Sfers&fVff  that  it  might  pass  to  Xoiidbn^  And  if  he 
did  there  ddiver  it  for  that  purpose^  such  a  ddivery 
was  at  the  least  a  commencement;  in  LeiceOenkire^  of 
the  traditio  or  act  of  publication.  Now  the  &ct  of  such 
a  ddivery  in  Leicestershire^  can  scarcely  be  caUed  an 
inference^  for  it  is  nothing  more  than  saying,  that  the 
defendant  did  the  act  in  the  county  in  which  he  is 
proved  to  have  been  on  the  day  on  which  he  did  it,  he 
not  appearing  to  have  been  out  of  the  county  on  that  day, 
and  the  act  being  such,  as  regard  being  had  to  his  rank 
and  situation  in  life^*  would  in  the  ordinary  course' of 
things  take  place  at  his  own  house. 

Bat  it  is  said  to  be  possibly  that  he  may  have  carried 
the  paper  out  of  the  county  in  his  pocket,  and  have 
parted  with  it  in  some  other  county ;  and  much  has  been 
said  in  the  argument  about  the  vicinity  of  Ksrhf  Part 
to  the  borders  of  some  other  county.  I  presume  the 
distance  is  not  very  great,  and  some  of  the  juiy  would 
probably  be  acquainted  with  it.  I  admit  the  possibility 
of  the  fact  suggested,  its  probability  I  utterly  d&iy. 
But  if  I  should  even  go  further,  and  having  first  con- 
verted the  possible  into  the  probable,  should  then  take 
another  step  In  this  process  of  presumption,  and  assume 
the  supposed  probable  to  be  the  real  feet,  and  thus  at 
length  conclude^  that  the  defendant  did  carry  the  paper 
out  of  Leicestershire  in  his  pocket,  and  deliver  it  from 
bis  hands  in  some  other  county,  to  be  forwarded  to 
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I92(h  Htf  BropkeSf  1  should  stiU  be  bound  to  My,  (bat  the 
defendaol;  might  lawfully  be  tried^  and  ought  to  have 
b^u.  convicted  of  the  whole  of  this  charge  in  the  county 
of  JMcester^  The  commeiicement  of  th^  traditio  ox 
deUv^iy,  would  «till  be  in  Lme^tenhirf  by  the  act  of 
tHn^  defiuidjgit  himself  canying  the  paper  from  hia  housQ 
iutp  that  oouQtya  iu  its  progress  to  Mr.  Brookef.  To 
writ9  wd  publish  a  libel  is  a  misdan^eanor  compound^ 
of  distinct  parts,  each  of  which  parts  (for  I  am  speakiug 
of  »  published  libel)  being  an  net  done  in  prosecution  gf 
Qi^e  fmd  the  same  crimiuel  intentioni  is  a  misdemeanor, 
4JBd  where  a  misdemeanor  conrists  of  such  distinct  parts^ 
I  sayi  without  ddubt  or  hesitation,  thiit  the  whole  To^y 
be  tried  in  that  cvni&tjr  wherein  any  part  can  be  proved 
to  have  been  done.  All  that  I  have  heard  from  tha 
learf^ed  goptlemeu  who  have  argued  the  case  on  the  part 
of  the  defendautt  and  haj^e  presented  this  matter  to  the 
court  in  every  various  yiew  (hat  ingenuity  pould  devufe^ 
has  pot  for  one  instant  rused  a  particle  of  dogbt  in  my  . 
m^nd;  and  hayii^  uo  doubt,  I  should  abandon  the  du^ 
9f  my  offioeai  if  I  did  uot  decbre  ^y  owa  eouviction, 
aud  act  judicially  upou  it. 

If  the  law  should  be  otherwise^  I  Iwow  not  very  well 
what  conaequenoe  is  to  follow.  At  one  time  it  was 
^guedt  that  the  trial  could  be  iu  that  coun^  alone 
wherein  the  paper  was  received  and  rtiad,  which  was 
called  the  place  of  the  publication.  If  this  be  tme^  oue 
of  two  consequences  must  follow,  either  the  party  mqst 
be  QOAvicted  of  the  whole  offeuce  in  the  latter  county, 
and  then  the  jury  of  that  county  will  inquire  into,  and 
find  criminal  matter  committed  in  another,  which  would 
be  contrary  to  odier  parts  of  the  argument  addressed  to 
US|  or  the  party  must  be  acquitted  of  the  writing;  and  if 
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tke  latter  f^ternativ^  \}e  porreqt^  then  ao  au^or  can        lASOt 
noFer  be  punished  f^^  0|ich  if  he  happen  to  write  at  pn^        "^"^ 
side  of  Temple  Bar  and  publish  at  the  other.     At  y    a^aimi 
i^iother  time  it  was  contended*  that  in  the  case  $up«  ^'^* 

[KMedi  the  party  could  not  be  tried  in  eith^  cottntji 
or  in  pthpr  wordsf  that  he  could  not  be  tri^  at  a)l;  an4 
if  i(  be  true  (hat  ^  mis^eipeanQr  q^  be  tried  in  tl^t 
(:qiui^  ^]one  wher^ii^  ^very  patt  of  it  has  be^p  com- 
mittedy  the  impossibility  qf  any  trial  in  the  supposed 
case,  would  be  a  c^clusipn  fairly  d^ucible  iroip  tb^ 
prftmi^.  9a(  the  cqqpluaipn  ]frpuld  be  aq  absi^rdity  in 
thck  law^  and  the  al)surdity  of  the  cpqcluslon  prov^  (l^f» 
falsehood  pf  tl^e  preinises. 

IS'elo^y  standi  eq  a  very  differ^t  grom^^  Sf9V^  niis- 
^^p^^Qor  \  an^  the  ^si^^ion  that  a  iqisdeipainop  ca;^ 
b^  tri^  in  thi^t  cpunty  alpne  wherein  every  part  of 
i(  ^aa  Gommittedi  appears  to  q^  tq  hayp  b^eq  bnU( 
Hpq^  a  inist«)Le  of  the  (rue  ground  and  rpaspn  pf 
t^e  dpptripe  in  ^lony^  TThis  mi^take^  hpwever,  is  pot 
n^Wt  aiid  therefore  in  110  degree  ^urp^Uing,  iptif  wi^ 
fipd  in  nwiylSf  qiir  bqpks,  and  ^ven  m  thq  preamjbl^ 
of  ttie  s^tute.  of  th^  second  and  third  J^'wari  6» 
^  2if^  eicpressions  ipipp^tiqg  that  a  jury  of  one  ppunty 
pannot  inquire  in^s  or  take  cognizance  of  fipy  fact 
that  happened  in  anpther.  It  was  fulmitted  on  t^^ 
present  argument,  that  the  generality  of  these  ^.pre^h 
sions  must  be  so  ff^r  restrained  a^  tq  confine  their 
import  to  criminal  matter,  or  rather  to  a  part  of 
the  crime,  because  d&Uy  experience  shews,  tha$  the 
proof  of  introductory  or  explanatory  matter  pe.^^u-ring 
in  either  county,  is  received  without  qbjection,  even  ^ 
in  cas^  of  felony.  There  was  a  time^  however*  when  it 
was  supposed  that  a  jury  could  not  ^^^^  ^  ^  ^vil  aetipp 
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1890.  inquire  into  a  matter  that  did  not  take  place  in  their 
— -*"  own  county.  In  the  time  of  Henry  the  Seventh,  an 
jgainH  action  of  debt  was  brought  upon  a  bond.  The  con- 
dition of  the  bond,  according  to  the  report  in  one  part 
of  the  Year-book,  was,  that  if  a  certain  ship  should  sail 
to  Lynn^  and  from  thence  go  to  JVbnoM^,  and  return 
from  Norway  to  London^  then  the  bond  should  be  void; 
otherwise^  that  it  should-  stand  good.  Now,  upon  this 
it  was  said,  that  as  Norway  was  a  place  ultra  mare^  no 
jury  in  England  could  try  or  know  whether  the  ship 
had  been  in  Noraoajfs  that  the  fiict  upon  which  the  con- 
dition depended  was,  therefore,  a  matter  not  triable; 
and  a  condition  amtaining  matter  not  triable  was  the 
same  as  a  void  condition,  and  that  where  the  condition 
of  a  bond  was  void,  it  was  the  same  thing  as  if  the  bond 
was  made  without  any  condition,  and  so  the  bond  must 
stand  good  and  be  available  as  a  single  bond;  and  there 
is  much  learned  and  subtle  reasoning  upon  those 
points,  on  one  side  and  on  the  other,  and  the  case  was 
adjourned.  So  easy  is  it  for  men  to  perplex  themselves, 
and  even  to  deduce  absurd  conclusions,  if  once  a  false 
proposition  be  admitted  as  true.  The  case  occurs 
afterwards  in  another  part  of  the  book  in  the  following 
year,  and  there  the  condition  is  difierently  stated,  but 
still,  in  such  a  way  to  make  the  return  from  Norway 
material.  It  appears  not  to  have  been  decided  at  that 
time,  and  I  have  not  traced  the  final  result.  (10  H.  7. 
fo.  M.     lliJ.7.  fo.l6.) 

The  true  ground  of  the  doctrine  in  felony  is  this ; 
if  a  felony  be  compounded  of  two  distinct  acts,  one  of 
which  takes  place  in  one  county,  and  the  other  in  an- 
other county,  the  concurrence  of  both  being  necessary 
to  constitute  the  felony,  the  party  may  not  be  triable  in 

citheri 


Ill  THE  First  Ybab  of  GEORGE  IV. 


IW 


eitlier,  because^  ex  hypothesi,  there  is  no  felony  com- 
mitted in  either.  The  case  of  a  stroke  in  one  comity  and 
death  in  another,  was  considered  by  some  as  of  this  kind* 
The  stroke  was  not  a  felonious  act  at  the  time;  and 
die  death,  though  consequential  to  the  act  of  the  striker, 
seems  not  to  have  been  considered  Ly  them  as  properly 
his  act,  and  to  remedy  this  inconvenience,  the  statute 
2  and  8  Edw.  6.  c.  24.  was  passed.  It  seems  somewhat 
extraordmary  that  the  preamble  of  this  part  of  the  sta- 
tute should  be  expressed  in  the  terms  in  which  ive  find 
it,  because  {a)  Lord  Hale  mentions  this  point  as  being 
doubtful  at  the  common  law,  and  says  the  more  common 
opinion  was  that  the  party  might  be  indicted  where  the 
stroke  was  given,  and  in  the  same  page  there  is  a  refer- 
ence  to  Cde/s  case^  Plowden,40l.j  to  shew  that  ageneral 
pardon,  wherdt>y  all  misdemeanors  are  pardoned,  inter* 
vening  between  the  mortal  stroke  and  the  death  of  the 
party  stricken,  doth  pardon  the  felony  consequentially, 
because  the  act  that  is  the  offence,  is  pardoned,  though 
it  be  not  a  felony  until  the  party  die. 

Observations  of  the  same  kind  may  be  made  upon 
the  case  of  accessaries  in  one  county,  whether  before  or 
after  the  tact,  to  a  felony  committed  in  another  county* 
The  act  done,  whether  of  prior  advice  or  procurement,  or 
of  subsequent  receipt  and  harbouring,  is  not  a  felonious 
act,  if  taken  singly. and  by  itself;  but  requires  the 
concurrence  of  some  other  act,  to  give  the  felonious 
character*  Both  descriptions  are  provided  for  by  the  same 
statute^  though  the  preamble  speaks  only  of  accessaries 
after  the  fact ;  and  the  case  of  accessaries  before  the  fact 
does  not  seem  to  have  been  very  clearly  settled  at  the 
common  law,  for  according  to  a  case  in  KeUmey,  p*  679 
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18K0.       it  appears  that  accedsari^s  befofe  the  fact,  ill  oiie  co'flllty) 
to  a  murder  committed  in  another,  might  be  ai*ra]gned 

*ftie  KiMG 

against  and  tried  in  the  county  where  the  murder  was  commit- 
ted.  In  the  Year-book,  9  Edward  4.  pi  48.  there  i^^a 
case  of  a  person  indicted  in  Middlesex,  for  there  pro^ 
curing  one  /•  8.  to  commit  a  murder,  who  committed  it 
in  Berks;  and  because  the  accessary  could  not  be 
arfaigned  until  the  principal  wds  attainted  Or  ac« 
quitted^  the  Court  wrote  to  the  justices  aiid  66tohef^ 
of  Berh  to  certify  l^hether  /.  S.  was  indicted  foi^ 
tbe  murder,  and  upoil  a  return  that  he  wad  liot^ 
the  accessary  was  discharged.  Now,  it  was  wholly 
unnecessary  to  obtain  such  a  certificate,  and  the  party 
ought  to  have  beed  discharged  immediately,  tf  the  iiM 
dlctftiesit  ^inst  him  in  SGddlesesp  could  not  be  sustnin^^ 
lii  ease  the  principal  had  been  ebnVicted  in  Berkshire^ 
In  tbe  6ase  of  the  appeal  of  robbery  reported  in  I^er^ 
kA.  98,  it  (tpt^rs  to  haVe  been  the  opinion  of  oile,  if 
Hot  both  ihe  judges  present,  that  the  procurer  of  a  felony 
might  be  indicted  in  the  comity  where  bis  procurement 
was.  But  in  that  eas^  an  appeal  of  robbery  brought  in 
Wikihirej  where  the  robbery  was  committed,  against  tbe 
procurers  thereof  in  London,  was  <}uashed}  fcft^  6ayd 
Lord  Coke,  in  Bidwer's  case,  7  Cokey  2  b.  who  there 
dtes  this  case  of  the  lippeal  from  /^^r,  '*  in  case  of 
felony,  whidi  concerns  the  life  of  a  man,  ev^ry  act  shall 
hi  tried  iii  the  proper  county  where  the  act  was  in  triilh 
done.'*  lliis  case  of  life^  though,  perhaps,  not  a  good 
logical  reason  for  a  distinction,  is,  undoubtedly,  a  ground 
for  the  utmost  caution,  and  is  well  known  to  have  ope* 
rated  Wrongly  tipon  the  minds  of  judges  ih  all  times. 
It  has,  indeed,  led  in*  some  cases  to  such  subtilty  and 
refinement  of  construction,  and  to  the  giving  way  to 
such  nice  and  formal  objectionsy  as  were  in  the  opinion 
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of  Lord  Hdli  a  rqproaoh  to  the  law.    But  as  tli«  r^a*        I9t0. 
8ont  whieh  nay  be  assigned  in  isases  of    felony  do     j^j^^^ 
not  apply  to  other  cases,  so  neither  has  any  instance 
been    found    wherein   a.  mifdemeanor,   composed   of 
acts  in  diflferent  counties^  each  act  being  in  itself  H 
misdemeanor,  has  not  been  held  wholly  triable  in  that 
ooonty  wherein  any  criminal  part  was  committed.    The 
case  of  the  seven  bishops,  which  was  referred  to  in  the 
motion,  does  not  establish  any  thing  of  this  kind ;  for  in 
tlwt  oBse^  which  was  an  indictment  in  Middle$ed^  there 
was  iK)t  at  any  period  of  the  trial,  any  proof  of  th^ 
fluting  in  MiddlaeSj  nor,  for  a  very  long  period^  any 
proof  of  a.  publication  in  MUldkHx.    And  the  difficulty 
as  to  the  looality  of  trial,  was  in  the  end  so  far  remoTed 
as  to  become  a  question  for  die  jury, .  imder  cl^cam* 
alances  to  which  I  need  not  now  advert,  by  the  testimony 
«f  the  lord  president  of  the  oounclL    And  even  after  his 
testimony,  the  identity  of  the  paper  was  to  be  odOieeted 
by  inference^  which  was  not  objected  to^    Tbe  doetrtM 
of  Lord  CoJb  in  9  Institute,  pi^  80^  in  Us  ocMMiefi- 
tary  on  the  statute  ^  James  \.  eop^,  8.,  was  applied  to 
tbe  ease  of  felony^    I  will  now  lefor  to  Btdfaef^i  cas^, 
and  the  authorities,  there  cited,  premising  only  that  I 
9m  not  aware  of  any  authority  pointing  to  a  di|tiil<^ 
tKHi  between  local  actions  and  indiqtment*  fofihi^ 
demeanors.    Tbe  power  of  the  jory  appears^  Upc^ 
principle^  to  be  not  less  limited  ia  the  one  ease  than  in 
the  €ytber»  .Buiwet's  case  was  an  action  hroilgbC  in  the 
coun^  of  Norfidkf  for  maliciously  causing  the  plaintiff 
to  be  outlawed  in  London^  upon  process  sued  oat  of  a 
court  at  Westminster^  and  causing  hlin  to  be  imprisoned 
in  Norfolk  upon  a  ci^>ias  utlagatom   directed  to   the 
sheriff  (rf*  that  county,  but  issued  at  tVMmiftiter.    If  was 
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1890.  objected  that  the  action  was  not  maintainable  in  tbe 
'"—^  county  otNarfolkf  but  the  contrary  was  decided^  because 
agamsi  where  matter  m  one  county  is  depending  upon  matter 
in  another  county,  the  plaintiff  may  choose  in  which 
county  he  will  bring  his  action,  unless  the  defendant 
should  be  prejudiced  in  his  triaL  And  of  this  proportion 
numerous  instances  are  there  cited  relating  to  actions, 
some  of  which  were  then  considered  as  local,  though, 
perhaps,  they.might  not  be  so  now,  and  others  wl^ch 
w:ould  still  be  so  considered*  Among  the  instances,  are 
conspiracy  in  one  county  to  indict  a  man  lalsely,  fi>l«- 
lowed  up  by  an  indictment  preferred  by  the  same  parties 
in  another  county ;  neglect  to  repair  a  wall  in  JSner, 
whereby  the  plaintiff's  land  in  Middlesex  is  overflown ; 
and  the  forgery  of  a  deed  in  one  county,  and  publica* 
tioQ  of  it  in  another.  This  last  instance  exactly  resem- 
bles.the  writing  of  a  Jibel  in  one  county,  and  publication 
of  it  .in^another,  and  is  less  strong  than  the  writmg  in 
one. county  and  sending  or  carxying  from  thence  into 
anptW^  in  order  that  it  may  be  received  and  read*  For 
the  sending  or  carrying  in  the  latter  oase^  is  the  com-  ^ 
meooeiiient  of  the.  publication ;  the  receipt  and  reading 
are  its  consunmation;  the  sending  is  the  act  of  the 
IHirtys ;  and  so  also  is  the  carrying  of  it,  if  it  be  carried  by 
the  writer ;  and  the  meUor  notitia  that  has  been  atluded 
t%  seepns  to  be,  as  it  regards  such  a  party,  in  the  ooun^ 
in  .which  his  own  acts  are  done. 

A: very  eaifly  instance  of  misdemeanor,  wherein  the 
whole  matter  wasenquired  into  in  one  county,  is  Ikmbf% 
case  in .  2  Richard  3.  fo.  10.,  dted  in  1st  Pleas  of  the 
Cromtf  fo.  652.  The  proceedings,  to  an  outlawry^  con*- 
sisting  of  an  original  writ,  three  writs  of  capias^  and 
a  writ  of  exigent^  had  been  altered,  by  the  erasure  of 
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the  christian  name  of  the  defendant,  ^o  was  therein  lg20. 
called  Jokfif  and  the  substitution  of  WUliamin  its  place.  '"""'"' 
This  alteration  m  the  original  writ  was  made  by  one  ^tgamst 
person,  in  Ldrndon^  and  in  the  several  other  writs,  by 
tliree  other  pelrsons,  in  Middlesex.  The  whole  matter, 
taken  together,  was  considered  as  a  felony,  under  the 
statute  of  8  Henry  6.  c.  12.  It  seems  that  the  several 
writs  were  considered  as  constituting  but  one  record ; 
and  this  dfence,  thus  committed  in  parts,  was  held  not 
to  be  triable  as  a  felony ;  but  it  was  held,  that  the  one 
offender  might  be  tried  in  London  and  the  others  in 
Middlesex  for  the  misprision,  which  was  accordingly 
done^  and  they  were  punished ;  and  though  it  may  be 
true,  as  was  said  by  one  of  the  learned  counsel,  that  the  • 
whole  act  of  the  person  tried  in  London^  was  comlmttted 
there ;  yet  it  seems  to  have  been  thought  necessary  to 
prove  all  that  had  occurred  in  Middlesex.  A  part,  viz. 
the  issuing  of  the  writ,  was  certainly  necessary^  but  this 
was  no  criminal  part ;  and  the  case  is  not  so  material 
in  itself  as  for  the  observations  made  upon  it  by  Lord 
Hale.  ^  And  yet  observe,'^  saith  he^  '*  the  felony  was 
one  entire  felony,  committed  in  two  counties,  and  so 
neither  enquirable  nor  determinable  in  one  county; 
for  the  jury  of  that  county  cannot  take  notice  of  part 
of  the  fiict  committed  in  another ;  and  yet  the  mis- 
prision of  that  felony  was  enquirable  and  punishable  in 
either  county,  where  but  part  of  the  felony  was  commit-^ 
ted;  and  yet  the  jury,  in  that  case,  must  take  notice  of 
t)ie  entire  felony,  part  whereof  was  committed  in  another 
coonty.**  The  expression  misprision  of  felony,  does 
not  seem  to  be  very  correctly  used  in  this  case ; 
fi>r  misprision  of  felony  is  the  conoealpent  of  a*  fe- 
VoL.IV*  N  lony, 
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1820.       yanji  knowing  it  te  hav^  beeai  committed  bjr  another 
This  was  the  case  <^  acts  done  by  the  parties  them- 

In  the  case  of  Tke  King  v.  WHliamsi  in  2  CanvbeUf 
50&»  which  is  reported  to  have  been  an  indictment  in 
Middlesex,  for  sending^  but  wa^  in  &et  (as  i^pears  by 
the  record),  an  indictment  for  composing  and  writingf 
a|id  causing  to  be  composed  and  writteni .  and  sending 
and  delivering^  and  causing  to  be  sent  and  delivered^  a 
libellous  letter,  with  intent  to  provoke  a  challenge  $  the 
letter  being  sealed  up,  was  put  into  the  post-office^  by 
the  d^fimdant,  in  Weitmintter,  addressed  to  the  prose- 
cutor^ in  London^  Vho  recdved  it  there.  Olgection 
beii^  taken,  diat  th^re  was  not  any  evidence  of  an 
OffisAce  ocwunitted  in  Middless^  Lord  EUefAorough  said 
there  was  a  sufficient  publication  in  Middiesem,  by  put- 
ting the  letter  into  the  post-office  therie^with  int^t  that 
it  bhoutd  be  ddivered  to '  the  prosecutor  ekewhere.  lb 
the  <Me  of  The  King  v.  tVatsoHj  1  Campbdl,  215^  the 
prosecutor  fwled  in  proving  that  the  first  letter  was  put 
into  the  post^ffice  m  Middlesex^  and  it  was  received  in 
aaotiiier  county^  Mr.  Justice  Gro$e,  in  ddiverii^  the 
judgment  of  the  Court,  in  The  King  v%  Brisac  and  An^ 
Qtheti  4  Easty  171*,  say%  ^*  There  seems  no  reason  why 
the  criitoe  of  Conspiracy,  amounting  only  to  a  misdl^^ 
meabor,  may  not  be  triedi  wherever  one  distinct  overt 
act  of  conspiracy  is,  in  fiu^  committed,  as  well  as  the 
crime  of  treason.  In  J%e  Ki$^  v.  BcnotB  and  Others 
the  trial  proceeded  upon  dus  principle ;  where  no  proof 
ef  actual  oon^iracy,  unbracing  all  the  several  conspi- 
rators, was  attempted  to  be  given,  in  Middlesex,  where 
the  txiisl  took  places  and  where  the  individual  actings  of 
I  of  the  conspirators  were  wholly  confiz^cd  to  o0ier 

counties 
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oOimtaM  than  Middleiexj  but  (still  the.  comfiiwy^  ju  IBtO. 
against  all»  hayit^  been  provedi  from  the  iGommumtf  <if  ^"tt 
criouDal  purpose,  and  by  their  joint  co-oper«tHKi  ja  fiir^ 
warding  tha  objects  of  it  in  different  plaoes  andoowtiesi 
the  locality  required  for  the  purpose  of  trjn},  w^ia  liojldeii* 
to  be  satisfied  by  overt  acts  done  bj  some  of  tlieDi»  ia 
proseoutioB  of  the  oocispiracy  in  the  coijnty^  whero  tM. 
trial  was  h«i"  Another  instance  of  this  Iqin],  ip  tb^ 
decision  of  the  Jadges,  in  the  case  of  2^  Hu^v.^ui^ 
tetyt  be  was  indicted  on  the  statnte  of  M  Qe<h  2*  Cf  f  4. 
$•  1«9  fof  obtaining  money  fay  &lse  pretences.  Tk^  Ian** 
guage  of  the  statute  makes  (the  otStace  to  conaist  in  o\^ 
taining  the  money,  and  not  in  nsing  any  fidse  pr^tenps^ 
whereby  mamey  shall  be  obH^ied.  1  he  iidkivxni  wa#^ 
in  Her^n-dtUtef  the  &ise  pretence  was  in  Skr^brdghirei 
b«t  tbe  mmief  was  rapBived  in  MommaahAirei  the 
Judges  tbou|^t  the  indiclment  was  l^d  in  tbe  wvofig 
oounty  j  4hey  did  not  think  the  party  pot  indictablf  nt 
al4  iv-liicj)  they  ooght  to  liave  done,  if  the  prcqpositioar 
addiyysfd  tp  us  be  trua^  be<»uae  the  pretence  which  wjift 
ntfxilfssayy  to  conatitnte  the  cr^me  was  in  ope  county  and 
tb»  m^pt  ill  another;  and  so  there  was  no  entire 
criine  m  wtber.  The  instances  of  treason  which  were 
auiided  to  hj  Mr.  Jnadoe  Gro§e^  are  well  known  i  sea 
}  JBof^s  Piea$  fjf  Me  0»w>  ISO.,  and  tbey  go  this 
ka^gtfay  vj^i  that  one  witness  to  an  overt  act  in  the 
omuHy  whenw  the  ipidjctoBient  is  ppiefiicred,  is  sufficients 
if  another  orert  act  in  anotber  county  be  proved  by 
a^ptb^r  aotness;  und  sc^  as  there  can  be  no  convictioB^ 
hot  ty  tbe  testimony  of  two  witnesses,  tbe  jury  snust 
take  Gfignizanoe  of  criminal  matter  committed  out  of 
tbeir  conntyy  as  the  foundation  of  a  conviction ;  and 
tieaaon  and  misdemeanor  are  alike  distinguishable  from 

N  2    .  felony,' 
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1820*       felony,  on  the  ground  that  I  have  already  mentioned, 
^  ^  viz.,  that  each  act  is  an  offence  of  the  same  species 

with  every  other  and  with  the  whole;  whereas  an  act) 
i^uiring  the  concurrence  of  some  other  act  or  matter, 
to  constitute  a  felony,  may  not  be  in  itself  a  felony,  and 
may  dther  be  an  offence  of  a  different  nature,  punish- 
able as  such,  or  lose  its  character  by  merger  in  the  other 
act  or  matter,  so  as  to  become  dispunishable,  for  wu^ 
of  the  locality  necessary  to  a  trial. 

In  cases  of  felony,  the  legislature  has,  on  more  than\ 
one  occasion,  intervened  to  prevent  the  failure  of  justice, 
occasioned  by  the  rule  to  which  I  have  adverted.  I  am 
not  aware  that. the  le^ature  has  interposed  in  any 
case  of  misdemeanor ;  and  I  cannot  help  thinking  that 
the  absence  of  any  such  enactment  furnishes  an  argu-* 
ment  to  shew  that  nothing  of  this  kind  has  been  thought 
necessary,'  and  thatHt  has  been  generally  imderstood 
that  a  conviction  for  a  misdemeanor  might  take  place  in 
the  county  wherein  any  such  part  thereof  as  I  have 
mentioned  should  have  been  committed,  for  otherwiM 
there  would,  in  niAny  cases,  be  a  great  &ilure  of  justice. 
I  cannot,  therefore^  do  otherwise  than  say  I  am  clearly 
of  opinion  in  the  way  I  have  expressed  myself  and  for 
the  reasons  I  have  given,  that  if  any  such  part  of  an 
entire  misdemeanor  be  proved  to  have  been  done  in 
the  county  in  which  the  indictment  is  preferred,  there 
is  enough  to  satisfy  the  locality  of  trial,  and  here  there 
is  not  only  the  fact  of  composing  the  paper  in  the  county 
o{  Leicester  but  some  act  must  have  been  done  by  Sir 
P.  Burdett  by  delivering  the  paper,  or  carrying  it  him- 
self out  of  that  county.  Some  act  must  have  been  done 
in  that  county  as  the  commencement  of  sending  it  for 
publication. 

The 
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The  next  ground  taken  in  support  of  the  motion  for        1820. 
a  new  trial  was,  that  the  learned  judge  had  rejected  evi^      _^ 
dence  ofifered  at  the  trial  to  prove  that  some  of  the        againsi 
lung's  subjects  had  been  killed  and  wounded  by  the  dra^ 
goons  on  the  1 6th  August^  or,  in  other  words,  that  evi- 
dence of  the  truth  of  the  fiu^t,  allq^ed  in  the  libel  as 
the  foundation  and  cause  of  the  remarks  therein  con- 
tained, was  tendered  and  refused.   I  am  of  opinion,  that 
this  evidence  was  properly  refused.    The  whole  history 
of  the  law  of  libel  shews  that  such  evidence  has  been 
almost  invariably  refused  on  all  occasions  of  criminal 
prosecution  for  slanderous  observations  and  romarks 
upon  the  administration  of  the  government,  or  upon  th« 
conduct  of  public  or  private  men.     The  reason  of  this 
part  of  the  law  has  been  so  often  explained,  that  it  is 
altogether  unnecessary  to  enter  into  it  at  presoit    I 
will  only  quote  the  opinion  of  one  of  the  most  eloquent 
writers  of  antiqui^,  who  united  the  characters  of  phi* 
losopher  and  statesman.     Cicero  having  cited  the  law  of 
die  twelve  tables,  made  for  the  punishment  of  any  one^ 
«  qui  carmen  condidisset  quod  in&miam  afierret  flagi* 
tiamve  alteri,"  immediatdy  subjoins   <<  Prseclare  judi- 
dis  enim  ac  magbtratuum  disceptationibus  l^tunis  pro- 
positam  viam  non  poetarum  ingeniis  habere  debemus, 
nee  probrum  audire  nisi  ea  lege  ut  respondere  liceat 
et  judido  defendere."    The  case  of  the  Seven  Bishops 
has  been  mentioned .  as  an   instance  of  evidence  re- 
ceived on  the  part  of  a  defendant;    but  in  that  case 
the  evidence  was  not  offered  to  prove  any  matter  of 
&ct  mentioned  in  the  supposed  libel,  which  was  a  pe- 
tition to  the  king,  but  to  shew  that  the  king  had  not 
the  power  of  dispensing  with   an  act  of  parliament, 
which  was  matter  of  law ;  and  the  evidence  consisted  of 

^3  ib^ 
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1820.  ^6  records  of  proceedings  in  parliament,  and  was  ad- 
dressed to  the  Court  rather  than  to  the  jury.  The  case 
of  Mr.  Homey  hied  before  my  Lord  Mansfieldf  was  also 
quoted,  as  an  instance  of  receiving  evidence  of  fiM^ts. 
Upon  looking  into  diat  case^  it  appears  that  Mr.  fferM#, 
who  conducted  his  own  defence^  did  not  open  his  evi* 
dence  to  the  jury,  as  usual,  but  sat  down  without  pro* 
posing  to  catl  any  witnesses;  and  when  he  afterwards 
proposed  to  call  some^  and  the  Attorney-General  ob- 
jected. Lord  Mansfield  said,  <<  You  had  better  not 
object  I  you  had  better  hear  his  witnesses.**  And  they 
were  accordingly  exammed.  Such  an  instance  can,  in 
my  opinion,  be  of  Ao  avail  against  the  current  of  prior 
and  subsequent  practice  $  it  oertahily  can  be  of  no 
Avldl  against  the  opittion  of  the  Judges,  delivered  in  the 
House  of  JjOtdM^  hi  answer  to  &  question  on  this  pat^ 
licular  point,  propounded  to  diem  by  the  House  on  the 
eecasion  of  the  passing  of  the  statute  Sf  0. 3.  e.  60. 
commonly  called  the  Libel  Bili|  and  the  still  more 
important  &ct  that  the  legislature  having  its  attention 
directed  to  this  subject,  at  that  time,  \e^  the  law  in  this 
reqsect  in  the  situation  wherdn  the  Judges  reported  it 
to  stand.  Another  case,  that  occurred  before  me^  waa 
also  referred  to ;  in  that  cast^  however,  the  truth  wee 
not  oflfored  in  evidence  by  way  of  defence,  but  the  evi«* 
denoe  of  the  fidsdiood  was  adduced  by  the  prosecutor, 
as  noccsaary  to  support  the  oharga  No  olgectioD  was 
made  on  the  part  of  the  defendanli  and  although  I  waa 
not  ftm  from  doubts  in  my  own  mind,  yet,  adverting 
to  the  particular  nature  of  the  supposed  libel,  which 
contained  little  more  thaix  a  narrative  of  certain  (acts, 
supposed  to  have  taken  place  in  one  of  the  Whi  India 
islands,  Idid  not  think  myself  warranted  in  interposing 

under 
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qadier  iIm  my  peculiar  dpciunstaqoes  of  (hat  ea»e  |  and,        Iflfia 
having  veoeived  evidence  of  the  falsehood,  I  should, 
most  undoubtedly,  have  Meeived  evidence  of  the  truth, 
if  any  snoh  had  been  oflbped,  on  the  part  of  the  4e- 


Another  ground  of  the  motion  was,  that  the  learned 
Judge  g^ve  his  own  opinion  to  the  jury  upon  the  charac- 
ter of  the  pablieatlop  in  question,  expressing  himself  at 
the  same  time  somewhat  to  this  ^flhet :  You  are  to  say 
whether  you  will  adept  this  opinion  or  not|  and  unless 
you  are  satisfied  that  I  am  wrong,  you  will  tijKe  the  law 
fium  me.  Thia  was  supposed  to  be  contrary  to,  or  at 
least  beyond,  the  duty  of  the  Judge,  as  prescribed  by  -the 
statute  to  which  I  have  just  alluded ;  it  was,  however, 
in  my  opinion,  not  oply  nojt  contrary  to  or  beyond  the 
duty  of  the  Judge  as  prescribed  by  that  statute,  but  in 
^tv»  Cpof^npiCy  tP  it^  Th^  pl^us^  of  the  statute  haye 
bem  xfffixpe^  to.  l(  the  Judge  i^  to  give  his  opi- 
nion to  the  jury,  m  in  other  arimii}al  cases,  it  must 
be  Aot  only  pon^pet^nt  but  proper  for  him  to  tell  the 
jujyi  if  the  cift^^  will  »o  warrant,  that  in  his  ppinion  the 
pobUcntion  before  them  is  of  the  character  aiMl  tendency 
Uttributed  to  it  by  the  indictment  i  and  that,  if  it  be 
9Q  in  their  opinion,  the  publication  is  an  offence  ag»ingt 
the  law.  TbU  has  been  repeatedly  done  by  di&reot 
Judges  within  my  experience,  and.  I  am  no^  aware  of 
aay  instance  in  which  it  ha«  been  omitted.  The  con- 
trary hfw  sometimes  occurred,  in  cases  wher^  the  Judge 
hes  thoiigbt  tbAt  the  matter  of  the  publication  was  inno- 
cept;  but  (hope  cases  aUo  are  instances  of  an  opinion 
giveo^  and  not  of  silence  on  the  part  of  the  Judg%  #s 
to  the  law  of  the  case.  The  statute  was  not  intend^ 
to  confine  the.  matter  in  issue  exclusively  to  the  jury 
N  4  without 
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1820: 


without  hearing  the  opinion  of  the  Judge,  but  to  .declare 
that  they  should  be  at  liberty  to  exercise  their  own 
judgment  upon  the  whole  matter  in  issue,  after  recdv- 
ing  thereupon  the  opinicm  and  directions  of  the  Judge* 
For  these  reasons  I  am  of  opinion  that  the  rule  ou^t  to 
be  discharged. 


Best  J«  I  entirely  agree  with  my  Lord  Chief  Justice 
and  my  Brother  Hdrojfd^  in  the  opinion^  that  if  a  libel 
be  written  in  one  ooun^  and  published  in  another,  the 
libeller  may  be  prosecuted  in  either. 

Rule  discharged. 


A  lieenee  for 
the  eiportttioo. 
of  gunpowder 
was  granted  on 
the  petition  of 
A.  B.  on  behalf 
of  himself  and 
others,  on  con- 
dition that  the 
merchant  ex- 
porter should 
give  a  certain 
aecuritj  therein 
mentioned. 
^.17.,  the  ma- 
nufacturer of 
,  the  gunpowder, 
aoldittoC/)., 
and  contracted 
to  deliver  it  free 
on  board  a  ship: 
Held,  that  the 
condition  of 
this  licence  was 
not  complied 
with  by  A,  17. 's 
giting  there- 
quired  security, 
b«  not  being  the 


Cakelo  against  Brittek. 

A  CTION  on  a  policy  of  assurance,  dated  the  SOth 
January  IS17,  effected  in  the  name  of  the  plaintiff 
at  and  from  London  to  PemambucOj  to  wait  orders  to 
enter  there  or  proceed  for  Maranhamj  by  the  policy  the 
insurance  was  expressed  to  be  on  wine,  shot,  lead,  gun- 
powder, and  goods  in  bales  and  cases,  valued  at  25002,, 
at  a  premium  of  bOs.  per  cent.  The  first  count  of  the 
declaration  alleged  that  the  defendant  subscribed  the 
policy  for  200/.;  that  the  plaintiff  was  interested;  that 
the  ship  sailed  with  the  goods  insured  on  board,  and 
that  afterwards,  to  wit,  on  the  15th  AprU^  the  said  ship 
or  vessel  with  the  said  goods  and  merchandizes  on 
board  thereof,  arrived  off  Pemambuco  aforesaid ;  and 
that  afterwards,  and  before  the  said  ship  or  vessel  could 
enter  Pemambuco  aforesaid,  and  during  the  continu-' 
msrdiant  exporter  wlthii^  the  meaning  of  the  lictnce. 
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anoe  of  the  said  voyage ;  to  wit,  on  the  day  and  year        18S0. 
hst  aforesaid,  the  said  ship  or  vessel  with  the  said  goods       cImblo 
and  merchandizes  on  board  thereof  as  aforesaid,  was 
with  force  and  arms  arrested,  sdzed,  and  detained  by 
certain  officers  and  subjects  of  the  King  of  Portugal^ 
and  carried  to  a  certain  other  port;  to  wit,  the  Port  of 
Bahia.    And  that  afterwards,  to  wit,  on  the  2Sd  Mmf 
in  the  year  aforesaid,  at  Bahia  aforesaid,  the  said 
goods  and  merchandizes  were  condemned  and  confis- 
cated; and  thereby  the  said  goods  and  merchandizes 
became  and  were  wholly  lost  to  the  plaintiff      The 
second  coant  alleged  the  loss  generally  by  seizure  and 
detention.    Plea,  general  issue.    The  cause  was  tried 
before  AtlboU  C  J.  at  the  sittings  at  Guildhatt  before 
EasUr  Term  1 819,when,  the  jury  found  a  verdict  for  the 
plaintifiF,  subject  to  the  opinion  of  the  court  on  the  fol« 
lowing  case. 

The  defendant  subscribed  the  policy  for  S002.,  and 
the  plaintiff  was  interested  in  the  goods  insured.     The 
plaintiff  is  by  birth  a  Portuguese  subject,  but  has  been 
domiciled  in  I/mdatif  and  has  carried  on  trade  there  as 
a  merchant  since  the   year  1809.      Pemambuco  and 
Maranham  are  parcel  of  the  dominions  of  the  crown  of 
PoiiugaL     The   FenuSf    the  ship  mentioned   in  the 
policy,  was  chartered  by  Messrs.  JasUngj  AOeUf  and 
FreneirOf  Portuguese  merchants  in  London^  in  Jamuny 
1817,  to  carry  out  a  cargo  of  sundry  merchandize  to 
Pemambuco    and  Maranhamy    and  to    bring   back<  a 
return  cargo.     The  goods  insured  consisted  of  9  hogs- 
heads of  Madeira  wine,  6  pipes  of  red  wine,  SO  barrels 
of  small,  or  bird  shot,  4  rolls  of  sheet  lead,  10  cases 
and  14  bales  of  manufkctured  goods,  and  100  barrels 
pf  gunpowder.     For  a  number  of  years  past,  gun- 
powder 
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•1820.      powder  has  been  atuaUjr  skipped  from  this  oouiitry  to 
Ptmamimo  and  Maranhamj  and  imported  ther%  but 

of^^       if  the  Pmiuguese  government  did  not  choose  to  purchase 
soeh  ganpowdeiv  the  shipper  was  obliged  to  re-«xport 
it,  unless  in  opeastonal  instances^  where  a  sale  to  odier 
people- has  been  allowed  bj  that  government    The 
fim  of  diipping  goods  including  gunpowder  in  Lmion^ 
en  a  voyage  to  Pirtumihteo  and  M/irankamj  has  been 
to  eidnbto  die  eodcets  and  maniftst  at  the  oftee  of  thi 
Pni9iguageon%vl^  who  certifies  the  s^me,  and  affines  his 
consular  seal. to  them.    Thci  eockets  and  manlAst  so 
certified,  prpceed  with  the  ship,  and  must  be  delivered 
at  Ibe  eustom-hoose  at  the  destined  port,  before  the 
ship  is  admitted  to  eiitfy.    CSopies  of  them  are  likewise 
sent  by  the  J^ori^^wte  consul  in  LonAmj  to  the  custmn* 
house  at  the  port  of  destmation,  by  the  first  opporr 
tunity.     The  Venus  was  cleared  in  thb  fiMm  at  the 
'    office  of  the  PortiigK^se  oDnsul,  for  die  voyage  in  ques- 
tioa.    Sho'earried  400  liarrels  of  gunpowder,  SOO  hav- 
ing been  shipped  iiy  Oorinig,  JlUn^  and  Jfrmdru,  on 
Aeir  own  aecoont,  and  the  remaimng  100  oh  account 
of  the  plaintifil    The  eockets  and  maniftst  of  the  whole 
cai^  were  certified  in  the  manner  above  stated,  and 
proceeded  with  the  diip,  to  be  exhibited  to  the  eustom- 
house  at  PemanAmo.    The  whole  of  die  gunpowder  was 
manufiuctored  in  this  country  by  one  Mark  FtmeUf  and 
sold  by  him  to  the  house  of  Jhding,  JUen^  and  ^ennroj 
and  to  the  plaintiff.    Mark  PoneUf  who  usually  applied 
for  licences  fiur  the  exportation  of  gunpowder,  manufao 
tured  by  bimsdf,  was  employed  by  Jhslingy  AUen^  and 
FMneiroy  and  the  plaintifl^  to  procure  a  licence  for  the  ex- 
portation of  the  400  barrels  of  gunpowder,  to  be  shipped 
in  die  Venuh  >nd  procured  a  licence  firom  government, 

of 
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of  whioh  the  fidbwiiig  i$  a  cc^y ;  «<  At  the  ooimca  IMQ. 
phamber  WhUehaU^  the  9fitli  JGmmi^^  1817.  VrtmaXy 
th9  Lord  of  his  M^{esty'8  Moot  Honounible  Privy  Coon* 
gU:  Whefeai^  thera  Wtt9  this  day  read  at  the  board, 
tha  httable  petitioA  of  Jiori  JPotselfc  on  bohslf  of  him. 
self  end  oUier  pevsonsi  praying  leave  to  export  SOO 
barrels  of  gunpowder  fiom  Londm  to  ¥emBmbmi^  on 
board  the  AiMsi  ship  Vtm»%  hmaan  master :  which 
petiti(»  being  taken  into  eoQsideMtion»  it  is  herd)y 
mdered  in  conndl,  that  the  petitkners  be  permitted  to 
esport  the  quantity  of  gunpowder  above  menftfoned,  ivom 
Z^mkm  (o  F0nunbua9%  on  board  -the  said  diip,  pro* 
vided  the  mtrekfimt  upoirUii^  ^  first  gi«e  seoniity  by 
bond  to  the  pr<^er  offioers  of  the  customs^  with  two 
other  eble  and  sufideiit  suretim  (of  whom  the  master  of 
the  ship  to  be  one)  to  bd  epproved  of  by  the  said  offiosnf 
of  the  customs,  in  six  times  the  veliie  of  the  gunpowder, 
to  export  theseme  to  the  plaoe  proposed,  and  none  other } 
and  io  prodnoe .a  cerlifieete  within  eighteen  months 
from  dm  date  of  the  bond  firom  the  IMuh  oonsnl,  or 
vioe»ooli6ul  of  PwM$Bibmc%  dt  the  gunpowder  haidng 
been  all  duly  landed  at  that  plaoa;  which  certifieate  the 
eoBwniitnqiiert  of  the  customs  are  tequind  to  tiansmit 
(o  the  lord!  oommissioners  of  his  Majesty's  treasary,  in 
Older  to  be  laid  before  this  board.  And  in  fiuluve  of 
te  productSon  ef  such  oertifieate  within  the  tima  limited 
bj  this  orders  the  bond  so  entered  into  to  be  put  in  suit  \ 
and  the  right  honourable  the  lords  commissioners  of  his 
Mqes^s  treasury  are  to  g^ve  the  neceesary  diiwctioi|s 
herein  accordingly.  (Signed)   James  JMbt/* 

On  die  29di  Jamuuy^   a  bond   for  72002^   in  the 
oommon  fimn,  to  his  mi^esty,  was  executed  by  the  said 
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J820.       Mark  Fossett^  Henry  Cooper^  and  James  Lcfwson^  the 
master  of  the  said  ship.   The  condition  was  as  follows : 
*^  Whereas,  by  an  order  in  council,  dated  25th  January^ 
1817,  permitting  t/Larh  Fosseti^  on  behalf  of  himself  and 
others,  to  export  500  barrels  of  gunpowder  to  Peman^ 
bacOj  on  board  the  British  ship  Fenus^  Ltmson  master, 
provided  the  merchant  exporter  shall  first  give  security, 
by  bond,  to  the  proper  officers  of  the  customs,  with  two 
other  able  and  sufficient  sureties,  of  whom  the  master 
of  the  ship  to  be  one,  to  be  approved  of  by  the  said 
officers  of  the  customs,  in  six  times  the  value  of  the  said 
gunpowder,  to  export  the  same  to  the  place  proposed, 
and  none  other;  and  to  produce  a  certificate^  within 
eighteen  months  firom  the  date  of  the  bond,  firom  the 
British  consul  or  vice-consul,  at  Bio  Janeiro^  of  the  said 
gunpowder  having  been  all  duly  landed  at  that  place : 
And  whereas  the  said  Mark  Bossett^  this  day,  entered 
outwards,  at  the  custom-bouse,  London^  on  board  the 
above  ship  Venus^  James  Lamsonj  for  Pemambuco^  400 
barrels  of  gunpowder.     Now  the  condition  of  this  obli- 
gation is  such,  that  if  all  the  said  gunpowder  shall  be 
eiqKirted  to  PerrutmbucOj  and  a  certificate  of  the  due 
landing  the  same  at  that  place,  produced  within  eighteen 
months  firom  the  date  hereof  firom  the  Briiulh  consul 
or  vice-consul,  then  the  obligation  to  be  void  and  of 
none  eiBfect,  or  else  to  remain  and  be  in  fidl  fi>rce  and 
virtue/'    The  above  bond  was  approved  of  by  the  proper 
officers  of  the  customs,  and  the  gunpowder  was  there- 
upcm  allowed  to  be  shipped.    The  derk  to  the  person 
who  supplied  the  bird-shot  proved  that  it  was  not  con- 
sidered as  warlike  stores.     The  goods  of  the  plaintiff, 
bang  shipped  on  board  the  said  vessel,  were  all  con- 
si|;ned,  on  his  account,  to  Manoel  Bibeiro  das  SUfoa  at 
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PerMmbwco.  The*  ship  sailed  on  the  voyage,  iniiired 
on  the  4th  Febmaryj  .1817,  and  was  obliged  to  put 
into  Spiiheadf  where  she:  was  detained  by  contraiy 
winds  till  the  12th  Marchj  when  she  again  proceeded 
for  Pemambuco.  On  the'  15th  April  she  made  the 
land,  eight  miles  to  the  northward  of  Pemambuoo^ 
and  stood  to  the  southward  to  make  the  port  The 
master  hoisted  EngUsk  colours,  and  made  the  usual 
aigoal  for  a  pilot.  No  pilot  came  on  board,  but 
two  Portuguese  ships  of  war  were  seen  standing  in  for 
the  roads  of  PertumbucOf  and  the  master  of  the  Fenut 
steered  towards  them  to  make  enquiries  respecting  the 
anchorage  being  a  stranger  to  the  place.  When  the 
Vefttis.  approached  the  Portuguese  ships,  one  of  them 
fired  a  shot  at  her,  and  sent  a  boat  to  board  her.  An 
officer  and  several  men  from  such  boat  did  immediatdly 
board  her.  This  o£Scer  asked  Captain  Lamson  yAtsitt 
he  was  bound  to^  and  uponhis  saying  to  Pertumbueo^  the 
officer  told  him  his  ship  must.not  go  into  Pertumbuco^ 
but  must  come  to  anchor  between  the  two  ships  of 
war.  The  said  officer  immediately  took  possession  of 
the  VemtSf  and  desired  one  of  his  men  to  take  the  helm, 
who  did  so  accordingly,  and  she  was  thereupon  brou^t 
to  anchor  between  the  two  ships  of  war.  The  Por-' 
tuguese  officer  then  compelled  the  captain  to  deliver 
up  all  the  ship's  papers,  and  to  go  onlxMtrd  one  of  the 
ships  of  war  called  the  Spirito  Santo.  The  pi^)ers 
were  inspected  by  the  officers  of  that  ship,  put  into  a 
bag,  and  delivered  to  the  prize-master.  The  same  even- 
mg  the  captain  was  again  sent  on  board  the  Vemts^  and 
the  person  to  whom  the  ship's  papers  were  delivered, 
with  dght  Portuguese  sailors,  went  on  board  likewise^ 
and  took  command  of  the  Fenus  as  prize^naster ;  eight 
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ma  <if  her  craw  were  bI  the  same  time  taken  oat  and  tNnt 
on  board  the  thipa  of  war.  On  the  following  morning 
llie  FemiSt  midcr  the  command  of  the  priceHBiaflter, 
teikd  for  Bakith  a  i^artvgyae  tettfement,  where  she 
aitived  on  the  2lat  ^j^ttkE^  Aa  soon  as  she  waa  anchored 
in  Am  fae^  several  boats,  obntainhig  officers  of  Taiioaa 
deacriptioDs,  eame  alongside^  and  the  officers  entered 
Imd  remained  on  boaid.  On  the  fiSd  jfyrd  she  waa 
rsmoVtd  higher  np  the  harbour,  and  on  the  26tk  a 
loldier  was  put  on  board  as  a  sentinel^  and  was  refiered 
night  and  morning.  On  <he  d<Hh  J^  and  dd  Mmf 
several  custom-hoase  officers,  and  about  30  men,  eaised 
and  carried  away  from  on  boaid  die  Vtnm  the  *00  faaiv 
rris  of  gunpowder,  and  eK^nveyed  chm  Co  the  fort  al 
SHiia^  The  wWe  of  the  oai^  was  remoAred  in  thn 
finetaanner  between  that  day  and  the  dthJIli^^  a  a0n* 
tind  fenuaning  on  board  till  the%  when  he  was  with* 
dtawtti  Naithier  the  captain  nor  the  mate^  nor  any  of 
the  €i«w  taf  the  VemtSf  was  €fer  dted  in  or  nmde  party 
to  aa^  judicial  prooeadings  tiespecdng  the  said  goods,  or 
was  ever  aaamilwd  as  a  witness  in  any  oomrt  of  justiosv 
or  upom  interrogatories,  at  BedUa  or  eiaewiiera  ra9|)ast«> 
iqgthegoodsk  When  the  captain  arrived  off  P^mtofcna 
he  did  lV()t  know,  ner  had  he  leccived  ahy  niMee  or 
hear^  that  Pemamhmoo  had  been  or  declaned  to  be^  or 
was  in  a  etale  of  bhxdiade^  and  he  first  heard  of  auch 
btockade  two  days  after  bebg  taken  possession  of  by 
the  Porf^gobBii  ships  of  war.  An  insurredaon  brake  o«t 
at  Pemanimco  in  B^bruary^  mul  was  not  heard  of  in 
JLondm  tSi  Jme.  As  soon  as  the  plaintiff  heard  of  the 
Aip  beil^  sdaed  (vi&  on  the  2€tii  «fim^  IS17)  he  gave 
notice  of  nbandonmcnt  to  the  defendant  and  the  other 
lAHienmlsia  Ml  the  poliqr* 

The 
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The  tise  then  stated  a  prodamation  of  the  Prince  1880. 
RcgeDty  dated  the  2d  January  1 8I79  prohibiting  the  el^- 
pQrtati<m  of  gunpowder  without  licence^  to  certain  plaoot  aggmd 
therein  mentionec^  amongst  whidi  were  the  territories 
of  the  long  of  Poiimgal^  in  Jmericu.  The  case  thai 
set  out  the  sentaioe  of  a  court,  describing  itself  as  a 
sHiHttne  coort  of  judioatuie  at  BahiOf  stating^  that  it 
appeared  from  the  prfxseedings  brfore  them,  that  the 
£i^f2M  brig  Fenns  being  bound  to  the  port  of  Per- 
nAmbuco^  with  a  cargo  consisting  of  400  barrds  of 
genpowderi  and.  other  warlike  stpre%  at  a  time  whoi 
the  port  was  under  blockade,  in  consequence  of  an 
insornsctiqn  e£  its  tnhabitaatSi  the  said  brig  was  de* 
ftaited  and  ordered  to  be  sent  into  the  port  of  this  citjr, 
bf  reas<Hi  of  the  400  barreb  of  En^ish  guopowder 
which  she  Was  so  cqnvc^ing  to  a  blockaded  port^  being 
an  article  expressly  prohibited  and  declared  to  be 
contrabakid  by  the  decree  of  the  26th  JMrmay  1610; 
and  the  laders  and  owners  of  such  artide  beii^  con- 
sequently Qomprehended  and  included  in  the  penalties 
imposed  hg  the  letters  patent  of  the  5th  Jamuay  1786| 
against  all  dealers  in  contraband  articles.  The  decree 
tbi^n  proceeded  to  condemn  the  gunpowder.  The 
case  was  ai^pied  in  last  HiUuy  tem  Igr 

Campbelli  for  the  Plainti£  Prima  frde^  the  under- 
writers in  this  case^  are  liable  for  a  total  loss  with 
benefit  g(  aalvi^  Tde  ship  was  captured,  the  goods 
insured  were  tak«i  from  the  possession  of  the  master 
and  crew,  and  never  were  restored,  and  there  was  a 
notice  of  abendonmeoc  The  first  ol^iection  antici- 
pated is,  that  the  loss  arises  firom  the  act  of  the 
govemaseBt  of  the  aasured,  for  a  contravcntien  of 
the  Imts   of   that  goyemment ;    but   the  sentence 

set 
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1820.       set  out  in  the  case^  is  not  the  sentence  of  an  Admiralty 
"■""■"       Court  proceeding  upon  the  law  of  nations,  but  of  a  mu- 
agqmst       nicipal  court  proceeding  upon  the  particular  ordinances 
of  the  state  under  whose  authority  it  acts.     The  sen- 
tence,  therefore,  is  not  receivable  as  evidence  of  any 
of  the  facts  which  it  alleges*      There  is  nothing   to 
shew  that  this  trade  was  contrary  to  the  laws  of  Portu- 
gal :  and  if  it  were  so,  it  would  not,  for  this  reason,  be 
considered  illegal  in  our  courts,  and  a  valid  insurance 
might,  nevertheless,  have  been  effected  upon  it    The 
plaintiff  being  domiciled  in  England^  he  was  to  be  con- 
sidered, for  the  purposes  of  commerce^  as  a  British  sub- 
ject ;  and  our  Courts  do  not  regard  the  fiscal  regulations 
of  foreign  states.     This  was  a  well-known  trade ;  and  as 
the  goods  are  specified  in  the  pQlicy,  the  underwriters 
well  knew  the  hazard  they  were  undertaking.     They 
must  shew,  therefore,  that  the  adventure  is  contrary  to 
the  law  of  this  country;  and  an  attempt  will  be  made 
to  do  so,  on  the  ground,  that  there  being,  at  the  time^ 
a  proclamation -in  force  under  12  Car.  2.  c.  4.  s.  12.  and 
83  6. 3.  c.  2.  s.  4.  against  the  escportation  of  gunppwder 
and  ammunition,  a  licence  was  necessary,  and  no  suffi- 
cient licence  was  obtained.    It  was  objected,  that  the 
licence  does  not  at  all  extend  to  the  shot;  but  the  case 
finds  that  this  was  merely  bird-shot,  which,  fix>m  the 
.  purposes  to  which  it  is  commonly  applied,  cannot  be 
considered  ammunition,  or  warlike  stores.     As  fitr  as 
concerns  the  gunpowder,  it  is  said,  that  the  licence  was 
only  conditional,  and  that  the  condition  on  which  it  was 
granted  has  not  been  fiilfilled,  as  a  bond  ought  to  have, 
been  entered  into  by  the  plaintiff  himself:  but  FosseH^ 
who  executed  the  bond,  may  well  be  considered  the 
merduint  exporter,  as  it  was  his  duty  to  put  the  gun- 
powder 
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powder  on  board  the  ship  in  which  it  was  to  be  exported.  1 820. 
The  bond  was  given  in  the  manner  in  which  this  trade  camslo 
is  uniforraly  carried  on ;  Ifor  the  vender  of  the  gunpowder, 
who  ships  it  for  exportation,  uniformly  gives  the  bond 
as  the  merchant  exporter.  This  bond  was  quite  satis* 
fictoiy  at  the  custom-house^  and,  as  the  assured  acted 
with  perfect  good  &ith,  the  Court  will  not  look  with  as- 
tuteness to  any  supposed  irregularity,  which  had  no  con- 
necticm  with  the  loss,  and,  in  no  respect,  encreased  the 
risk  of  the  underwriters. 

PuUcTj  contrl.  The  assured  must  be  considered  to 
have  broo^t  about  the  loss  himself,  as  it  was  the  act 
of  his  own  government.  The  goods  were  taken  by 
Portuguese  ships  of  war,  commissioned  by  the  Portuguese 
government,  and  conBemned  by  a  Portuguese  court. 
{Bajfley  J.  The  seizure  u  by  one  of  the  vessels  of  the 
Porfuguese  government;  but  the  condemnation  is  not 
the  act  of  an  admiralty  court]  lAbbott  C.  J.  It  is 
stated  to  be  the  supreme  court  of  judicature ;  but  it  is 
not  stated  that  it  had  jurisdiction  in  admiralty  matters.] 
He  dted  Cowmay  v.  Grey,  {a)  {Baj^  J.  There  the 
act  which  caused  the  loss  was  the  authorised*  act  of  the 
government]  Here  the  pIainti£P  is  a  subject  of  Portur 
galj  and  the  loss  is  occasioned  by  the  act  of  the  Por- 
tuguese  govemm^it,  in  condemning  a  ship  for  the 
breadi  of  a  blockade  which  they  themselves  had  made. 
{Bm^J.  Here  it  is  not  the  blockade,  but  t^e  breach 
of  the  blockade^  which  occasioned  the  loss.]  Another 
objection  to  the  plaintiff's  right  to  recover  is,  that  part 
of  the    cargo  consisted   of  bird-shot,    which   is  not 
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1820.  indaded  in  the  licence.  Now,  although  bkd-sbot  be 
r  ^  not  warlike  stores,  yet  it  fairly  comes  within  the 
Hnnti  description  of  arms  and  ammunition.  lAbbott  C.  J.  1 
cannot  think  that  bird-shot  can  be  considered  to  come 
within  that  description.]  The  great  objection,  how- 
ever, in  this  case  to  the  plaintiff's  right  to  recover  is, 
that  the  condition  upon  which  the  licence  was  granted 
has  not  been  complied  with.  Tlie  condition  is,  that 
the  merchant  exporter  should  give  the  security  required 
by  the  bond.  Now,  here,  the  plaintiff  was  the  mer- 
chant exporter  of  this  gunpowder,  and  not  Mark 
Fossett,  who  only  petitioned  for  the  licence  on  behalf  of 
himself  and  others.  The  plaintiff  has  not  given  the 
required  security,  and  consequently  the  terms  of  the 
licence  have  not  been  coyinplied  with.  The  exportation 
of  the  gunpowder  was  therefore  illq^al;  and  the  policy, 
being  one  entire  contract,  is  wholly  void.  Parkin  v. 
JXck.  {a) 

Campbellf  in  reply,  was  desired  by  the  Court  to 
confine  himself  to  the  objection,  that  the  bond  actually 
executed  was  not  a  sufficient  compliance  with  the  con- 
dition of  the  licence ;  and  he  contended,  that  inasmuch 
as  Mark  Fossett^  on  behalf  of  himself  and  others,  prayed 
leave  to  export,  he  might  be  considered  as  the  merchant 
exporter,  within  the  meaning  of  the  licence.  If  the 
word  said  had  been  introduced,  there  could  have  been 
no  doubt  upon  the  sul^ect ;  because,  then,  it  must  have 
referred  to  Mark  Fossett.  , 

Cur.  adv.  vuU* 
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Abbott  C.  J.  in  the  course  of  this  term  delivered  18S0. 
the  judgment  of  the  Court.  After  stating  the  fiicts  of  ^2miu> 
the  cas^  he  proceeded  as  follows :  <vattMf 

The  question  in  this  case  is^  whether  we  can  consider' 
Jdark  Fossett  as  the  exporter  of  this  gunpowder,  within 
the  meaning  of  the  licence.  It  appears  that  he  was  the 
manufiicturer  of  the  gunpowder,  and  that  he  sold  it  to 
the  plaintiffi  It  appears,  also,  from  the  affidavit  accom- 
panying .  the  petition  upon  which  the  licence  was 
granted,  (a)  that  he  was  to  ship  it  free  on  board.  Having 
done  that,  he  then  ceased  to  have  any  further  interest  in 
the  adventure.  The  shipment  having  been  made,  the 
goods  were  the  property  and  under  the  control  of  the 
present  plaintiff:  he,  therefore,  was  the  merchant  ex- 
porter, and  ought  to  have  given  the  security  required 
by  the  licence.  We  have  arrived  at  this  conclusion 
with  great  reluctance;  because  it  appears  that  in  this 
case  there  was  no  intention  to  violate  the  law,  and  that 
this  was  the  usual  mode  of  carryhig  on  the  trade.  We, 
however,  feel  ourselves  obliged  to  say  that  the  terms  of 
the  licence  have  not  been  complied  with :  the  consequence 
of  which  is,  that  the  plaintiff  cannot  recover,  and  that 
there  must  be  judgment  of  nonsuit. 

Judgment  of  nonsuit. 

(a)  This  affidftTit  is  not  set  out  in  the  esse.     It  was  laid  before  the 
Coun  tyy  conient  of  both  parties  after  the  argument. 
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REGULA  GENERALJS. 

Miehadmas  Tenth  1880. 

Whereas  by  the  cQmmon  consent  rule  in  actions 
of  ejectment,  the  defendant  is  required  to  confess,  leasee 
entiy,  and  ouster,  and  insist  upon  his  title  only :  and 
whereas,  in  many  instances  of  late  years,  defendants 
in  gectment  have  put  the  plaintiff  after  the  title  of 
the  lessor  of  the  plaintiff  has  been  established,  to  give 
evidence  that  such  defendant  was  in  possession  (at  the 
time  the  gectment  was  brought)  of  the  premises  men- 
tioned in  the  ejectment,  and  for  want  of  such  proof 
have  caused  such  plaintifis  to  be  nonsuited :  and  whereas 
such  practice  is  contrary  to  the  true  intent  and  meaning 
of  such  consent  rule,  and  of  the  provisions  therein  con- 
tained .  for  the  defendants  insisting  upon  the  title  only : 
it  is  therefore  ordered,  that  from  henceforth  in  every 
action  of  ejectment  the  defendant  shall  specify  in  the 
consent  rule^  for  what  premises  he  intends  to  defend, 
,  and  shall  consent  in  such  rule  to  confess  upon  the  trial, 

that  the  defendant  (if  he  defends  as  tenant,  or  in  case  he 
defends  as  landlord,  that  his  tenimt)  was  at  the  time  of 
the  service  of  the  declaration,  in  the  possession  of  such 
premises ;  and  that  if  upon  the  trial  the  defendant  shall 
not  confess  such  possession  as  well  as  lease^  entry,  and 
ouster,  whereby  the  plaintiff  shall  not  be  able  further  to 
prosecute  his  suit  against  the  said  defendant,  then  no 
costs  shall  be  allowed  for  not  further  prosecuting  the 
same^  but  the  said  defendant  shall  pay  costs  to  the 
plainti£^  in  that  case  to  be  taxed. 

By  the  Court. 

THE   END   OF   MICHAELMAS   TERM. 


CASES 


ARGUED  AND  DETERMINBD  ]82l. 

M  TItt 

Court  of  KING'S  BENCH, 


Hilary  Ternij 


In  the  First  and  Second  Years  of  the  Reign  of 
George  IV. 


Cowi£  and  Another  against  Halsall.         Tuetiay, 

AUCTION  by  the  indorsee  against  the  acceptor  of  a  a  bill  of  ex- 
bill  of  exchange.  The  first  count  of  the  declaration  imcd  Mxepu/ 
stated  the  bill  to  have  been  drawn  by  one  S.  Daniel  and  S?^i[id£oitt 
accepted  by  the  defendant,  payable  at  Mr.  Bidlak^%,  SaSSlSrf 
48.  Chimdl  Street.    The  second  count  stated  a  general  ^^^*^f 
acceptance.      At  the  trial  before  AbboU  C.  J.  at  the  "bif  «VMr. 
Londan  sittinffs  after  last  Michaelmas  tenn»  it  appeared  streeir  Hdd, 

®  thu  this  was  » 

in  evidence,  that  the  bill  was  originally  accepted  by  the  msteriai  aitcr- 
defiendant  generally,  and  that  the  words  <<  payable  at  theaoccpcor^ 
Mr.  Bidlake%  48.  Chiswell  Streeii""  were  not  in  the  hand-  ^^^^ 
writing  of  the  acceptor;  and  the  jury,  upon  a  question 
submitted  to  them,  found  specially  that  the  bill  was 
Voi.  IV.  P  altered 


J 
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1821.  altered  by  the  drawer  without  the  consent  of  the  ac- 
ceptor,  and  AbhoU  C.  J.  was  of  opinion,  that  such  an 

<va*n^  alteration  vitiated  the  bilL  and  then  directed  the  jury  to 
find  a  Tei^iUct  for  t^  defefidfint 

Mamfoi  now  moved  for  a«ew  triali  and  contended 
that  the  defendant  was  liable  upon  the  general  accept- 
ance^  and  he  distinguished  thb  case  from  TOmaink  v. 
Gr€fm{fl\^  bep^t^  tl^  l^iNi  in  that  ca9e»  was  originally 
made  payable  at  Bloxdm  and  Co.'8|  and  their  name  was 
erased  and  that  o£Esdaile  and  Co.  inserted.  The  ac* 
ceptor,  therefor^  had  never  i^ndertak^n  generally  to 
pay  the  bill,  but  only  to  pay  it  at  a  particular  place, 
and  the  alt^ration  was  in  a  special  acceptance.  H^^ 
however,  the  party  was  originally  liable  by  his  general 
acceptance,  and  that  liability  still  continues.  In  Masier 
V.  MUler  (6),  where  tlie  date  of  the  bill  was  altered,  the 
liability  of  die  party  was  dianged ;  and  the  original  con- 
tract did  not  remain  as  it  does  here.  The  whole  effect 
of  this  alteration  is  to  impose  ao  additional  duty  on  the 
holder  of  the  bill,  but  the  contract  of  the  acceptor  is 
not  thereby  chanjged* 

Abdoxt  C.  J.  It  is  perfectly  dear,  that  if  the  circttm* 
stance  of  the  biU  being  made  payable  at  a  particular 
place^  be  a  material  part  of  the  instrument,  this  addition 
to  it  by  the  drawer,  without  the  concurrence  of  the  ae« 
ceptor,  will  vitiate  it  altogether.  Now  an  acceptance 
is .  a  material  part  of  a  bill  pf  exchange ;  and  may 
be  either  geqeral  or  special.  By  a  general  aco^t*^ 
anc^  the  acceptor  undertakes  to  pay  the  bill  at  any 

(a)  1  Af.  4  8.135,  .  (*)  S  if.  M  141. 

place 


«i 
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place  where  he  may  be  called  upon.  By  a  special  ac-  182U 
ceptance,  be  undertakes  to  pay  at  the  place  named  in  cown 
the  bilL  This  alteration  made  it  a  special  acceptance, 
to  pay  the  money  at  Mr.  Bidlak^Sj  Chimell  Street. 
Until  these  words  were  introduced,  the  acceptor  would 
be  bound  to  pay  the  bill  at  any  place.  According  to 
the  late  decision  in  the  House  of  Lords  in  the  case  oiEcnoe 
y.  Young  {a\  this  forms  so  material  a  part  of  the  con- 
tract, that  unless  the  bill  be  pi*esented  at  that  place,  tlie 
acceptor  is  not  liable  at  all.  I  am,  therefore,  of  opinion 
that  the  addition  made  to  this  bill  by  those  words  was 
an  alteration  in  a  material  part  of  the  ii^strument,  anc)^ 
haying  been  made  without  the  privity  of  the  acceptor^ 
the  bill  thereby  became  yoid. 

Bayley  J.  I  am  of  the  same  opinion.  Any  material 
alteration  in  a  written  instrument  vacates  it;  and  I  think 
jthis  was  'a  material  alteration ;  for  it  might  subject  the 
party  to  some  inconvenience.  The  holder  would  present 
the  bill  at  £.,  where,  of  course,  under  these  circum- 
stances, it  would  be  dishonoured;  and  he  might  then,  after 
sending  by  the  post  notice  of  the  dishonour,  immediately 
sue  out  a  writ,  and  arrest  the  acceptor. 

HoLROYO  and  B£st  Js^  concurred. 

Rule  refused* 

(fl)  2^.4  .&.  16-5.  ^ 
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wtiMUbvt  Smith  against  Thatcher. 

2j*»,^  assumpsit  by  the  plaintiff,  as  drawer  of  a  KD  ofex- 

tt  tMhug^  change,  against  the  acceptor ;  the  bill  was  dated  Jiify 

psyiible  »t  S5tb,  I82O9  and  was  drawn  for  the  sum  of  300/.  payable 

Co.'s,  has  not  at  two  months,  and  accepted  by  the  defendant,  ^myable  at 


ID  tbdr  handi     Messrs.  Coiif^  and  Co.    Plea,  general  issue.   At  the  trials 
*^  ^  ^^11      ^  ^®  sittings  at  Westminstery  after  last  Michaelmas  term, 
before  Bayley  J.,  the  Plaintiff  proved  the  acceptance  and 


iMb  nolcn- 


rf?*  ^i!i^^    dishonour  of  the  bill.    No  proof  was  given  of  any  notice . 


ofilsdiibo. 


Qttcrj,  of  dishonour  to  the  defendant,  but  the  plaintiff  proved, 

whether,  in  the  %%*»-% 

CMC  of  Midi  nn  that  at  the  time  when  die  bill  was  drawn,  the  defend* 

iiotio0be»uDdflr  ant  had  a  balance  with  Messrs.  *Coutts  and  Co.,  of 

*"^  712/.  135.  3d,  and  that  when  the  bill  became  due,  this 


""^  balance  had  been  reduced  to  41/.  U.  4d.    Upon  thib 

evidence  being  given,  Baj/ley  J.  was  of  opinion,  that  the 
defendant  was  not  entitled  to  notice  of  the  dishonour  of 
the  bill,  and  the  plaintiff  obtained  a  verdict;  and  now, 

Brougham  moved  for  a  rule  nisi  to  enter  a  nonsuit. 
In  this  case  the  defendant  was  entitled  to  notice.  It  is 
true,  that  in  Bickerdike  v.  BcUman  {ja\  it  was  deter- 
mined, that  where  the  drawer  has  no  effects  in  the  bands 
of  the  drawee,  he  is  not  entitled  to  notice;  but  Lord 
pUenbcroughy  in  Orr  v.  Maginnis  (i),  held,  that  if  there 
be  any  effects  of  the  drawer  in  the  hands  of  the  drawee 
at  the  time,  it  would  be  very  dangerous  apd  inconvenient, 
merely  on  account  of  the  shifting  of  a  balance^  to  bold 

(•)  1  T.  K.  405.  (6)  7  JBoM,  9S9. 

notice 
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notice  not  to  be  necessary.     Now  the  principle  there        1821. 
laid  down  applies  to  this  taae.    Here,  the  acceptor  had 
effects  in  the  hands  of  Cotdh  and  Co.,  at  the  time  of  his      J'(P'*^ 
acceptance,  sufficient  to  discharge  the  bill,  and  the  ba« 
lance  was  a  shifting  one,  during  the  whole  of  £he  inter* 
val  between  that  time  and  the  time  of  presentation  for 
payment;   tind  Hammond  v.  i>ufrene{a)  is  to  the  same    ,    . 
eflfect* 

Ab^oti  C.  J.  The  case  of  Orr  v.  Maginms  turned 
principally  upon  the  want  of  a  protest  for  non-accept- 
ance of  a  foreign  bill  of  exchange ;  and  I  do  not  think 
that  the  principle  now  contended  for  is  there  laid  down 
with  sufficient  generality  to  he  applicable  to  the  present 
case.  It  may  be  very  doubtful,  whether  any  notice  at  all 
be  necessary,  under  any  circumstances ;  for  here^  the 
acceptor  having  appointed  a  special  place  for  payment, 
may,  perhaps,  be  considered  as  having  made  Messrs. 
Coutts  and  Ca  his  agents,  for  the  purpose  of  paying  the 
bill,  and  then  their  refusal  to  pay  may  be  considered  as 
a  refusal  by  him,  in  which  case  no  notice  could  1^ 
necessary.  At  any  rate^  however,  in  the  present  case^- 
the  want  of  notice  can  be  no  defend,  for  the  defendant 
bad  not,  at  the  time  when  the  bill  became  due,  sufficient 
effects  at  the  place  appointed  by  him  for  the  payment  of 
it.    The  rule  must,  therefore,  be  refused.. 

Per  Curiam^  Rule  refused, 

(a)  9  Campb.  145.  «    / 
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January  24di« 


Reec£  and  Another  against  Right,  Genti 


Where  an  at- 
torney for  the 
plaindfT  suffer- 
ed the  case  to 
be  called  on 
without  pre- 
▼iouslj  ascer- 
taining whether 
a  material  wit- 
ness, whom  the 
plaintiff  had  un- 
dertaken to 
bring  into 
court,  hadar- 
rivedf  in  con-  \ 
sequence  of 
which  the 
plaintiff  was 
nonsuited: 
Held,  that  in 
an  action 
against  him  for 
negligence,  it 
was  properly 
left  to  the  jury 
to  say  whether 
be  had  used 
reasonable  cire 
in  conducting 
the  cause ;  and 
the  jury. having 
found  in  the 
negatiTe,  the 
Court  refused 
to  disturb  the 
Terdict. 


A  CTION  against  an  attorney  for  negligence.  Plea,  the 
general  issue.  At  the  trial  at  the  sittings  at  WeU^ 
minster  J  after  last  Michaelmas  term,  before  Abbott  C  J., 
it  appeared,  that  the  defendant  bad  been  retained  by  the 
plaintiffi,  as  their  attorney,  to  commence  and  prosecute 
an  action  against  a  person  of  the  name  of  Clarke^  for  a 
debU  In  support  of  that  case,  one  Fermin  was  a  ma^ 
terial  and  necessary  witness.  This  person  resided  at 
Cokhesler;  and,  on  the  day  before  the  cause  was  tried^ 
Beece^  one  of  the  plaintifis,  who  had  previously  directed 
the  defendant  not  to  subpoena  Fermin^  being  informed 
by  the  defendant  and  his  clerk,  that  the  trial  would  come 
on  the  next  day,  undertook  to  take  care  to  have  Fermin 
at  Westminster  at  the  sitting  of  the  Courl;,  and  directed 
the  defendant  to  have  the  other  witnesses  ready.  He 
then  sent  off  a  special  messenger  to  Colchester  for  the 
witness.  On  the  morning  of  the  trial,  all  the  other 
witnessess  were  in  court,  and  the  defendant  then  seeing 
the  foreman  otBeece  there^  enquired  from  him,  whether 
Fermin  had  arrived,  and  was  informed,  that  he  had  not 
seen  him,  but  that  he  supposed  he  was  arrived,  and 
that  he  was  getting  his  break&st  at  some  adjoining  coffee- 
house. The  defendant,  upon  ihis  information,  and 
without  previously  sending  to  ^^re  at  any  coffee- 
house in  the  neighbourhood,  but  relying  on  the  assur- 
ance of  Reece  given  the  day  befor^,  suffered  the  cause 
to  be  called  on.    The  plaintiiSs  on  that  occasion  were 

Don- 


Rioiir* 
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nonrofted,  In  eoUKquence  of  FermitCn  absence.  li^min  \MU 
arrived  itt  eourl  abbiit  fth  hour  afterwards,  having,  by  — ~ 
aomt  aeddellt,  been  delayed  on  the  road.  The  Lord'  t^nina 
Chief  Jastice  left  it  to  the  jury  to  liay,  whether,  nnder 
thew  drcamstadoed^  the  defendant  had  u^  reasonabld 
care  and  diligence  in  hot  pr^ioosly  ascertaining  whether 
tilt  witness  had  arrived ;  and  in  tns6  he  had  not  arrived^ 
in  not  withdrawing  the  records  The  jury  fi)nnd  a  ver^^ 
diet  ibr  the  phdntift.    And  now,    . 

ScarkU  moved  for  a  new  trial.  In  this  case^  the 
plainiiff  Sate  himself  was  the  person  really  in  fimit; 
for  he  had  undertaken  that  the  witness  should  be  in 
court  in  time  to  give  evidence;  there  was,  therefore, 
no  negligence  on  the  part  of  the  attorney.  Besides,  at 
all  events,  he  can  only  be  liable  for  gross  negligence ; 
and  here  that  cannot  be  said  to  have  been  the  case ;  for 
at  the  most,  it  was  an  error  in  judgment,  in  calculating 
between  two  evils,  viz.  the  withdrawing  the  record,  bjf 
tvhich  the  plaintiffii  must  have  sustained  a  certain  loss; 
and  the  chance  of  a  nonsuit,  in  cate  the  witness  did  not 
appear,  whidi,  from  the  account  given  by  the  pIainti£F's 
ftiteman,  he  had  no  great  reason  ta  i^prehend  would 
be  the  case.  Thli  cannot,  therefore,  be  considered  as 
gttm  negligencet 

ABScrrt  C.  J.  It  seems  to  me  tkat  it  was  properly 
left  to  the  jury  to  determine,  whether  there  was, 
on  this  occasion,  reasonable  eare  nsed  by  the  attorney 
or  not.  They  have  found,  that  reason^le  eare  was  not 
used,  and  I  cannot  say  that  their  verdict  is  wrong.  It 
iraa  the  duty  of  the  defendant  not  to  sufibr  the  case  to 
be  called  on^  tmleM  he  had  previously  ascertained  that 

P4  aU 
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IdSl.       all  his  witnesses'  were  present;  and,  at  the  time  when 


Rbics 


this  case  came  on,  it  must  have  been  wholly  uncertain 
agai^  whether  Firmin  had  arrived.  As  to  the  enquiry  firon 
the  plaintiff's  foreman,  it  was  obvious  that  he  knew 
nothing  personally  of  the  matter;  and  the  defendant 
n^lected  to  make  any  enquiries  at  the  adjacent  coflfee- 
houses^  which,  if  he  had  done^  he  would  have  found 
that  the  witness  had  not  arrived :  he  might,  then,  have 
withdrawn  the  record.  There  is,  therefore,  no  ground 
for  disturbing  the  present  verdict. 


Per  Curiam^  Rule  refosed. 


rh^nday,  .    Pruessino  (fgoinst  Tko* 

JbnaMrry  S5tfa. 


A  {najnmwunff 
note  for  the 


^DECLARATION  on  a  promissory  not^  by  which 
^ymsatoTsou  the  defendant  promised  to  pay  to  the  plainti£^ 

«fbr  date,  with  three  months  after  the  date  thereof  30/^  with  IcnM 

imniort  finom 

tiM.dat0,  ra.  ifiierea  Jrom  the  date  thereqf.  At  the  trial  before 
2|^J^!ii^ioa  Hoirqjfd  J.,  at  the  kst  Middlesex  sittings  it  appeared 
Mdi^sS^  ^P^^  ^^  production  of  the  note  that  it  was  written  on 
a  stamp  applicable  to  a  80/.  note.  It  was  then  ob* 
jected,  that  inasmuch  as  the  note  was  given  for  SOLf 
with  lawful  interest  from  the  date  therettfy  it  was  ih  effect 
a  security  for  30/.  and  7i.  ScL,  three  months'  interest 
thereon ;  and  therefore,  within  the  55  G.S.  c.  184* 
iched.  part  1.^  was  given  for  the  payment  of  a  sum 
exceeding  30/.|^  and  ought  to  have  had  a  stamp 
of  35.  ^d. ,  The  learned  Judge  directed  the  jury  to  find 

aver< 
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a  verdict  for  the  plaintiff,  with  liberty  for  the  defendant       182K 
to  move  to  enter  a  nonsuit ;  and  "■"— 

Chiify  now  moved  accordingly,  and  urged  the  same  '  '^ 
arguments  as  were  offered^  at  the  trial;  and  be  cited 
Camertm  Y.  SmiiKia)^  to  shew  tjiat  where  interest  is 
reserved  on  the  &ce  of  a  bill  it  forms  part  of  the  debt, 
and  therefore  may  be  added  to  the  principal,  so  as  to 
constitute  a  good  petitioning  creditor's  debt  under  a  com"> 
mission  of  bankruptcy.  Here,  the  interest  is  expressly 
reserved  on  the  face  of  the  note,  and  the  sum  for  which 
it  was  made  payable  is  SOL  7s.  6/2.,  the  principal  and 
interest.  It  ought,  therefore,  to  have  had  a  stamp  appro- 
priated to  a  note  given  for  the  payment  of  a  sum  of  . 
money  exceeding  30/. ;  and  he  also  cited  Israe/  v.  Ben^ 
Jamin  (6),  where  this  very  point  came  under  the  consi- 
deration  of  the  Court,  and  was  not  determined* 

Abbott  C.  J.  The  stamp  act  imposes  upon  every 
promissory  note  for  the  payment,  at  any  time  exceeding 
two  months  after  date,  of  any  sum  of  money  exceeding 
202.,  and  not  exce^ing  80/.,  it  duty  s>(  25.  6^,  and 
oth^  duties  upon  other  notes  in  proportion  to  the  sums 
thereby  secured.  The  object  of  the  legislature  was  to 
impose  a  pro  rata  stamp  duty  upon  the  sum  actually 
due  at  the  time  of  taking  the  security,  and  not  upon 
'  what  might  become  due  in  future  for  the  use  of  the 
money.  The  question,  therefore,  in  this  ciise  is,  what 
was  the  sum  due  at  the  time  when  the  note  was  taken  ? 
For  that  is  the  sum  secured.  I  am  quite  satisfied  that 
the  words   *<  sum  of  money"  in  the  act,    mean  the  . 

(a)  2S.^J,  SOS.  (b)  9  Caff^.  40.  ] 

prin- 
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18S1«  principal  sum  mentioned  kk  the  notei  and  not  a  sum 
""■"^  compounded  of  principal  and  interest  A  contrary  de* 
a^ina,  cision  would  be  most  mischievous,  and  have  the  effect  of 
avoiding  many  securities;  for  it  has  been  the  constant 
practice^  under  similar  provisions  applicable  to  bonds 
in  this  and  former  stamp  acts,  to  measure  the  stamp 
duty  by  the  principal  sum  secured,  although  interest  ia 
always  made  payable  from  the  date  of  the  bond, 
think,  therefore^  that  this  rule  ought  to  be  refused. 

Rule  refiised.' 


j^^y,  Pitt  against  Shew  and  Others. 

intfcfpoaithe  ]])£;CLARATION  in  trespass  for  breaking  anden* 
^dan^mi  was  tering  plaintiff's  dwelling-*house,   and  for  takii^ 

Sd^^^***'  divers  goods,  chattels,  and  effects.  Plea,  not  guilty. 
^S^ff^i*ht  "^^  defence  relied  upon  at  the  trial  was,  that  the 
moTcr  the  ▼»-   defendants  entered,  on  the  14th  day  of  Aprils  1890, 

1116  of  flztUZCfy 

andcr  these  Under  a  distress  warrant  for  half  a  year's  rent  due  to 
£08115  and  MackkvD^  as  the  assignees  ciAdamp  a  bank* 
rapt  I  and  that,  on  the  £7thdayof  4p^  18^<>»  they 
sold  the  furniture^  &&;  and  that  defence  was  made  out 
in  evidence*  It  appeared,  forther»  that  they  had  taken 
certain  fixtures,  the  use  of  which  had  been  demised  by 
the  leaae  under  which  the  plaintiff  held*  Jbboit  C.  J. 
was  of  opinion  that  these  fixtures  could  not  be  by  law 
distrained.  As  to  the  rest  of  the  goods,  he  left  it  to  the 
jury  to  say  whether  die  defendants  had  sold  within  a 
reasonable  time.  The  jury  found  a  verdict  for  the 
plaintiff  as  to  the  fixtures,  damages  57/.  10^. ;  and 
for  the  defendants  as  to  the  other  parts  of  the  case. 

Gumey 
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QttfUjf  now  moyed  to  enter  judgment  fc^  the  de-       1821. 
fimdant)  non  obstante  veredicto,  on  the  ground  that  the       ~r~ 
plaintiff  was .  not  entitled  to  recover  the  value  of  the        t^mui 
fixtares  under  this  declaration,  which  charged  the  de- 
fendant with  taking  goods,  chattels,  and  effects;    and 
he  cited   NiMet  v.  Smith  (a),    where^  in  replevin   for 
taking    goods    and    chattels,    to  wit,   one    lime-kiln, 
and  avowry  for  rent  in  arrear,    the  plaintiff  pleaded 
in  bar  that  the  lime-kiln  was  affixed  to  the  freefacdd, 
and  therefore   exempt   from  distress.      To  this  plea 
there  was  a  general  demurrer ;  and  the  Court  held,  that 
the  plea  stating  the   lime-kiln  to   be  affixed  to  the 
freehold  was  inconsistent  with,  and  a  departure  from, 
the  declaration,  which  treated  it  only  as  a  chatteL 
The  effect,   therefore^    of  that  case  was,   that  fixtures 
do  not  come  within   the  description  of  goods  and 
chattels.     So,  in  Lee  y.Bisdon  (5),  it  was  held  by  the 
Court  of  Common  Pleas,  that  an  action  for  goods  sold 
and  delivered  would  not  lie  for  fixtures;   and  Nidt  v. 
Builer(c)  is  to  the  same  effect.      Here^  the  plaintiff 
had   possession   of  these  fixtures  under  the  demise 
and  the  landlord  might  distrain  them  for  rent. 

Abbott  C.  J.  I  am  of  opinion  that  the  value  of 
these  fixtures  may  be  recovered  under  the  terms  men- 
tioned in  the  declaration,  <^  goods,  (Chattels,  and 
effects.'*  Fixtures  may  be  taken  in  execution  under 
a  fieri  fadas,  which  contains  similar  words.  They  are 
not  distrainable,  not  being  severable  firom  the  firee- 
hold ;  uid,  for  that  reason,  not  being  capable  of  being 
restored  in  the  same  plight  in  which  they  were  before 

(a)  4  r.  It.  504.  (6)  8  Marth,  495. 

(0  5  Eip.  176. 

sever- 
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i821«  .  seyerance.  And,  for  the  eame  reason,  before  the  statute 
11  Geo.  2.  c.  19,,  growing  com  could  not  be  dis* 
trained. 

Rule  refused. 


^xw« 


goods  dutnin- 


Same  against  Same. 

AtcMoniUe  HTHE  plaintiff,  in-  person^  moved  for  a  new  trial, 
eiq^stioDo/  ^^  ^^  ground   that   ^ere  ought  to  have  been  a 

Ae^*^^  general  verdict  in  his  &vour;  because  the  defendants 
Swd**^  aT  ^^  remained  upon  the  premises  for  too  long  a  pe- 
liadl^id  for  ap-  nod,  and  had  not  immediately  after  the  expiration  of 

praisiiig  and 

■dliogtfio  ^  five  days  from  the  time  of  distress  taken,  appraised, 
and  sold  the  goods,  pursuant  to  the  2  J^  <$-  JIf.  sess.  1» 
c.  5.  5.  £•,  and  1 1  G.  2.  c.  19.  s.  10. 

But  the  C!ourt  were  clearly  of  opinion  that  it  was 
lawful  for  the  landlord,  and  those  acting  under  him, 
to  remain  more  than  five  days  upon  the  premises^ 
for  the  purpose  of  selling  the  goods  distrained.  By 
law  he  could  not  sell  till  five  days  had  expired ;  and, 
taking  the  two  acts  together,  it  is  clear  that  it  must 
be  left  to  the  jury  to  say  what  is  a  reasonable  time, 
after  that  period,  within  which  t9  sell  the  goods; 
and  the  jury,  in  this  case,  having  found  that  the 
defendants  had  sold  within  a  reasonable  tim^  there 
is  no  ground  for  disturbing  the  verdict. 

Rule  refijsedt 
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HuKTEtt  against  King.  ^^*  ^^ 

nPHIS  was  an  action  against  an  attorney  for  ncgU-  inuiactioB 
gence  in  the  negotiation  of  an  annui^*     At  the  tS^f^ne. 
trial  before  Hobrtyd  X,  at  the  last  sittings  after  Mi-  t^^!^!i^ 
chadmas  term,  Tlionm  Pike^  the  grantor  of  the  annuityi  ^"^'J^ 
was  called  as  a  witness  on  the  part  of  the  plaintiff,  to  Jjl^**^[jj; 
prove  that  the  snbscription  of  his  name  to  the  deed  of  ^  ^  ^  gnat. 

or  M  a  oompe- 

oovenant  to  secure  the  annuity  was  forged.    It  was  ob-  tentwitneM  to 
jected  at  the  trial,  that  without  a  release  from  the  guy. 
plaintiff  he  was  not  a  competent  witness.     The  ob» 
jection  was  ,  overruled,    and  the  plaintiff  obtained  a    . 
verdict;  and  now 

Denman  moved  for  a  new  trial.  This  evidence  waft 
improperly  received.  There  is  no  decision  upon  the 
point  in  any  civil  case ;  but  in  criminal  cases  it  has  been 
loog  settled^  that  a  party  by  whom  an  instrument  pur- 
ports to  be  made  is  not  an  admissible  witness  to  prove 
it  forged,  if  be  would  either  be  liable  to  be  sued  upon 
the  instrument,  supposing  it  to  be  genuine,  or  thereby 
be  deprived  of  a  legal  claim  against  another.  In 
PhUUpps  on  Evidence^  chap.  5.  sec*  6.,  the  authorities 
npAn  this  subject  are  collected.  There  is  no  distinction^ 
in  principle,  between  civil  and  criminal  cases  in  this  re- 
elect. Here,  iSHwUer  recovered  the  wbble  value  of  the 
annuity  against  the  defendant,  he  never  could  sue  PUce 
on  the  deed ;  for  the  verdict  obtained  in  this  action  , 
would  be  evidence  in  such  an  action,  by  Hunter  against 
Pike^  to  shew  that  Hunter  had  received  no  damage. 

Abbott 


sio 
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HUMTXR 


Abbott  C.  J.  I  am  of  opinion  that  this  evidence  was 
properly  admitted.  The  case  of  forgery  has  always 
been  considered  an  anomaly  in  the  law  of  evidence. 
The  question,  however,  in  civil  cases  is,  whether  the 
witness  h^  any  interest  in  the  verdict  Now,  if  Hunier 
brought  an  action  against  Pike^  the  latter  could  not  by 
plea  avail  himself  of  this  verdict,  because  it  is  res  inter 
alios  acta ;  and  if  it  could  not  be  pleaded  in  bar,  it 
would  not  be  admissible  in  evidence  in  such  an  action. 
In  actions  against  the  sherifip  for  an  escape  upon  mesne 
process,  sometimes  the  whole  debt  is  recovered  against 
the  sheriff;  yet,  in  an  action  against  the  original  debtor 
for  the  debt,  he  could  not  plead  in  bar,  or  give  in  evidenoe^ 
in  redaction  of  damages,  the  judgment  obtained  in  the 
action  against  the  sheriff.  I  am  therefore  of  opinion,  that 
as  Pike  could  not,  in  an  action  brought  by  Hunter  against 
him  upon  the  annuity  deed,  avail  himself  of  this  verdict, 
he  has  no  interest  in  it ;  and,, consequently,  that  he  was 
a  competent  witness  to  prove  the  forgery. 

Rule  refused. 


Friday, 
January  26th^' 

An  inso^nce 
broker  is  only 
entitled  to  re- 
ceiTe  payment 
for  the  enured 
from' the  under- 
writer in  mo- 
ney; end,  there- 
fore,  a  custom 
to  set  off  the  ge- 
neral belanoe 
due  Arom  the 
broker  to  the 
underwriter  in 
the  settlement 
of  a  particular 
kMsbill^SaL 


Todd  against  TSLrxd. 

"J^HIS  was  an  action  by  the  assured  against  an  under* 
writer,  tried  before  JbboU  C.  X,  at  the  London 
sittings  after  Michaelmas  term.  The  only  question 
was,  whether  the  loss  had  been  paid.  The  assured  bad 
employed  one  Powers  a  broker,  to  effect  the  polioy» 
which  he  returned  to  the  assured*  Some  time  after  the 
loss  happened;  the  assured  sent  the  policy  to  him  for  the 
purpose  of  adjusting  the  loss,  and  receiving  from  the 

under- 


Ekd. 
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underwriters  the  amount  of  thdr  several  subscripdons.        \  62U 
The  policy  was  adjusted  by  the  defendant,  and  part  of  the  . 

sum  for  which  he  had  subscribed  the  policy  was  duly  egatna 
paid  over  to  the  plaintiff.  At  the  time  of  settling  the 
loss,  the  broker  was  indebted  to  the  tviderwriter  for 
premiums  on  other  policies  of  assurance^  but  to  vhlch 
the  plaintiff  was  not  aparty,  in  a  sum  equal  to  the  resi- 
due of  the  money  due  on  the  policy  in  question ;  and 
this  sum  was  allowed  in  account  between  the  broker  and 
the  underwriter;  and  it  was  contended  that  this  was 
to  be  considered  as  payment  to  the  assured  to  that 
amount*  It  was  proved  at  the  trial,  that  it  had 
been  the  practice  at  Zioycl's  coffee-hous^  for  many 
years,  thus  to  settle  ^sses  between  the  broker  and 
the  underwriter,  The  Lord  Chief  Justice  was  of  opinion 
that  such  a  usage  could  not  be  supported  in  law,  that 
tJie  broker  had  only,  authority  to  receive  payment  in 
money  fiY>m  the  underwriter ;  and  the  plaintiff  recovered 
a  verdict.  The  Solicitor-General  now  moved  for  a  new 
trial,  and  contended  that  this  money  so  allowed. in 
account  between  the  broker  and  underwriter  might,  in 
consequence  of  the  usage  which  had  so  long  obtained  at 
Utnfd^^  cofiee-house^  be  considered  as  payment  to  the 
assured.  If  this  wei^e  not  payment,  all  that  the  under- 
writer would  have  to  dc^  would  be,  first,  to  require  pay- 
ment of  the  balance  due  to  him  from  the  broker  in  money; 
and  then  to  return  it  to  him,  together  with  the  residue. 

Per  Curiam.  The  broker,  as  agent  bf  the  assured, 
iras  only  entitled  to  receive  payment  in  money ;  and  no 
usage  can  sanction  such  a  practice  as  that  which  is  stated 
to  have  prevailed  in  this  particular  business*  This  is,  in 
fiM^t,  an  attempt  to  pay  the  debt  of  one  person  with  the 
money  of  another* 

Rule  refused* 
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£*'v.  Edwards  against  Dick. 

J»|^^J^  ASSUMPSIT  by  plaintiflf  as  indorsee,  against  tbe 
dnwarofabOl    '      defendant  as  drawer  and  indorser  of  a  bill  of  ex- 

PMTtbltt  at  ft  •  - 

pvtiailtf  change.    The  bill  was  dated  December  1.  1819,  and  was 

dSam^tuano  ^^^^^  by  defendant  upon,  and  accepted  by,  Lord  JB., 
^^oomrbL  for  the  sum  of  240t,  payable  at  thriee  months,  at  Mr. 
^J^jgj"^  Nemland's  chambers.  New  Inn.  Plea,  general  issue.  At 
nor  hit  any  Jle.  the  trial  at  the  sittincrs  after  last  Mtckaelmas  tenOf 

fence  that  Um  ^ 

bfli  WM  accepi-  before  Bajfley  J.,   it  appeared  that  the  bill  had  been 

<m1  tat  a  flamioff 

debt,  if  it  be  in.  duly  presented  and  dishonoured ;  but  no  notice  had  been 


^ttedrvmkliL  giv^n  to  the  acceptor  o^  its  dishonour.      It  was  also 

dm^^ttoa*    proved  that  it  had  been  drawn  and  accepted  in  discharge 

^bratSnictm  ^^  *  ^*^  ^^  money  won  at  play,  but  that  the  plamtiff 

bbraugbt        bad  received  it  from  the  drawer  in  payment  of  a  bonft 

fide  debt     The  learned  Judge  was  of  opinion  that 

neither  of  these  circumstances  formed  any  defence  to  the 

present  action ;    and  the  plaintiff  obtained  a  verdict* 

And  now 


R  Pollock  ttioyed  (by  leave  of  the  learned  Judge)  td 
enter  a  nonsuit.  First,  notice  of  the  dishonour  ought  to 
have  been  given  to  the  acceptor ;  for  he  is  primarily  liable 
and  every  thing  ought  to  have  been  done  to  have  enabled 
the  party  to  have  charged  him.  And,  in  Treacher 
V.  Hintonj  which  was  tried  before  Abbott  C.  J.,  at  the 
sittings  after  last  term,  and  in  Young  v.  Ecntoe{a\  in  the 
House  of  Lords,  it  seems  to  have  been  considered  that 
such  notice  was  necessary,  in  order  to  charge  the  acceptor. 
On  the  second  pointy  the  words  of  the  stktute  9  Ann. 
c.  14.  «.  1.  are  very  strong ;  for  the  bill  or  other  security 

(a)  S  BrodU  ^  Bing.  165. 

is 
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is  thereby,  if  given  &r  money  lost  at  play,  void  to  all  182U 
intents  and  purposes  whatsoever.  It  must  be,  therefore^  _ 
as  if  no  bill  had  ever  existed.  For  if  the  present  plain-  ^g^ 
tiff  be  permitted  to  recover,  the  bill  will  not  be  void  to 
all  purposes,  but  will  for  this  purpose  be  valid.  In  Bsuh 
yer  v.  Bampfym{a)^  such  a  bill  was  held  tobe  void  in  the 
hands  of  an  innocent  holder,  who  had  given  a  valuable 
oonsideration  for  it  The  cases  under  the  statute  of 
usury  are  similar  to  the  present  Under  that  act,  in 
AMand  v.  Pearee{b\  it  was  held,  thata  bill  of  exchange 
is  void  in  the  hands  of  a  bonil  fide  indorsee^  if  drawn 
in  consequence  of  an  usurious  agreement  for  discounting 
i(^  although  the  drawer  to  whose  order  it  was  payable 
was  not  privy  to  the  agreement  He  also  referred  to 
Wlmofs  NUe$9  p.  194.,  for  the  general  principle  upon 
which  statutes  are  to  be  construed. 

Abbott  C.  J.  This  is  an  action  by  the  indorsee  of  a 
bill  of  exchange,  against  the  drawer  and  indorser.  The 
indorsee  received  the  bill  for  a  good  and  valuable  con-, 
sideration :  upon  the  view  of  the  bill  at  the  trial,  it  ap- 
peared that  it  was  accepted  payable  at  ar  particular 
place;  proof  was  given  of  a  demand  at  that  place,  but 
tliere  was  no  notice  of  the  non-payment  given  to  the  ac- 
ceptor ;  and  it  is  contended,  that  this  is  an  answer  to  the 
present  action.  The  argument,  however,  assumes  that 
if  an  action  had  been  brought  upon  the  bill  against  the 
acoq>tor,  it  would  have  been  necessary  to  give  such  proof; 
and  we  have  been  referred  to  a  case  of  Treacher  v.  Hintanf 
where  a  rule  nisi  for  a  new  trial  was  granted,  in  the 
course  of  this  term.     In  that  case,  however,  the  plaintiff 

(a)  8  Str,  1155.  (5)  8  Campb.  599. 

Vol.  IV.  Q  had 
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182  h       had  been  noiuuilcd  by  me  in  coDBe<|uence  of  no  such 
proof  bating  been  gi ven,  and  the  granting  of  the  rule  nisi 

oMinat  is  therefore  a  proofs  if  at  all»  that  the  opinion  of  the  court 
if  adverse  to  such  an  objection*  But  it  would  not  fol« 
low  that  because  the  acceptor,  if  sued,  could  make  sucU 
an  objection^  that  the  drawer  may  take  advantage  of  it. 
Ibr  it  is  quite  sufficient  if  notice  of  the  dishonour  be 
given  to  the  party  against  whom  the  action  is  brought 
and  he  can  not  allq;e  the  want  of  notice  to  a  third  persou* 
The  first  objection  therefore  fidls.  But  a  second  point 
has  been  made  in  the  present  case^  founded  on  the  pro- 
vision contained  in  the  statute  9th  Jntiep  c.  14.  «•  h^ 
which  enacts,  that  *^  all  notes,  bills,  bonds,  judgments, 
mortgages,  or  other  securities,  or  conveyances  wliat- 
soever,  ^ven,  granted,  drawn,  or  entered  into  or  cxe« 
cuted  by  any  person  or  persons  whatsoever,  where  the 
whole  or  any  part  of  the  consideration  of  such  convey- 
ances or  securities  shall  be  for  any  money  or  other  valu- 
able thing  whatsoever  won  by  gamin^^  Slc  shall  be  nt-' 
terly  void,  frustrate,  and  of  none  effect,  to  all  intents  and 
purposes  whatsoever."  Now  this  provision  is  certainly 
expressed  in  very  large  terms.  But  the  object  of  the 
statute,  to  which  we  must  look,  in  order  to  arrive  at  a 
clear  construction  of  this  clause,  was  to  prevent  exces* 
sive  and  deceitful  gaming;  and  it  was  with  that  view, 
that  they  enacted  that  the  securities  should  be  void  to  all 
intents  and  purposes.  It  is  however  argued,  that  if  the 
plaintiff  in  the  present  case  recover,  this  bill,  the  con- 
sideration for  which  was  money  won  at  play,  will  be  valid 
to  some  purposes.  But,  I  think  we  must  understand  the 
language  of  the  legislature  with  reference  to  the  object, 
which  they  then  hac^  in  view,  viz.  the  prevention  of  gam- 
ing: and  that  wfll  be  efiectually  accomplished,  by  hold- 
ing 
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log  the  securities  to  be  void  for  aily  purpose  of  eDflnrcing^  162U 
payment  of  the  money  won  at  phiy.  The  drawer^  theihe^  ^'  . 
fore^  of  such  a  bill  of  e&change  cannot  maintain  any  agabu^ 
action  against  the  acceptor*  Now  if  he  coaldy  by  pass^ 
iiig  the  bill  to  a  third  person^  enable  him  to  sue  the  ae-^ 
oeptor,  that  would  be  within  the  mischief  of  the  act.  It 
follows,  therefore^  that  no  person  deriTing  title  through 
the  drawer^  oan  be  in  a  different  sitaation  from  him  so' 
as  to  sue  the  accqptor.  The  eaBeo{  Bouncer  y.  Sanson 
fidls  within  this  role ;  for  there  the  action  was  brought 
against  the  loser,  to  recover  money  lost  at  play^  imd 
the  Court'properly  held  that  the  action  woold  not  lie^ 
The  cases  on  the  stiitute  of  usury  follow  the  same  prin^ 
ciple.  In  the  case  of  AMand  v«  Pearce^  the  aceeptpf  , 
who  wanted  to  borrow  mtaey,  applied  to  the  drawer/ 
who  drew  a  bill  for  8862»,  which  was  passed  awqr  by  the 
acceptor,  for  an  usurious  consideration,  and  afterwiLrds 
fell  into  die  hands  of  a  third  person,  by  whom  the  ae^ 
tion  was  brought  agaiaet  the  drawer ;  but  in  that  case 
substantially,  the  drawer  imd  acceptor  were  the  sam^ 
pelrsons,  and  the  plaintiff  claimed  in  efleet,  though  not 
in  form,  through  the  persons  affected  by  the  usurious 
contract  But  there  is  no  case  upon  the  statute  of 
usury,  where  a  drawer,  after  having  parted  with  a  bill 
for  a  good  conaderation,  can  afterwards  iet  up  as  a 
defence  an  antecedent  usurious  contract  between  him- 
self and  the  acceptor.  For  if  so^  a  court  of  justice  would 
enable  him  to  commit  a  gross  fraud  upon  an  innocent 
person.  Upon  the.whol^  I  am  of  opinion,  that  we  diall 
beat  effectuate  the  intention  of  the  legislature,  by  sayi2rg 
that  this  lall  is  void  for  every  purpose  which  it  wito  the 
object  of  the  statute  9  Atme^  c.  14.  %.  U  to  prevent  ' 
No  person,  therefore,  who  derives  his  title  through  the 
Q  2  winner, 
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1 8S1#       winner,  can  make  the  loser  pay.  But  for  the  purpose  of 


Ebwakm 


preventing  fraud)  we  <»nnot  permit  the  defendant  to  set 
^rajMf  up  his  own  gaming  as  a  defence ;  and  therefore  I  think 
that  the  words  of  the  statute  do  not  extend  k>  the  present 
ease^  andthatthis  rule  ought  to  be  refused* 

Batlev  J.  In  this  case^  the  defendant  had  notice  of 
the  dishonour  of  the  bill ;  and  I' am  of  opinbn  that  he 
cannot  be  protected  by  want  of  notice  to  the  acceptor, 
by  which  he  himself  could  not  be  prejudiced.  As  to  the 
second  point,  I  am  of  opinion  that  this  case  does  not  fall 
within  the  pnnriew  of  the  act.  Any  security  by  which 
payment  is  to  be  enforced  from  the  loser  in  case  of  gftm** 
ing,  or  the  borrower  in  the  case  of  an  usurious  loan^  is 
void;  but'no  such  eflPect  can  be  produced  by  the  plain- 
tiff's recovering  in  the  present  action.  •  And  it  would  be 
most  unjust  to  allow  this  defence  to  a  defendant,  who 
having  indorsed  over,  and  thereby  asserted  the  bill  to  be 
valid,  afterwards,  when  called  upon  to  pay  it,  says  that 
it  is  invalid,  and  that  in  consequence  of  fraudulent 
conduct  to  which  he  himself  has  been  a  party* 

HoLROTD  J.,  I  am  of  the  same  opinion.  The  rule 
of  law  is,  that  the  words  of  a  statute  are  not  to  be  con- 
strued so  as  to  extend  beyond  tlie  mischief  contemphtted 
by  the  act,  where  such  construction  would  be  injurious  to 
the  interest  of  third  persons.  That  would  be  the  case 
here^  if  we  were  to  hold  this  to  be  a  good  defence;  for 
this  being  an  action  against  the  drawer,  the  winner  of  the 
money,  it  would  be  contrary  to  the  intent  of  the  statute 
that  he  should  be  protected,  for  in  that  case  he  would  be 
enabled  to  keep  the  money  won  at  play  contrary  to  the 
iiitent  of  the  statute.     No  doubt,   in  this  case,  the 

accept- 
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acceptance  is  yoid ;  for  it  was  given  in  consideration  of  1821. 
money  lost  at  play-  But  the  consideration  given  by  the  ^ 
present  plaintiff  when  the  bill  was  negotiated  was  not 
of  that  description ;  and  I  think  the  object  of  the  statute 
will  be  best  answered  in  the  present  case^  *  by  holding 
that  the  words  extend  only  to  make  the  acceptance 
void.  But  it  is  urged,  that  the  words  of  this  statute 
are  imperative,  and  undoubtedly  they  are  very  strong. 
It  hasy  however,  been  long  settled  upon  the  construction 
of  the  IS  Eliz.  c.  10.  5.3.  aiB  to  ecclesiastical  leases,  that 
words  fiiU  as  strong  as  these  may  be  so  narrowed  as  not 
to  exlend  beyond  the  mischief  contemplated  by  the  act. 
That  statute  directs,  that  <<  all  the  leases  therein  speci- 
fied shall  be  utterly  void  and  of  none  effect,  to  all 
intents,  constructions,  and  purposes;*'  and  yet  it  has 
been  held,  that  a  lease  by  a  dean  and  chapter,  although 
within  the  act,  is  good  during  the  life  of  the  dean ;  and 
even  after  his  death  it  is  not  absolutely  void,  but  only 
voidable^  and  may  be  confirmed  by  his  successor. 
There  the  courts  have  looked  to  the  object  of  the 
statute^  which  was  to  prevent  the  impoverishing  of  the 
successor.  So,  here,  we  ought  to  put  a  similar  conp 
struction  on  the  words  of  the  present  act;  and  by  so 
doing  we  shall  not  do  an  injustice  to  an  innocent  party, 
nor  protect  an  individual  whom  it  was  the  intention  of 
the  statute  to  prevent  from  obtainmg  money  by  means 
of  gaming. 

Best  J.  This -is  a  most  iniquitous  defence.  The 
defendant  desires  the  Court  to  prevent  the  plaintiff  from 
recovering ;  and,  for  that  purpose,  alleges  his  own  fraud 
in  his  defence.  I  am,  however,  quite  satisfied  that  the 
vicv  taken  of  the  case  at  the  trial,  by  my  Brother 

Q  3  BayUy, 
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li2U  Baj^f  was  correct.  The  policy  of  the  statute  of  Jmte 
was  to  prevent  any  security  given  for  the  payment  of  a 
gaming  debt,  being  enforced  against  the  loser;  and 
therefore  neither  the  drawer,  nor  any  person  claiming 
wider  him,  can  maintain  such  an  action  as  the  present 
against  the  acceptor.  .  What  is  said  by  Lord  C.  J.  Wi^ 
mctf  to  which  we  have  been  referred,  only  applies  to 
cases  within  the  policy  of  any  particular  statute.  This 
case^  however,  is  not  within  the  policy  of  9  Ann.  e.  14. 
If  we  were  to  bold  this  to  be  a  good  defence,  we  should 
indeed  violate  the  policy  of  the  statute,  by  enabling  the 
defendant  to  keep  in  his  pocket  the  money  won  at  pby; 
and,  by  so  doings  we  should  construe  the  statute  so  as  to 
encourage^  and  not  to  repress,  excessive  «nd  deceitful 
gamuig.    I  think,  there&re,  that  this  rule  ought  to  be 


refused. 


Rule  refused. 


ManOay,  Thc  KiNO  agohst  CLEMENTr 

January  Sotn.  ^ 

A  court  of  ge-  A   RULE  nisi  had  been  obtained  in  last  Trinity  term, 

S^  b^^^T  calUng  upon  the  justices  of  the  delivery  of  the  gaol 

ST^Jte  to^  of  Neoogate^  to  shew  cause  why  a  writ  of  certiorari 

SISJiI^*  S?""  *®"^^  ^^  ^^^^  directed  to  them,  to  remove  into  this 

J~»^i^  court  all  orders  made  at  the  last  April  session  of  gaol 

Ukelj  to  con-  delivery  holden  for  the  county  o{ Middlesex,  by  adjourn. 

tinuefonereral  ^      .    «  •      i      ^ 

•oooendTe  dm,  ment,  at  Justice-hall  m  the  Old  Bailetf,  in  the  suburbs  of 
!Lbea!^ce  to  the  city  of  London,  concerning  William  Innell  Clement  g 

nich  order  hj 
fine. 

Senrioe  of  en  order  of  inch  contt,  calliiig  upon  Um  ediior  of  a  newratptr  '«to  unirar  te. 
contemptuously  publishing  such  proocediugs/*  at  the  office  at  which  the  newspaper  waa 
published,  is  good  ienrice  within  tho  38  <;.  3.  c.  78.  «.  1 8. ;  and  the  editor  not  bafing  ^p. 
peered^  the  fine  was  held  to  be  properly  imposed  upon  him  in  his  absencei 

and 
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and  abo  the  order  contnury  to  whichi  it  was  stated  in  and       lSi\. 
by  a  certain  otlier  order  made  by  tlie  said  Justices,  at       ^ 

,  The  Knra 

the  delivery  of  the  add  gaol  of  Netugaiej  holden  for  the      jigaim^ 

county  of  Middlesex^  by  adjournment,   at  Justice-hall 

'  aforesaid,  on  Tueiday  the  S5th  day  of  April  last,  that 

.  the  said  William  IntuU  Clemeni  did  print  and  publish  the 

trials  of  Arthur  Tiistlewood  and  James  Ing$  for  high 

.treason.    The  following  focts  were  disclosed  in  theaffi- 

davits  in  support  of  the  rule. 

.  On  Mondwf  the  17th  day  of  Aprils  182Q,  ArOmr 
TtusOewood  was  put  npon  his  trial  at  the  Old  Bailey^ 
upon  on  indictment  for  high  treason;  and  Ldrd  Chief 
Justice  Abbaitf  then  being  one  of  the  jusl^Ices  befeve 
;  whom  J^isilemood  was  tried,  before  the  obn(hiencement 
;of  the  trial,  stated  publicly,  that  as  there  wena^evwal 
peraons  charged  with  the  offence  of  high  treason  by  the 
.same  indictm^t,  whose  trials  were  likely  to  belakien  one 
after  another,  be  thought  it  necessary  stricdy  to  pro- 
hibit the  pubiishing  of  any  proceedings  of  that  or  any 
other  djqr»  w^^  l^be  whole  trial  should  be  brought  to  a 
oOQclnsion;  and  that  it  was  expected  that  all  persons 
would  attend  to  that  admoniticm.  The  trial  of  TkuOewood 
was  cpndaded  on  JVednadajf  the  19tb  cSAprU^  mAJam^ 
J^  was  afterwards  tried  for  and  conricted  of  the  same 
offence,  on  Saturday  the  22d  of  April.  On  the  Strnday 
following,  the  defendant  published,  in  the  Observer  news- 
paper, a  foir,  trve,  and  impartial  account  of  the  pro- 
ceedings and  evidence  publicly  had  and  produced  In 
open  court,  on  the  trials  of  TkisUewood  and  ]ng$.  The 
defendant's  affidavit  further  stated,  that  on  Tue$day  the 
25th  April  he  left  LondoHf  and  after  visiting  several 
places  in  the  county  of  Kentf  arrived  ot  Feversiam  on 
J'riday  the  28th  April  \  and  that  on  the  ^Uowing  day 

Q4  be 
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182U  be  saw  in  a  newqNiper  ^xk  aocoant  of  the  aentenoee 
Hm  Kiva  P^'^^  <^  ^®  prisoners ;  and  that  he*  had  been  ordered 
by  the  Court  to  pay  a  fine  of  bOOL^  for  a  contempt  bf 
court,  in  printing  and  publishing  the  account  of  the  .said 
trials.  He  positively  swore,  that  this  was  the  first  intU 
mation  he  had  had  of  any  stq)s  having  been  taken  against 
him  for  the  alleged  offisnce.  He  then  immediately  left 
J?lgver$ka$ih  and  arrived  in  London  on  Saturday  the  S9di 
Aprils  and  was  then  informed,  that  on  WednesdiUf^the 
26th  day  of  April,^  the  fi)Uowing  order  bad  been  served 
at  his  office  in  the  Strands  <<  On  the  motion  of  Mr.  At« 
tomey«General,  and  cm  reading  the  aflUavits  therein 
mentionedt  it  is  ordered,  that  William  Lmdl  Cle^ 
mentf  the  printer,  publisher,  and  proprietor  of  a  certain 
newspaper  called  the  Obteroer^  do  attend  this  court  on 
IHdittf  next,  the  28th  instant,  at  the  hour  of  nine  in  the 
momini^  precisdy,  to  answer  for  unlawfully  and  con- 
temptuously *  printing  and  publishing  in  die  said  news- 
paper the  trials  of  Arthur  Tkistiewood  and  James  Ings 
for  high  treason,  pending  the  proceedings  against  JMn 
Tiomas  Bnaitf  9nd  others,  who  were  ^  included  in  the 
same  indictment  with  the  said  Arikinr  ThMeacood  and 
Jamet  JhgSf  for  the  same  high  treascms,  contrary  jto  the 
order  t>f  this  Court,  and  to  the  obstruction^  of  public 
justice." 

^ 

The  Attorney  and  Soticitor-Oeneralf  Gwney^  and 
LiUledaley  now  shewed  cause.  The  Court  wilt  not  grant 
a  certiorari,  to  remove  the  proceedings  of  an  inferior 
court,  unless  there  appears  to  have  been  some  irre- 
gularity or  impropriety  in  the  proceedings  of  thftt  court. 
In  bis  case  the  proceedings  were  perfectly  regular  and 
proper.  For  the  court  of  general  gaol  delivery  had  au- 
thority 
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thority  to  make  the  original  order,  prdiibiting  the  pub-        1821  • 
lication  of  the  proceedings.    That  is  established  by  all  . 

the  precedents  aj^licable  to  this  subject    In  7%«  JSng       agmnu 
▼•  WitUan^  which  was  an  indictment  for  high  treason, 
tried  in  this  court  in  Trinity  term  1817»  a  similar  order 
was  made;  and  upon  a  complaint  by  the  counsel  for  the 
prisoner,  that  that  order  had  been  disobeyed  by  theeditor 
of  a  newspaper,  the  Court  asked  the  prisoner's  counsel, 
whether  he  made  any  application  to  the  Court  upoa  the 
subject^  and  upon  his  answering  in  the  ncgad?e,,the 
Court  stated,  that  it  was  then  unnecessary  for  them  to 
do  any.thing ;  but  no  doubt  was  intimated  as  to  their 
power  of  enforcing  the  order.     And  in  The  King  t. 
Brandreth  and  others,  which  was  an  indictment  for 
high  treason,  tried  before  a  special  commission  at  Derb^ 
in  1817,  there  was  a  similar  order  made  by  the- Court,  ,, 
That  order  was  infringed,  and  the  counsel  for  the  pri- 
soner mentioned  -the  subject    to    the  Court,  but  de:- 
clined  making  any  application  to  the  Court  to  punish 
the  editor  of  the  newspaper,  and,  of  course^  the  inatter 
dropped.     Besides,  a  publication,  the  efl^t  of  which  is 
likely  to'  prevent  or  obstruct  the  course  of  public  justice^ 
has  always  been  held  to  be  a  contempt  of  the  Court. 
In  the  Practical  Register  in  Chancery^  page  99.,  it  is 
stated,  that  <<  contempt  is  a  disobedience  of  the  Courf, 
or  an  opposing  or  despising  the  authority,  justice,  or 
digni^  thereof:  it  commonly  consists  in  a  party  doing 
otherwise  than  he  is  enjoined  to  do,  or  not  doing  what 
he  is  commanded  or  required  by  the  process,  order,  or 
decree  of  the  Court."    In  Pool  v.  SachevereU  (a),  the 
question  in  the  cause  was,  as  to  the  validity  of  a  mar- 
riage ;  and  it  was  there  held,  that  inserting  an  adyer- 

(fl)  1  fe^e  ir,  675. 
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1681.  tisement  in  the  public  printsi  that  whoever  should 
.j^^^"^^  discover  and  make  legal  proof  of  the  marriage  in  que%- 
tioQ  should  have  1002.  reward,  was  a  contempt  of  the 
Court;  and  the  party  procuring  it  was  committed.  The 
Xiord  Chancellor,  in  that  case^  said,  ^^  This  tend§  to  the 
suborning  of  witnesses,  is  very  dangarous,  and  not  only 
greatly  criminal,  but  is  a  contempt  of  the  Court,  being 
ta  means  of  preventing  justice  in  a  cause  now  depending." 
That  case  establishes,  that  a  contempt  may  be  com- 
niitted  by  a  person  out  of  court,  pending  a  proceeding 
in  court.  In  2  Aikin$f  47l.|  a  motion  was  made  against 
the  printers  of  the  Ciampioth  and  tbeS^.  Jameit  Bwning 
rPottj  that  they  might  be  committed  for  publishing  a  libel 
against  Mr.  HaU  and  Mr.  Gardner  (executors  of  Jb^n 
JBoadh  £sq.»  late  Major  of  the  garrison  otFortSL  George 
in  the  End  JMie$)f  and  tor  reSecting  likewise  upon 
.Oovemor  Mackrayf  Governor  PiUt  and  others,  taxipg 
them  with  turning  a£Bdavit»men,  &&  iu  the  cause  then 
^bpeading.  in  the  Court  of  Cbanceiy,  between  Mrs. 
Soaeh  md  the  executors.  It  was  insisted  that  the  pub- 
Jishing  of  such  a  paper  was  a  high  contempt  of  the 
(DqwU  The  Lord  Chancellor  said,  <<  There  are  three 
.different  sorts  of  contempt.  One  kind  of  contempt  is, 
acandalixing  the  Court  itself.  There  may  be,  likewise^  a 
jpontempt  of  Court,  in  abusing  parties  concerned  in 
causes  here.  There  may  be,  also,  a  contempt  of 
this  Court,  in  prejudicing  mankind  against  persons 
))efore  the  cause  is  heard.  There  cannot  be  any 
thing  of  greater  consequence  than  to  keep  the  streams 
of  justice  clear  and  pure,  that  parties  may  proceed  with' 
safety  both  to  themselves  and  their  characters/'  He  then 
mentions  a  case^  where  it  was  held  that  the  printing  of 
a  brief  btfore  the  cause  comes  on  was  a  contempt ;  ancl 

upon 
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19011  this  he  BBJM9  *^The  offiencs  did  not  consist  in        18S1. 

printisg)  for  any  man  may  give  a  printed  brief,  as  well      ^ 

at  a  written  one»  tooonnsel;  but  the  oontonpt.of  this        agniHU 

'Cuitnt* 
Court  was  prgudidng  the  world  with  regard  to  the 

merits  of  the  cause,  before  it  was  heard."    Lord  Hard»r 
meke  was  therefore  of  opinioui  that  it  was  of  the  utmost 
importance  in  proceedings  in  courts  of  justice  to  preyent 
all  prejudice^  as  far  6s  the  Court  can  prevent  it,  from 
being  excited  against  the  parties  before  the  court,  pend« 
ing  the  proceedings.      Now,  nothing  could  be  more 
prejudicial  to  parties  jointly  indicted  for  a  crime,  and 
therefore  probably  likely  to  be  afiected  by  the  same 
evidence,  than  that,  pending  the  proceedings  (which 
necessarpy  was  protracted  fpr  several  day%)  there  should 
be  published  to  the  world  that  evidence  which  had 
already  produced  the  conviction  of  one  or  two  of  the 
parties  indicted.    This  was  therefore  a  contempt,  ftom 
its  tendency  to  prejudice  the  minds  of  the  )>ublic  and 
the  jurors  who  vrere  to  txy  the  oth^  cases;  and  it  comes 
directly  within  the  law  laid  down  by  Lord  Hardorieki. 
In  Ex  parte  Jones  (a),  liOrd  Ermine  fully  recognises 
the  authority  of  these  cases ;  and  he  says,  that  <*  whatever 
may  be  said  as  to  a  constructive  contempt^  through  the 
medium  of  a  libel,   against  persons  engag^  in  con- 
troversy in  the  court,  it  never  has  been  or  can  be  denied, 
that  a  publication  not  only  with  an  obvious  tendenqr, 
but  with  the  design  to  obstruct  the  ordinary  course  of 
justice^  is  a  very  high  contempt"     These  authmrities 
establish  incontrovertibly,    that  a  publication  out  of 
court  of  any  thing  contrary  to  the  order  of  the  court,  or 
which  is  likely  to  impede  the  course  of  public  justice 
in  the  proceeding  then  pending  in  that  court,  is  a  con^ 

(ci)  15  re9.jun^  »^7. 
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182I«  tempc  It.  is  not  necessary  that  the  party  shodd  be 
jr^T"^  present  at  the  time  the  fine  is  imposed.  The  drcaow 
stance  of  the  party  having  been  summoned  to  attend^ 
and  not  attending,  is  suflSdent.  A  high  constable  or  a 
juror  not  attending,  are  frequently  fined  for  their  non- 
attendance.  .  In  The  King  v.  The  Sher^qf  MiddU- 
sex(a)f  the  under  sheriff  disobeyed  the  order  of  the 
Court,  by  refiising  to  amend  the  pannel  of  the  grand 
jury.  The  high  sherifl^  in  consequence,  was  ordered- to 
attend;  but  did  not,  and  was  fined  100/.  The  fine 
having  been  estreated  into  the  Exchequer,  an  ap^di* 
cation  was  made  to  this  Court  for  a  certiorari ;  but  it  was 
refused.  It  was  not,  however,  insisted  that  the  Court 
had*  liot.  the  power  to  fine^  merely  because  the  high 
sheriff  was  absent.  Besides,  it  is  clear  from  the  defend- 
ani's  affidavit,  that  he  knew  of  the  order.  It  may  be 
said  that  this  proceeding  is  irregular,  because  there  was 
no  personal  service  of  the  order  of  the  26th  April  That 
objection,  however,  does  not  apply  here;  because^  by 
the  38  Geo»  3.  c.  78.  «•  12.,  it  is  expressly  provided, 
that  ^*  service  at  the  house  or  place  mentioned  in  the 
affidavit  left  at  the  stamp-office^  as  the  house  or  place  at 
whicbsuch  newspaper  to  which  any  proceedings  civil  or 
criminal  shall  relate,  is  printed  orpublished,  or  intended 
so  to  be^  of  any  l^al  notice,  summons,  subpoena^  rule^ 
order^  or  process,  of  what  nature  whatsoever,  or  to 
enforce  an  appearance  in  any  suit,  prosecution,  or  pro- 
ceeding, civil  or  criminal,  against  any  printer,  publisher, 
or  proprietor  of  any  such  newspaper,  shall  be  deemed 
and  taken  to  be  good  and  sufficient  service  thereof^ 
respectively,  .against  all  persons  named  in  such  affidavit 
or  affirmation,  as  the  proprietor  or  proprietors,  pub- 

(a)  Sir  T.  Jones^  169* 
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Uaher  or  publisherSy  or  printer  or  printers,  of  the  news*       ISftl. 
paper  mentioned  in  guch  affidavit  or  affirmation/'   Here      JTIT 

^  Tim  Kim 

It  is  expressly  admitted  upon  the  affidavits,   that  the      Ji^ 

order  was  served  at  the  Observer  office  in  the  Sirand. 

This  statute^  therefore^  removes  any  objection  on  the 

gromid  of  a  defective  service. 

tknman  and  PUat  conixL  A  publication  containing 
a  &ir  and  impartial  account  of  the  evidence  given  pend- 
ing a  proceeding  dbes  not  tend  to  obstruct  the  course  of 
paUic  justice.  By  the  constitution  of  the  country,  courts 
of  justice  are  open  to  the  public  If  indeed  any  matter 
comes  before  the  Court  in  which  it  is  necessary,  lor  the 
purposes  of  justice,  that  particular  witnesses  should  be 
examined  separately ;  in  such  a  case,  which  appertains 
strictly  to  the  business  immediately  before  them,'  the 
Ck>urt  have  a  right  to  exclude  those  parties  ibr  that 
cause ;  but  they  have  no  power  to  exclude  those  to  whom 
that  reason  does  not  apply.  It  would  be  illegal  to  shut 
their  doors  against  spectators.  No  real  obstruction  of  jus* 
dee  can  arise  from  a  publication  of  a  true  and  faithful  ac* 
count  of  the  proceeding.  The  public  good  is  to  be  consi- 
dered ;  and  it  is  for  the  public  benefit  that  a  faithful  ac« 
count  should  be  published  of  a  transaction  of  which  they 
might  otherwise  receive  only  a  garbled  account  from  the 
mouths  of  individuals.  Such  a  publication  has  the  eiiect 
of  increasing,  as  it  were,  the  size  of  a  court  of  justice.  It 
brings  to  the  knowledge  of  others,  not  personally  present, 
thefiurts  as  they  really  exist.  In  order,  however,  to  shew 
that  a  publication  pending  the  trial  may  obstruct  public 
justice,  it  is  said  that  the  jurors  whawere  to  try  the 
subsequent*  cases  might  be  prejudiced  by  reading  the 
evidence  already  given.     It  is  the*  duty,  however,*  of 

those 
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I89U       thoee  jurors  to  attoid  during  all  tbe  triali^  in  ordef 
j^j^        to  be  ready  when  called  ttpon,^and  in  that  case  they  must 
of  necessity  hear  the  evidence  given  upon  each  trials 
and  imbiba  (lU  the  prejudice  likely  to  arise  from  the  eftct 
.  of  that  evidence  on  their  minds.    As  to  the  prqudiccf 
on  the  public,  it  is  impossible  to  pisevent  diose  who  an 
present  at  the  trial  from  communicating  to  thdr  friends 
and  others  the  efl^  of  what  they  have  heard ;  mad  it 
is  better  that  that  should  be  done  by  means  of  a  cor^^ 
rect  publication  of  the  proceedings  thim  by  a  garbled 
account    It  is  of  great  advantage  to  the  prisoner  that 
the  proceedings  should  be  published  daily ;   for  if  a 
fidsehdod  sworn  to  by  a  witness  appear  in  the  publio 
prints  the  next  day^  the  reading  of  such  evidence  may 
induce  a  person  capable  of  giving  a  contradiction  to 
oome  f<NrWard  in  favour  of  the  prisoner*    If  the  witness 
himself  knows  that  his  evidence  will  be  concealed^  until 
the  wbok  inquiry  is  concluded,  he  may  give  fidse  evi« 
denoe  without  any  ftar  of  detection :  but  ii^  on  the  other 
handy  he  knows  that  his  evidence  will  be  published 
almost  immcdiatelyf  the  fear  of  detection   may  ope* 
rate  topon  his  mind,    so  as  to  prevent  his   uttering 
a  fiilsehood.     Publicity,  therefor^  is  most  conducive 
to  the  due  administration  of  justice ;  and  that  being  so, 
the  Court  had  no  power  to  make  an  order  to  prohibit 
that  which  was  not  an  obstruction,  but  a  furtherance 
ot  public  justices    I^  indeed,  they  had  the  power  to  pro* 
hibit  the  publication  for  a  time^  they  would  equally  have 
the  power  to   proh&it   it   for   ever,    or  they  might 
even  prohibit  individuals  from  communicating  in  con^* 
vernation  what  they  hear  in  court*    Assuming,  however, 
that  the  original  .order  was  lawfully  issued,  a  court  of 
general  gaol  delivery  has  no  means  of  enforcing  obedi<* , 
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tnce  to  such  an  order  by  fiii^  for  they  have  no  proeeit        1891; 
to  bring  the  parties  before  them.     The  order  aenred  at 
the  printing-office  is  in  the  nature  of  mesne   processi 
and  there  is  no  precedent  of  such  an  order  having 
ever  issued  from  a  court  of  this  deseriptkm.    They  may 
indeed  have  the  power  of  bringing  before  them  persons 
whose  presence  is  necessary  to  enable  them  to  carry 
on  the  business  with  which  they  are  entrusted,  such  as  a 
dieriff,  ajoror,  a  constable,  a  witness,  or  a  prosecutor; 
but  it  does  not  thence  follow,  that  a  court  has  authority 
to  call  before  them  a  person  who  is  a  stranger  to  the  whole 
proceedii^;  and  if  this  court  of  gaol  delivery  have  such 
power,  it  follows,  that  it  equally  belongs  to  a  court  of 
quarter-sessions,  or  a  court-leet.   Allowing  such  a  power 
to  inferior  courts  would  be  attended  with  dangerous 
consequences.    The  authorities  dted  on  the  other  side 
only  establish,  that  the  superior  courts  of  Wetimimier 
HdU  have  the  power  of  punishing  contempts  by  process  of 
attachment.    There  is  no  instance  in  which  any  court  of 
quarter-^wssions,  any  court  of  assiz^  any  court  of  special' 
commission,  have  ever  summoned  a  party  to  answer^  and 
a&erwards  attached  him  in  his  absence,  and  issued  pro- 
oess  of  contempt  against  him,  because  hedid  not  appear. 
It  does  not  follow,  because  a  court  have  the  means  of 
removing  obstructions,  that  tfaerdbre  they  have  a  power 
to  issue  any  order  whatever,  as  to  individuals  who  do  not 
belong  to  the  court,  and  who  are  not  present.    As  to 
the  case  cited  of  the  sheri£P,  it  is  his  duty  to  attend  the 
courts   mid  his  absence  alone,   therefore^  is  a  proper 
sulyect  of  a  fine;  and  if  any  improper  practice  has 
taken  plaee  in  the  panel  of  jurors,  that  would  <^perate 
as  an  additional  cause  of  fine;  but  still  it  would  be  im- 
posed upon  an  individual  whose  duty  it  is  to  attend  the 

court. 
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189i*  court  So  a  jiiror  Bommoned  to  attend  may  be  fined 
for  his  absence^  or  for  any  act  inconsistent  with  hi^  duty. 
The  King  v.  Bushel  (a)  is  an  authority  to  shew  that  the 
Court  may  inquire  into  the  nature  of  the  contempt* 
The  first  instance  where  any  otder  was  ever  made  to 
prevent  the  publishmg  of  the  proceedings  pending  a  trial 
waa  on  the  impeachment  of  Lord  Melvillein  1806;  and 
similar  orders  were  made  in  The  King  v.  fVaUon^  in  this 
court,  and  in  The  King  v.  Brandrethf  which  was  tried  at 
Deffbif.  In  the  two  latter  cases,  there  was  an  in- 
fringement of  such  orders  by  the  editors  of  some  of  the 
newqiapers ;  but  no  attempt  was  made  to  punish  the 
oontempt  by  a  fine.  If,  iti  this  case,  the  publication 
had  taken  place  in  Surrey  instead  of  MiddleteXf  the 
Court  clearly  would  have  had  no  jurisdiction  to  punish 
the  contempt.  The  next  objection  is,  that  this  order 
ought  to  have  been  {lersonally  served  on  the  defendant^ 
for  that  is  the  invariable  practice  in  the  superior  courtSf 
in  cases  of  attachment  Supposing,  however,  the  ser* 
vice  to  have  been  sufficient,  the  Court  had  no  power  to 
proceed  to  fine  until  appearance.  In  Griesb^s  case  {b)f 
a  distinction  is  taken  between  contempts  committed  out 
of  court  and  contempts  committed  in  court  In  respect 
to  the  latter,  it  is  said,  that  the  steward  of  the  court«> 
leet  may  take  cognizance  of  them,  and  impose  a  fine; 
but  of  the  former,  the  jurors  of  the  lect  have  power 
to  present  them,  and  assess  an  amercement 

Abbott  C.  J.  Although  I  was  a  party  to  this  act  of 
the  Court  below,  I  hope  I  should  not  be  the  less  willing 
to  resdnd  what  had  been  done  in  this  case,  if  I  thought 

(a)  raiigten  Rqt.  156.  {t)  S  Co.  Btp.  58. 

it 
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it  was  improperly  done,  than  I  am,  where  an  application        182K 

is  made  for  a  new  trial,  in  case  of  a  misdirection  by  me.       ' 

I  think  it  sufficient  now  to  state,  that  I  have  heard      j^nJ^ 
nothing  upon  the  present  occasion,  which  induces  me 
even  to  doubt  the  propriety  of  what  took  place  in  the 
court  below,  and,  therefore,  I  think  that  this  rule  ought 
to  be  discharged. 

Batley  J.  1  am  of  the  same  opinion.  In  order  to 
induce  the  Court  to  grant  this  application,  it  must  ap- 
pear that  there  is  a  reasonable  degree  of  doubt  as  to  the 
legality  of  the  order  made  by  the  Court  below.  For  the 
ol^ect  of  this  application  is  not  to  enable  the  defendant 
to  hare  a  writ  of  error,  but  only  that  he  may  ultimately 
have  the  opinion  of  this  Court  on  the  validity  of  the 
order ;  and,  by  refusing  this  application,  we  do  not  in  fact 
deprive  him  of  an  opportunity  of  contesting  that  point  in 
the  Court  of  Exchequer.  '  That  ground  for  the  appli* 
cation,  therefore^  altogether  fails.  As  to  thevalidity  of  the 
order,  it  was  contended  in  argument,  first,  that  the  Court 
had  no  power  to  make  an  order  prohibiting  the  publi-^ 
cation  of  these  trials  pending  the  proceedings.  Now,  in 
order  to  judge  of  that,  it  becomes  necessary' to  consider 
what  the  nature  of  the  proceeding  was.  An  indictment 
had  been  found  against  a  number  of  individuals  for  the 
crime  of  high  treason,  and  they  were  then  about  to  be 
tried.  The  whole  trial  o£  all  these  individuals  consti- 
tuted one  entire  proceeding ;  for  if  they  had  not  severed 
in  their  challenges,  the  prisoners  would  have' been  tried 
all  at  once.  In  point  of  fact,  however,  they  did  sever  in 
their  challenges,  and  were  tried  seriatim.  It  could  not, 
therefore,  be  said  that  the  whole  proceeding  was  termi-* 
nated,  until  the  hist  of  those  prisoners  had  taken  his  trial. 

Vol.  IV.  R  Now 


CWMIMVt 


«S0  CASES  m  HILARY  TERM 

188  U       Now  the  court  before  whom  the  trial  was  about  to  take 

"--    '        place  was  a  court  of  ffeneral  gaol  delivery,  and  had 
Hie  Kivo  1^  o  » 

«v«^  authority  to  make  any  order  which  they  might  judge  to 
be  neeetsary,  in  order  to  preierre  the  purity  of  the 
admmistration  of  justice  in  the  course  of  the  pvooeediog 
then  depoiding  bdbre  them,  and  to  prohibit  any  public 
cation  which  might  have  a  tendency  to  prevent  the  (air 
and  impartial  consideration  of  the  case.  On  the  pre- 
sent occasion,  it  occurred  to  the  Court  that  it  would  be 
of  greit  importance^  with  a  view  both  to  the  interest  of 
the  pri8<mers  and  that  of  the  public^  that  a  publication 
like  the  present  should  be  prohibited  until  after  the  ter«- 
mination  of  all  the  trials  i  and  if  this  had  not  been  done^ 
many  inconveniencies  might  have  followed,  some  of 
Which  may  be  p<nnted  out  By  the  necessaiy  course  of 
the  proceeding,  it  ipuat  inevitably  happen  that  the  fvi« 
dence  would  be  repeated  in  each  trial;  and  it,  upon  the 
first  trial,  one  or  more  of  the  witnesses  had  been  of 
doubtful  character,  it  might  have  been  of  the  utmost  im- 
portance to  keep  them  apart  firom  the  rest,  and  to  examine 
carefully  whether,  upon  each  successive  trial,  they  am* 
tinned  to  give  the  same  account  which  they  did  upon  the 
first  Now,  all  this  would  be  prevented,  ii^  by  a  pub*  . 
lioation  like  the  present,  snch  persons  were  enabled  to 
see  a  printed  account  of  the  trials  and  to  read  over, 
not  only  thmr  own  evidence,  but  also  that  of  the 
other  witnesses  who  had  been  ocaminedi  This  would 
give  them  an  opportunity  of  expUuning  those  parts  of 
their  statement  which  might  be  at  variance  with  the 
other  facts  proved  in  the  case.  But,  it  is  argued, 
that  if  the  Court  have  this  power  of  prohibiting  pob^ 
UcatioD,  there  is  no  limit  to  it,  and  that  they  may 
piohiUt  ^together  my  publicatioa  of  ^e  trial.     I 
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think  that  that  does  not  follow.  All  that  hai  been  J  821. 
done  in  this  case  is  very  different ;  for  the  prohibi- 
tion,  here,  has  only  been  till  the  whole  trial  was  com- 
pleted. Supposing,  however,  that  this  was  a  legal 
order,  it  is  then  argued  that  the  defendant  was  not 
personally  served  with  the  order  of  the  25th  of  April, 
by  which  he  was  required  to  appear  on  the  26th  of 
April,  to  answer  for  his  breach  of  the  original  order; 
and  that,  for  that  reason,  the  Court  had  no  juris- 
diction to  impose  this  fine.  The  defendant,  in  his 
affidavit,  only  states  that  he  went  out  of  town  on  the 
25th  of  April ;  but  he  does  not  say  that  he  was  not 
cognisant  of  the  original  order  of  the  Court,  nor  does 
be  deny  that  be  went  out  of  town  with  a  view  to  avoid 
the  consequmices  of  his  disobedience  to  it.  But  that  is 
not  all ;  for  it  appears  that,  on  the  26th,  the  notice  was 
served  $t  the  place  where  his  newspaper  was  published ; 
and,  by  38  6.  8.  e.  78.  s.  12.,  that  is  sufficient  Be- 
sides, the  rule  which  requires  perscmal  service,  in  order 
to  ground  an  attachment,  is  merely  a  rule  of  practice, 
of  which  every  court  judges  for  itself.-  If  the  absence 
of  a  party  be  voluntary,  he  cannot  complain  that  the 
proceeding  has  taken  place  behind  his  back ;  for  he 
might  have  attended,  if  he  had  pleased.  The  defendant 
does  not,  in  his  affidavit,*  give  any  reason  for  absenting 
himself.  As  to  the  question,  whether  a  court  of  record 
has  a  power  to  fine  a  party  who  is  not  then  present 
before  them,  but  who  has  been  guilty  of  a  contempt,  I ' 
entertain  no  doubt;  for,  otherwise,  his  contempt  in  not 
appearing  before  them,  would  prevent  his  being  pu« 
nished  for  the  previous  contempt  of  which  he  had  been 
goilty.  It  has  been  said,  that  the  party  may  be 
punished  by  indictment;  but  that  is  not  always  an ' 
R  2    ,  effectual 
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182 1*  eflPectual  remedy;  for  then  the  evil  will  have  been  ac- 
complished before  any  indictment  can  be  tried ;  and, 
in  nich  cases,  it  is  fit  that  the  party  should  be  de- 
terred by  a  speedy  punishment*  It  seems  to  me^  that 
the  court  below  had  authority  to  make  the  original 
order,  and  to  punish  the  disobedience  to  it;  and  that 
they  might  proceed  to  do  this  in  the  case  of  an  indivi- 
dual not  personally  present  before  them,  it  being 
established  that  he  had  had  legal  notice,  and  that  his 
absence  was  voluntary.  I  think,  therefore^  that  this 
rule  must  be  discharged* 

HoLROYD  J.  I  am  also  of  opinion  that  this  rule 
ought  not  to  be  made  absolute.  In  order  to  sustain  the 
present  application,  a  reasonable  ground  of  doubt  as  to 
the  legality  of  the  order,  should  be  presented  to  the 
Court  None  such  having  been  presented  to  my  mind, 
I  think  we  ought  not  to  grant  the  certiorari,  particu- 
larly in  a  case  in  which,  if  the  order  imposing  the  fine 
'  has  been  illegally  made,  the  party  injured  may  make  his 
defence  in  the  Court  of  Exchequer.  This  was  an  order 
made  in  a  proceeding,  over  which  the  Court  had  judi- 
cial cognizance :  the  subject  matter,  respecting  which  it 
was  made,  was  then  in  the  course  of  judicature  before 
them.  The  object  for  which  it  was  made  was  clearly, 
as  it  appears  to  me,  one  within  their  jurisdiction,  viz. 
the  furtherance  of  justice  in  proceedings  then  pending 
before  the  Court ;  and  it  was  made  to  remain  in  force 
so  long,  and  so  long  only,  as  those  proceedings  should 
be  pending  before  them.  Now,  I  take  it  to  be  clear, 
that  a  court  of  record  has  a  right  to  make  orders  for 
regulating  their  proceedings,  and  for  the  furtherance 
of  justice  in  the  proceedings  before  them,  which  are 

to 
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to  continue  in  force  during  the  time  that  such  proceed-        182U 

ings  are  pending.  It  appears  to  me,  that  the  arguments      -.    -^ 

as  to  a  further  power  of  continuini?  such  orders  in  force       jgauut 
^  °  Cvnuvx. 

for  a  longer  period,  do  not  apply.   It  is  sufficient  for  the 

present  case^  that  tlie  Court  have  that  power  during  the 

pendency  of  the  proceedings.     This  order  was  made  to 

delay  publication  only  so  long  as  it  was  necessary  for 

the  purposes  of  justice,  leaving  every  person  at  liberty 

to  publish  the  report  of  the  proceedings  subsequently  to 

their  termination.     I  am  therefore  of  opinion,  that  this 

was  an  order  which  the  Ciourt  had  the  power  to  make. 

The  next  question  is,  whether  the  Court  below  had  the 

power  to  fine.    It  is  perfectly  dear,  as  to  the  courts  at 

Wesfymnster,  that  contempts  may  not  only  be  in  the  fiuie 

of  the  court,  but  that  they  may  be  committed  out  of  the 

court     In  the  argument  of  Wilmot  C.  J.,  in  The  King 

V.  Mman  (a),  he  shews  clearly  that  publications  libelling- 

the  superior  courts,    may  be  punished  as  contempts. 

The  cases  cited  in  argument  from  Atktfns^  as  well  as 

that  before  Lord  ErsHne^  establish,  that  any  thing  done 

either  for  the  purpose  of  obstructing  justice^  or  which 

will  have  that  effect,  may  be  punished  as  a  contempt  of 

the  court  before  whom  the  proceedings  are  had.    Courts 

inferior  to  the  courts  of  Westminster^  may  clearly  fine 

and  imprison  for  a  contempt,  if  they  are  courts  of 

record,  as  the  court  of  quarter  sessions,  and  the  court 

of  oyer  and  terminer.     Indeed,  it  is  the  constant  prac* 

tice  for  those  courts  to  fine  jurors  who  do  not  attend. 

Now,  the  ground  on  which  a  person  nominated  as  a 

juror  is  bound  to  attend,  is  by  reason  of  his  having  been 

summoned,  and  not  merely  by  reason  of  his  nomin- 

(n)  WUnwei  Notet,%^. 

R  3  ation; 


CtiMMMfff* 
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1821.       ation;  for  when  the  service  is  proved  by  the  officer, 
_    „         the  juror  is  fined  in  his  absence  for  his  non-attend-^ 

The  KlHO  "^ 

agamst  ance.  If  he  can  afterwards  shew  that  he  has  not 
been  summoned,  he  may  come  to  the  court  and  claim 
relied  That  is  not  the  case  her^  where  the  party 
has  had  an  opportunity  of  being  heard ;  for  I  think  the 
statute  of  the  88  G.  3.  makes  service  at  the  office  good 
service,  for  this  particular  purpose.  If  that  had  hot 
been  so,  the  party  might  have  applied  at  the  subsequent 
sessions,  and  he  would  have  been  let  in  to  urge  any 
ground  of  relief  or  defence  that  he  might  have  had.  As 
to  the  argument  of  this  being  a  dangerous  power,  it  is 
true  that  every  power  may  be  abused  i  but  the  law  and 
constitution  of  England^  whenever  that  has  been  the 
case,  has  aflforded  a  remedy  for  such  abuses.  Ah  argu« 
ment  derived  from  the  possible  abuser  does  not  prove 
that  the  power  itself  is  illegal.  I  think,  therefore,  that 
this  Tale  should  be  discharged* 

Best  J.  I  was  present  when  the  order  in  question 
was  made ;  and  I  have  heard  the  arguments  which  have 
now  been  urged  against  the  propriety  of  that  order. 
Fbllowing  the  example  of  my  Lord  Chief  Justice,  I 
shall  ccmtent  myself  with  saying,  that  nothing  whieh 
has  occurred  in  the  argument  this  day,  has  induced  me 
to  doubt  for  a  moment  the  legality  or  propriety  of  this 
order* 

Rule  discharged. 
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The  King  against  The  Inhabitants  of  Chag-    sahmu^^ 

FORD, 

r^N  the  2d  December  1616,  two  jastices,  by  their  ThepowergiT- 

order,  removed  WiUiam  Endac&tt,  with  his  wife  tntet^^SCT 
and  childneii,  from  C^agjbrd  to  Staverton^  both  in  the  ^.^sf  ^^^i' 
coimty  rf  Ztewm.    This  order  was  cm  the  same  day  infJ^„S"g 
suspended^  on  account  of  the  illneM  of  WiUiam  EndacM,  ^.^^^^ 
On  the  Ist  of  JU^  1817>  the  parish  cheers  of  Ckagjard  ^"^^  ^ 
bdiering  the  pauper  sufficiently  recovered   to  be  re»  nshtow^kh 
jnoVed^  the  following  order  was  made  by  the  magis*  made;  is  con- 

..  wrt  •    •  1  -        •       fined  to  two 

tratesi  <<  Whereas  it  is  now  made  i^pear  unto  us,  the  caaes  only,  tis. 
justices  within  named*  and  we  are  My  satisfied  diat  the  m^^^e"'' 
wilhijk  order  of  removal  may  be  executed  without  £^^ore,whm 
danger ;    we  do,  therefore,  hereby  order    the   same  i^"£^;^' 
to  be  forthwith  put  in  execution  accordingly  t   And  p«n«u>nof«n 

■^  °  '^  order  of  remor- 

whersas  it  is  duly  proved  to  us,  upon  oath,  that  Ihe  sum  '^*  became  irre. 

morableincon. 

of  twenty-two  pounds,    seventeen  shillings,   and  one  sequence  of  an 
penny  halfpenny,  hath  been  incurred  by  Ihe  suspension  ing  to  him: 
of  the  within   order  of  removal;   we  do,  therefore^  a^'wasTOt' 
(wder  and  direct  the  diurchwardens  or  overseers  of  the  ]^^^t^' 
poor  of  the  p^urish  of  Sotwftwi,  to  which  parish  the  said  K^'b^  «. 
HWutm  EndacoU  is  ordered  to  be  removed,  to  pay  the  ™«™.  jo  or- 

*^  "^  der  for  the  pay- 

said  sum  of  2S^  Us.  li^L  to  Eickard  7%am  on  demand*!'  mentof  any 

charges  incur- 
Immediately  after  this  order  was  made^  it  was  asoer*  red  during  the 

tained  that  the  pauper  wsm  still  too  ill  to  be  removedf  the?ri^n^  or- 

and  accordingly,  on  the  seventh  day  of  the  same  month,  J^^ bemO^ 

the  justices  signed  a  second  order  of  suspoision  in  the 

Bsoal  form.     On  Ihe,  16th  J%  1819,  the  pauper's 

fother  died  at  Chagjori^  and  by  his  death  two  free* 

lioltf  hons^  w  the  parish  cS  Chagfard^  descended 

^4  to 
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1821.       tothepauperi  asheiratlaw.  The  parish  officers  of  C%^« 

j^^^    fori  U^ereupon  ceased  to  relieve  the  pauper  and  his  iaiiiily. 

a^^        On  the  7th  February  1820,  another  order  was  made,  of 

Hie  Inhabit.  ^  .       . 

ants  of        which  the  following  is  a  copy :  <^  Whereas  it  is  now  made 
Ciu.aroBm 

appear  unto  us,  the  justices  named  in  the  order  of  removal^ 

and  suspension  therec^  hereunto  annexed,  and  we  are 
fully  satisfied,  that  such  order  of  removal  may  be  exe- 
cuted without  danger ;  we  do,  therefore,  hereby  order 
the  same  to  be  forthwith  put  in  execution  accordingly. 
And  whereas  it  is  duly  proved  to  us,  upon  oath,  that 
,  the  sum  of  sixty  pounds  and  nine  shillings  hath  been 

incurred  by  the  suspension  of  the  said  order  of  removal ; 
we  do,  therefore^  order  and  direct  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Shvoertcn^  to 
which  parish  the  said  William  JBndacott  is  ordered  to  be 
removed,  to  pay  the  said  sum  oi  sixty  pounds  and  nine 
shillings  to  Richard  Thortij  on  demand."  The  pauper 
was' never  removed,  but  on  the  18th  TAruary  1820  the 
appellants  were,  for  the  first  time,  served  with  die  order 
of  removal,  and  with  the  several  other  orders  herein- 
before mentioned,  and  on  the  same  day  payment  was 
demanded  of  the  several  sums  of  22L  7s.  licL  and 
QOL  9s.  as  the  expences  incurred  by  the  suspension. 
Against  these  orders,  the  parish  of  Stavertan  i^pealed, 
and  gave  the  following  notice.  <<  Take  notice,  that  we^ 
the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Staverton  in  the  said  county  of  Devon,  do 
intend,  at  the  next  quarter  sesrions  of  the  peace,  to  be 
holden  at  the  castle  of  Exeter  in  and  for  the  said  county 
of  Devon,  to  commence  and  prosecute  an  appeal  against 
an  order  made  under  the  hands  of  Baldwin  Fu^d  and 
George  Gregory,  two  of  his  majesty's  juUices  of  the 
peace  in  and  for  the  said  county  of  Devon^  and  bearing 

date 


CHAOrOBD. 
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date'the  iBt  Jubf  18179  to  &r  as  the  same  order' directs        1821. 
the   churchwardens  or  overseers  of  the  poor  of  the       *— — 

^  Hie  Kiira 

parish  of  Skmrion  to  pay  the  sum  of  22L  I7s.  ^d.  to  <«««» 
Jtichard  Thcrih  as  the  sum  incurred  by  the  suspension  antiof 
of  an  order  of  the  said  BaUtmin  Fdfbrd  and  George 
Gregory^  for  and  concerning  the  removal  of  WUUam 
EndacM  and  Winifred^  his  wife^  John  EndacoU^  Maty 
EndacM^  and  EUzdbeih  Endacott^  their  children,  from 
and  out  of  the  said  parish  of  Chagford  into  our  said 
parish  of  Siaverion.  Andalso,  take  notice^  that  we,  the 
churchwardens  and  oveheers  of  the  poor  of  the'  parish  of 
Staverton,  in  the  said  county  of  Devon,  do  also  intend, 
at  the  next  quarter  sessions  of  the  peace  to  be  hoiden  at 
the  castle  of  Exeter  in  and  for  the  said  county  otDevon^ 
to  commence  and  prosecute  an  appeal  against  another 
ordfsr,  under  the  hands  of  the  said  Bichard  Fid/brd 
and  George  Gregory^  and  bearing  date  the  7th  day  of 
February,  1820,  so  far  as  this  order  directs  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of 
SiaverUm,  to  pay  the  sum  of  60/.  9s.  to  Bichard  Thorn, 
as  the  sum  incurred  by  the  suspension  of  the  sud  order^ 
for  and  concerning  the  removal  of  the  said  WiUiam 
EndacoU  and  Wm^d  his  wife,  and  the  said  John 
EndacoU,  Mary  Endacott,  and  Elizabeth  Endacott,  their 
children,  firom  and  out  of  the  said  parish  of  C/uigford 
into  our  said  parish  of  Staverion.  The  sessions,  on 
appeal,  quashed  both  these  orders,  subject  to  a  case  for 
the  opinion  of  this  Court 

Nolan  and  l^frreU,  in  support  of  the  order  of  ses- 
sions. The  two  orders,  agamst  which  the  appeal  in  the 
present  case  is  made,  can  only  be  supported  under  the 
authority  of  the  35  (r.  3.  c.  101.  5,  2.,  by  which  it  was 

enacted, 
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1821.  tnactod^  that  incase  any  poor  penon  removed  by  tirttto 
of  any  order  of  removal^  diould  be  unable  Id  trard  by 
reason  of  sickness,  the  justices  making  the  order  were 


Tb^Kiiro 


XbtlnhoUu 

tnyof       authorised  to  suspend  the  execution  of  it;   and  the 


CmAvomo, 


diarges  incurred  by  such  suspennon,  might  be  directed 
to  be  paid  by  the  parish  officers  of  the  place  to  which 
such  poor  person  was  ordered  to  be  removed,  in  case 
any  removal  should  take  place,  or  in  case  of  the  death 
of  such  poor  person  before  the  execution  of  such  order* 
Now,  in  the  present  case^  neither  of  these  events  have 
happened ;  fbr  the  pauper  is  neither  dead,  nor  has  he 
been  removed ;  and  if  the  Court  do  not  give  a  strict 
construction  to  the  statute,  it  wUl  be  productive  of  great 
ambiguity  and  inconvenience.  Besides,  in  the  present 
case^  a  very  long  period  of  time  has  been  suffered  to 
elapse^  without  giving  to  the  parish  to  which  the  order 
was  directed  any  notice  of  its  existence.  In  the  interval, 
they  may  have  lost  the  opportunity  of  obtaining  evi* 
deuce  as  to  the  pauper's  settlement^  or  of  applying  to 
the  sessions  for  an  order  of  maintenance  on  his  relations^ 
It  will  be  contended,  on  the  other  sid^  that  this  is 
within  the  mischief  intended  to* be  remedied  by  the 
$6  G.  8.  r.  101.;  but  the  words  are  expressly  confined 
to  two  cases  only.  This,  therefore,  at  all  events,  can 
only  be  considered  as  catus  omissus.  The  notice  only 
mentions  the  amount  of  the  charges ;  but,  under  that^ 
the  whole  merits  of  the  case  may  be  gone  into«  Aar  v« 
St.  Mary4e4Hme  (a),  and  Hex  v.  Ejfnaston.  {b) 

Tomcred^  contra.    The  act  of  parliament  fai  questton, 
being  a  remedial  law,  ought  to  be  extended  to  all  i 


(0)  Iff  Eattf  SU  {f)  I  JEa$i,  117. 

withia 
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within  the  scope  and  mischief  of  it:  for  as  penal  Iaws»        iggi, 
as,  for  instancy    that  of  13  EUz.  c.  10.  s.S^  are  re*        ■""^' 
strained  to  cases  within  the  intent  of  the  legislature^  S0|       agoHui 
in  like  manner,  remedial  laws  ought  to  be  extended*    ^Lfttor^ 
The  Court  will  not,  in  any  case,  require  a  nugatory      CHA«wto. 
act  to  be  done ;  which  would  be  the  case  here,  if  they 
were  to  hold,  that  in  order  lo  give  the  parish  a  right  to 
recover  the  expenses  incurred,   the  pauper  must  be 
removed,  the  only  effect  of  which  illegal  act  would 
be^  that  he  would  immediately  return  back  to  the  parish 
from  whence  he  was  removed*     In  ordinary  cases  of 
removal,  au  actual  removal  of  the  pauper  may  be  nece»> 
saryi  foi>  till  that  happens,  the  appellant  parish  has 
sustained  no  actual  grievance*    But,  in  suspended  or- 
ders, the  case  is  very  different*    There,  the  grievance 
accrues  from  the  time  of  the  making  the  order ;  and  the 
parish  to  which  the  order  is  made  b^  in  that  caae^  two 
grounds  of  appeal :  either  that  the  pimper  is  not  settled 
with  them,  or  that  the  charges  incurred  by  the  suspen- 
sicHi  of  the  order  of  removal,  are  too  great  in  amount* 
It  cannot,  therefore,  be  necessary,  in  order  to  raise  the 
latter  qaestion,  that  any  actual  removal  should  be  made. 
Beudes,  the  very  object  of  the  act  was  to  prevent  an 
improper  removal  from  taking  place ;  and  it  is  expressly 
enacted,  that  during  the  suspension  of  the  order,  the 
pauper  should  bring  no  additional    burthen   on  the 
parish.     But,  if  itbededded  that,  in  this  case^  theorder 
for  the  payment  of  the  charges  is  not  valid  ou  account  of 
the  nofr-removal  of  the  pauper^  the  suspension  of  the 
order  will  have  broag^t  an  additional  charge  upon  the 
parish.     It  is  true^  that  the  strict  literal  interpretation  of 
the  words,  is  against  this  riew  of  the  case;  but  so  it  was 

in 
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1B91.  in  Bex  V.  Eoerdon  (a),  which  turned  upoq  the  oon&trac' 
■"■"*  tion  of  this  very  act;  and  yet  Lord  EUenboroiigh  there 
<w>niMf        said,  after  decidins  that  an  order  of  removal  of  a  pauper 

Ite  Inhabit-  »  o  *r      r 

ants  €f  might  be  suspended^  though  the  pauper  was  not  brought 
*^  before  the  justices  at  the  time  of  the  order,  ^  This  is 
the  plain  sense  and  spirit  of  the  act,  though  somewhat 
straining  upon  the  words  of  it;  but  no  other  construc- 
tion can  be  put  upon  them,  consistently  with  the  general 
object  of  the  act"  And  Grose  J.  added,  <<  The  letter 
of  the  statute  is  sufficiently  plain,  according  to  the  com- 
mon understmding  of  the  words ;  but  that  would  mili- 
tate so  strongly  against  the  spirit  and  object  of  it,  that 
we  cannot  be  governed  by  the  letter,  without  entirely 
defeating  this  very  wholesome  law/'  Tlie  same  incon- 
venience will  occur  here;  for  if  the  subsequently 
becoming  irremovable  during  the  suspoision  of  the 
order,  is  to  bring  this  charge  upon  the  parish,  the  con- 
sequence will  be,  that  parish  officers  will,  in  almost  all 
cases,  be  anxious,  notwithstanding  sicicness,  to  remove 
the  pauper,  lest  such  a  burthen  should  be  thrown  upon 
them.  There  is  another  objection  in  the  present  case^ 
which  is,  that  the  notice  of  appeal  only  raises  the 
question  as  to  the  propriety  of  the  charges.  Now, 
that  was  fully  proved,  and  is  not  negatived  by  the 
case.  In  Bex  v.  Si.  MatyJe'ionet  there  was  an  appeal 
both  against  the  order  of  removal,  and  that  for  pay** 
ment  of  the  charges  during  its  suspenson. 

'  Abbott  C.  J.    In  this  case,  we  are  called  upon  to 
put  a  new  construction  on  this  act  of  parliament, 

(a)  9  EaU,  105, 

which 


IN  THE  IfT  &  2d  Yxabs  OF  GEORGE  IV.  841^ 

wUch  was   passed  in   order  to  pre?ent  a  grievance        18SI. 
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arising  from  the  too  great  temptation  afforded  to 
parish  officers  by  orders  of  removal^  to  convey  pan-  agaifut 
pen  from  one  place  to  another  during  sickness.  The  ants  of 
second  section  recites,  that  poor  persons  are  often  ^^^'^ 
passed  to  the  place  of  their  settlement  during  the 
time  of  th&r  sickness,  to  the  great  danger  of  their 
lives ;  and  it  gives  a  power  to  magistrates,  in  order 
to  remedy  this  inconvenience,  of  not  carrying  their 
order  into  immediate  je&ct,  but  of  suspending  its 
operation  for  a  time.  But  then,  in  order  to  prevent 
this  from  producing  any  hardship  to  the  removing 
parish,  it  provides,  that  no  act  done  by  the  pauper 
daring  the  suspension  shall  give  him  a  settlement^ 
and  empowers  the  magistrates  to  order  the  interme- 
diate chaif;es  to  be  paid  by  the  parish  to  which  the 
order  is  made^  in  case  any  removal  shall  take  place,  or 
in  case  of  the  death  of  such  poor  persons  before  the 
execution  of  such  order.  This  power,  however,  seems 
to  me  to  be  confined  to  these  two  cases  only,  viz.  the 
removal  and  death  of  the  pauper.  Whether  or  not  it 
would  have  been  expedient  for  the  legislature  to  have 
provided  for  the  present  case^  it  is  not  for  this  Court  to 
say.  All  that  we  can  do  is,  to  determine  that  the  non- 
removal  of  the  pauper  prevents  the  case  from  ialling 
within  the  act.  I  should  have  thought,  indeed,  that  as 
the  order  of  the  magistrates,  not  being  within  the  ace, 
was  altogether  nugatory,  the  proper  course  for  the 
sessions  to  have  pursued  would  have  been,  not  to  have 
quashed  the  order,  but  to  have  dismissed  the  appeal. 
However,  as  thqr  have  done  substantially  right,  I  think 
their  order  ought  to  be  confirmed. 

Batlet 
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1821.  Batliy  J*    It  might,  perhapi,  be  the  object  of  the 

— i;        lq[ulature  when  this  act  of  parliament  was  passed,  to 

^»iiui      take  away  from  parish  officers  the  inducement  of  a  hasty 

tnti  or       removal,  by  giving  a  power  of  recovering  the  charges 

^"^"^    incurred  in  all  cases,  including  the  present    But  they 

have  not  said  so^  and  the  safest  course  for  the  Court  is 

to  abide  by  the  words  of  the  statute.    Besides,  in  the 

present  case,  a  very  long  period  has  elapsed,  during 

which  this  order  remained  suspended,  and  no  notice  of 

it  was  given  to  the  opposite  party.    Now,  if  that  notice 

had  been  given,  (and  there  are  no  words  in  the  act  that 

supersede  the  necessity  of  it,)  it  might  have  enabled  die 

other  parish  to  have  made  prompt  inquiry,  and  to  have 

ascertained  the  £M:t  relative  to  the  settlement  of  the 

pauper.    I  think,  therefore^  that  this  affords  an  addi- 

tional  reason  for  holding  that  the  sessions  have  come  to 

a  right  conclusion  in  this  case. 

HoLRoro  J.  This  statute  cannot,  I  think,  be  con- 
strued so  as  to  apply  to  this  case;  although,  probably, 
the  l^islatnre  would,  if  it  had  occurred  to  them,  have 
provided  for  it.  The  words  used,  however,  are  too 
express  to  include  the  present  case.  The  cases  under 
the  statute  of  EUzabethj  as  to  ecclesiastical  leases,  are 
very  different.  There  the  words  of  the  statute,  being 
general,  were  restrained  in  construction,  so  as  only  to 
include  leases  within  the  intention  of  the  statute ;  but 
here  the  words  are  particular,  and  cannot,  I  think,  be 
extaided  by  construction. 

Order  of  sessions  confirmed,  {a) 

(a)  ^eif  J.  wit  slMmt  ia  tfat  BtU  Cooit 
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Deybel's  Case.  Jf^^ 


nrH£  prisoner)  im  impressed  seamani  was  brought  up  t1i«  Court  ^ 
by  virtue  of  a  writ  of  habeas  corpus,  directed  to  the  nottoeof  the  lo- 
Admiral  of  the  fleet  at  Chathanu    The  return  to  the  anddistapMi 
writ  stated,  that,  on  the  28th  Naoember,  1820,  a  certain  pL!^^^^* 
foreign  smuggling  Tessel,  called  the  George^  of  Fbisiingf  ^^^^^b^ftom 
on  board  of  which  were  divers,  to  wit,  six  subjects  of  his  JJ^^^Jfii^ 
xnigesty,  being  mariners,  was  found  and  discovered  bjr  fJJ^^  ^  *° 
the  commander  and  crew  of  his  majesty's  revenue  itaied  tUt  Um 

prisoner  wis 

cruiser,  called  The  Griper^  to  have  been  and  to  be  within  found  on  boerd 
eight  leagues  of  that  part  of  the  coast  of  Great  Briiain  Tered  idthin 
called  Suffblif  that  is  to  say,  within  eight  leagues  of  Qr^^  tfast  pwt^^^e 
Jbrdnessj  in  the  county  of  Suffbliy  having  then  and  there  Si«ilSitt*to 
on  board  thereof  divers  large  quantities  of  foreign  spirits,  J^^'^^Jf^  ^*^' 
tea,  and  tobacco ;  that  is  to  say,  1786  gallons  of  foreign  !°  that  county, 

It  wiitf  held  not 

geneva,  and  946  gallons,  the  said  geneva  and  brandy  to  be  averred 
being  in  595  cades  of  less  size  than  60  gallons  each,  to  certaintj.that 
wit,  four  gallons  each  (the  said  foreign  spirits  not  bemg  notwithinfour 
fiir  the  use  of  the  seamen  belonging  to  the  said  vessel,  ^^^f  q,  s., 
not  esn^eeding  two  gallons  for  each  seaman),  TOOlbs.  ^^^^ 
weight  of  tea,  and  20S9lbs.  weight  of  tobacco,  the  said  *^^,^J^jn 
tobacco  being  in  85  casks  and  25  packets,  each  contain-  ^^•«^* 
ing  less  than  450lbs.  weight,  to  wit,  34lbs.  weight  each, 
not  being  for  the  use  of  the  seamen,  and  the  tea  and 
tobacco  not  having  been  shipped  duly  for  exportation, 
aa  merchandise  on  board  the  said  vessel^  from  some  port 
in,  Ireland.    The  return  further  stated,  that  the  vessel 
was  liable  to  forfdtur^  and  was  seized,  and  that  the 
^xisMmp  Jacobus  Dejfiel^  being  a  satgect  of  hi«  migestyi 

and 
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1821*       and  &  mariner  and  seafaring  man,  was  found  on  board 

'~~*'        the  said  vessel  so  being  liable  to  forfeiture,  and  seized, 
ScmL  s 

Caic  and  was,  by  virtue  of  the  statute  in  that  case  made  and 
provided,  liable  to  be  stopped,  arrested,  and  detained, 
for  the  cause  aforesaid,  and  being  so  liable,  was  arrested. 
It  then  stated,  that  being  so  arrested,  &&,  and  liable, 
&c^  and  being  fit  and  able  to  serve  in  his  majesty's 
naval  Service,  he  was  afterwards,  to  wit,  on,  8tc.,  carried 
before  A.  B.  and  C.  D^  two  of  his  majesty's  justices  of 
the  peace,  &c.,  residing  at  the  port  of  Harwich^  into 
which  port  of  Harwich  the  .vessel  was  then  and  there 
taken  and  carried,  and  upon  due  proof,  as  by  the  sta- 
tutes in  that  case  made  and  provided  is  required,  was 
committed,  to  answer  such  information  as  might  be  pre*- 
ferred,  and  being  so  committed,  was  impressed,  and  was 
for  that  cause  detained. 

Ijmes  Seijt  objected  to  this  return ;  fii'st,  that  it  did 
not  appear,  with  sufficient  distinctness,  that  the  ship  on 
board  t>f  which  the  prisoner  was  found,  was,  at  the  time, 
within  the  limits  specified  in  the  59  G.  .3.  c.  121.  s.  I. 
That  act  provides,  that  if  any  foreign  smuggling  vessel 
or  boat,  in  which  there  shall  be  one  or  more  subjects  of 
bis  majesty,  whether  mariners  or  persons  pretending  to 
be  passengers,  shall  be  fonnd  or  discovered  to  have  been 
within  four  leagues  of  that  part  of  the  coast  of  Great 
Britain  which  is  between  tbe  North  Foreland^  on  the  coast 
of  J&n/,  and  Beachy-Head^  on  the  coBsicS Sussex^  or  with- 
in eight  leagues  of  any  other  part  of  the  coast  of  Great 
Britain  or  Ireland^  having  on  board  any  foreign  brandy^ 
&C.,  such  vessel  shall  be  forfeited;  and  every  such* 
subject  of  his  majesty,  who  shall  be  found  on  board 
such  vessel^  shall  be  liable  to  all  the  pains  and  penalties, 

&C. 
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&€•  in  like  manner  as  persons  being  subjects  of  his  ma*       ,  1821. 
jestjTf  found  on  board  vessels  liable  to  forfeiture  belong-      • 
ing  wholly  or  in  part  to  his  majesty's  subjects,  are  by  the        .  Cim. 
.previous  laws  liable.  Now  it  is  not  stated  that  the  vessel 
was  found  within  four  leagues  of  the  coast  between  the 
Norih  Foreland  and  Beachf^Headf  and,  for  any  thing 
that  appears  here,  she  might  have  been  within  eight 
leagues  of  that  part  of  the  coast;  all  that  is  stated  is, 
that  she  was  within  eight  leagues  of  that  part  of  the 
coast  of  GreaJt  Britain  called  Suffolkf  to  wit,  within  eight 
leagues  of  OrfbrdmsSf  in  the  county  of  Si^fblk.    It  is 
not  dear,  that  there  may  not  be  a  part  of  the  coast 
called  SuffbUc^  between  the  North  Foreland  and  Beachf^ 
Head.    And  although  it  is  subsequently  averred,  that  it 
was  within  eight  leagues  of  Orfordnus^  in  the  county  of 
Si^SJiUcy  still  the  Court,  although  they  will  take  judicial 
cognizance  of  the  different  counties  of  the  kingdom, 
cannot  carry  that  so  far  as  to  take  judicial  cognizance 
of  all  the  difierent  parts  of  those  counties,  and  tkeir 
'  local  situation.  Non  constat  but  that  Or/brdness  maj  be 
some  isolated  part  of  the  county  of  Sn^paOt^  situated  be- 
tween the  limits  in  question.     He  was  then  proceeding 
to  take  some  other  objections  to  the  return,  but  the 
Court  called  upon  the  other  side* 

Jervis  in  support  of  the  return,  contended,  that  as 
the  Court  would  take  judicial  notice  of  the  different 
counties  ofEngland^  of  which  Suffolk  was  one^  and  that 
as  this  return  stated  that  the  vessel  was  found  within 
eight  leagues  of  that  part  of  the  coast  of  Great  Britain 
called  Si^ffbikf  which  is,  by  the  next  averment,  stated  to 
be  within  eight  leagues  of  a  pla^  in  that  county,  the 
return  was  quite  sufficient* 

Vol.  IV*  S  Bayley 


DsTBtL'f 


S46  CASES  IN  HILARY  TERM 

1821.  Baylet  J.   It  is  quite  trae^  that  this  Court  will  take 

'judicial  notice  of  the  general  division  of  the  kingdcmi 
Into  counties,  because  they  are  continually  in  the  habit 
of  directing  their  process  to  the  sheriffi  of  diose  oounties, 
and  because  they  are  menti<med  in  a  great  variety  of 
acts  of  parliament*  But  still,  I  think,  that  the  present 
return  is  insufficient.  In  these  eases,  the  greatest  cer- 
tainty is  requisite;  for  the  Court  must  see,  distinctly, 
that  the  party  who  is  brought  up  is  justly  deprived  of 
his  liberty.  Now  the  act  of  parliament  says,  that  a 
party  may  be  properly  detained  in  custody,  if  he  is 
feund  on  board  a  vessel  within  four  leagues  of  the  coast 
between  the  North  Foreland  and  Beach/^Head,  or  within 
eight  leagues  of  any  other  part  of  the  coast  This  re- 
turn does  not  follow  the  words  of  the  act  of  parliament, 
but  states,  that  the  vessel  Was  discovered,  not  within 
eight  leagues  of  the  coast  of  the  county  of  SaffHk^  but 
within  eight  leagues  of  a  place  in  a  part  of  the  coast 
called  SuffUk.  Now  I  cannot  say,  judicially,  diat  dbere 
is  no  place  on  the  coast  between  the  North  Fordand 
and  Beaehtf'Headf  which  is  called  Suffbtk^  and  therefore, 
if  it  had  stopped  there,  it  seems  to  me,  that  this  return 
would  have  been  insufficient.  But  it  is  said,  that  there 
is  an  additional  averment,  stadng,  that  the  vessel  was 
discovered  vrithin  eight  leagues  of  Orfordness^  in  the 
county  of  Suffolk.  I  have  before  said,  that  this  Court 
win  take  judicial  notice  of  the  general  divisions  of 
counties,  but  thai  cannot  be  extended  to  the  particular 
pafts  of  couhties  and  their  local  situaticm.  We  know 
Teiy  well,  that  there  are  many  parts  of  counties  sepa- 
rated from  the  general  body  of*  the  county.  There  is 
a  part  of  the  county  of  Durham  which  is  situated  to  the 
north  of  Northumberland^  and  so  the  paridi  of  Cregke^  be- 
longing 
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JoBging  to  the  same  county,  is  surroiinded  by  tbd  Nortb         1&^* 
Biding  of  Yorkshires  and  there  are  many  other  parts      jT       \^ 
of  other  counties  similarly  situated.    The  Court,  there*        ^Vh 
"  finr^  cannot  judicially  knov,  whether  Or/brdfwssf  which 
is  averred  to  be  part  of  the  county  of  Suffidk^  m^y  UQt 
be  an  isolated  part  of  it,  situated  on  the  coast  between 
the  N&rih  Foreland  and  Seachy-Hepfd  i  and  if  so^  there 
I9  nothing  on  this  return  to  shew,  that  the  vessel  was 
idificovered  within  the  limits  mentioned  in  the  act  of 
parliament*    The  proper  course  would  have  been,  to 
hav«  i^ated,  negatively,  that  the  vessel  was  found  within 
jBight  leagues  of  a  part  of  the  coast  of  Gr^ai  Brtiam^ 
not  between  the  Notth  Foreland  and  BeaahfrH^adt  to 
Witf  within  m(^t  league  of  OrfbrdmesSf  in  the  county 
oiSn^ik.    The  presait  return,  however,  is  insufficitfitf 
and  the  prisoner  must  be  discharged. 

HoLBow  J.  I  am  of  the  same  opinion.  The  pre- 
aent  o^afftion  will  be  valid,  unless  the  Court  are  bound 
by  law  to  take  judicial  notice,  not  i^ly  of  every  county, 
but  of  the  local  tttuation  of  every  place  in  any  county; 
ttid  I  think  that  they  are  not  bound  so  to  do.  I  agree 
that  this  allegation,  taken  aMogether,  must  be  tdcen  as 
a  positive  allegation,  that  the  vessel  was  found  within 
eight  leagues  of  a  part  of  the  county  of  Sttffolk.  For, 
though  part  of  this  aQegatkin  is  under  a  videlicet,  it  is, 
nevertheless,  sufficiently  certain.  But  assuming  that  to 
be  so,  still  the  Court  cannot  take  judicial  notice  of  the 
local  situation  of  Orfordness.  The  parish  of  SwaUowfieldy 
which  is  only  six  miles  distance  from  Readingj  in  the 
county  of  BerkSf  is  in  the  county  of  Wilis  i  and  if  in  the 
case  of  a  robbery  committed  there,  it  became  necessary 
that  the  fact,  as  to  its  local  situation,  should  appear, 

S  2  it 
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1821.       it  would  be  necessary  to  prove  that  fact  uponthe  trial. 

^       So  here  it  was  necessary  to  have  stated,  that  Orjbrdness 

Cmc;        was  not  between  the  North  Foreland  and  Beachy^Head  ; 

and  this  not  having  been  done,  I  think  that  this  return 

is  insufficient. 


Best  X  It  ought  to  be  quite  clear,  in  a  case  like 
the  present,  that  a  party  detaining  a  prisoner,  has  au- 
thority by  law  so  to  do.  It  ought,  therefore,  to  appear, 
on  the  face  of  the  return,  that  the  case  is  brought  accu- 
rately within  the  provisions  of  the  act  of  parliament ; 
now  that  has  not  been  done  here.  We  ought,  it  is  true, 
to  take  judicial  notice  of  the  counties  o(  England^  and  of 
those  which  are  maritime  counties,  as  being  noticed  in 
a  variety  of  acts  of  parliament.  But  we  cannot  do  this, 
with  respect  either  to  the  local  situation  of  the  different 
places  in  each  county,  nor  of  the  distances  of  one  county 
itom  another.  It  seems  to  me,  therefore^  that  we  can- 
not take  notice,  judicially,  either  that  Orfordness  may 
not  be  an  isolated  part  of  the  county  of  SuffbUc^  or  even 
if  it  be  part  of  the  body  of  that  county,  that  it  is  not 
within  eight  leagues  of  Beachy^Head.  I  think,  there- 
fore, that  the  objection  ought  to  prevail. 

The  prisoner  was  discharged,  {a) 

(ft)  AhlUlU  C.  J.  hsd  left  the  Cohrt. 
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DowsoN  against  Levi.  fS^'^^ou 

JOEADER  hod  obtained  a  rule  to  shew  cause  why  Th«  proceed. 

the  plea  of  bankruptcy,  pleaded  puis  darrein  con-  on  the  bail 

tinuance,  should  not  be  set  aside^  and  the  defendant  beonu]^ 

restrained  to  the  plea  of  the  general  issue,  and  pay  the  ^Si^  ^^e 

costs  of  the  application.     It  appeared  from  the  affida^  JJ^'°**^^^ 

▼its,  that  in  consequence  of  bail  not  having  been  put  in  "»«»«xi«»b»- 

and  perfected  in  due  time,  an  assignment  of  the  bail  of  buikniptey, 

puis  darrein 

bond  had  been  taken,   and  an  action  brought  upon  it.  oontinuance. 
In  consequence,  an  application,  in  the  usual  terms,  had  affidAvit  thL 
been  made  to  the  Court  to  stay  the  proceedings  in  such  to  lu^^^ 
action :    the  Court  ordered  the  bail  bond  to  stand  as  a  Sj£^^ 
security,  a  trial  having  been  lost.    The  defendant  after-  P^  0^  <>»  Wl, 

•''  °  the  Court  now 

wards  pleaded  the  general  issue,  and  subsequently  put  ^  «^«  ^ 
in  a  plea  of  bankruptcy,  puis  darrein  continuance.  mtnined  the 

delendttittohis 
jdeeofgenend 

Milner  shewed  cause,  and  contended  that  the  Court  ^und  Uut 

could  not  interfere,  it  being  a  matter  of  right  on  the  part  ^eSnm*w« 

of  the  defendant  to  put  in  the  present  plea ;  and  he  cited  jSiraon  the 

Paris  V.  SaUceld.{a)      As  to  the  former  application  to  ^^^^ 

the  Court,   that  may  have  been  at  the  instance  of  the  the^  the  defend- 
ant ihould  only 

bail,  who  must,  by  the  rule  of  Court,  have  sworn  that  it  question  theva- 
was  made  without  collusion  with  the  principal.      It  gioaldebt. 
ought  not,  thcrefcfre^  to  bind  the  principal. 

Header  and  Marriott^  contra,  were  stopped  by  the 
Court. 

(fl)  9  WU,  137. 

S  3  Bayley 
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DbwsoK 


182L  Batlet  J.     When  the  proceedings  were  stayed  upon 

the  bail  bond,  it  is  clear  that  the  only  question  which 
the  Court  intended  to  permit  the  parties  to  try  was 
whether  the  debt  existed ;  for  otherwise  they  would  not 
have  interfered  so  as  to  relieve  the  bail.  After  this 
application  to  the  &vt)ur  of  the  Courts  the  principal,  by 
this  pl^  erades  altogether  the  question  as  to  the 
validity  of  the  debt,  and  obtains  relief  by  a  collateral 
circumstance  which  has  occurred  subsequently.  It  is 
said  that  he  may  have  been  no  party  to  the  former  ap- 
plication. If  there  had  been  an  affidavit  to  that  effect^ 
I  should  have  thought  that  we  were  not  at  liberty  to 
take  the  plea  off  the  file ;  but)  in  that  casey  we  should 
have  relieved  the  plaintiff  by  rescinding  our  former 
order  for  staying  the  proceedings  upon  the  bail  bond* 
As,  however,  there  is  no  such  affidavit,  the  rule  must  be 
absoktet. 

Rule  absolute^ 


rSliS^iiL  Andrews  against  Palmer* 

wM^OT^v  TPHIS  case^  which  was  an  action  of  assumpsit,  was 
order  dfnW  referred  by  order  of  nisi  prius  in  December^  1812; 

priiu,  and  ■Iter 

therefereiiee,      and  after  the  reference^  but  before  the  making  of  the 

but  before  ths 

makiog  of  the  award,  the  plaintiff  became  bankrupt  In  January^  1 81 S, 
plaintiff  becune  the  arbitrator  made  his  award,  and  thereby  ordered  the 
Held,  th^thia  v^wlict  to  be  entered  for  the  defendant ;  two  days  after 
tio^SSe*^  which  a  commission  of  bankruptcy  issued  against  the 
ShjMSr'aA^  defendant,  who  was  thereupon  adjudged  and  declared  a 
tor  having         bankrupt,    and  all  his  estate   and    effects  were  duly 

awarded  a  Ter-  '' 

diet  for  thede.   assigned  und^r  md  by  virtue  of  such  commission.    No 

fendanthad  ' 

aonerii^t.  further 
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fiirther  proceediogft  Were  had  till  last  NSckaelmiis  Mtm^        1821* 
wheD  the  defendakit  taxed  his  costs  and  signed  judg^ 
meotf  and  took  out  execatioti  for  the  amtant. 


Bmfy  tiow  moved  for  a  rule  to  shew  caUse  why 
the  judgment  and  subsequent  proceedings  should  tiol 
be  set  aside^  contending  that  the  assignment  under  the 
commission  havings  by  virtue  of  the  statutes  of  batik* 
rupt,  divested  out  of  the  bankrupt  all  his  estate  and 
interest  in  the  sul^ect  matter  of  the  reference  from  the 
time  of  his  bankruptcji  and  deprived  him  of  all  cotl« 
troul  over  any  part  of  his  property,   the  bankruptcy 
must|  under  these  circumstances,  have  operated  as  a 
countermand  of  the  submission.     He  cited  Com.  Dsg.^ 
tit,  Arbttramentf  D.  5.,    where  it  is  laid  down,  that  if 
there  be  a  submission  by  a  feme  sole,   who  marries 
before  an  award  made,  it  will  be  a  revocation;   so,  if 
the  woman  and  B.  submit  on  one  part,  and  the  woman 
marries,  it  will  be  a  revocation  as  to  B*  /  and  ]  Boi,  S31. 
k  %5.    Jmu  388.  aire  cited,  (a)     This  is  a  stronger  case 
than  that  of  a  feme  sole  matrying  after  the  submisi^ioti, 
for  she  divests  herself  dT  the  controul  over  her  property 
by  her  own  act;   but  here^  the  proceedings  Under  the 
statutes  of  bankrupt  ate  in  invitum.    In  Tidd*$  Prao* 
tke^  879*1    6th  edidoil^    th^e  is  a  case  cited   from 
1  Crcmi^*  270^,  where  the  Court  refilsed  to  grant  an 
attachment  for  non-payment  of  m<mey  due  on  an  award, 
because  the  defendant  was  a  bankrupt  and  unable  to  pay 
it ;  and  supposing  the  subject  matter  of  the  reference  to 
have  been  the  delivery  of  a  horse,  or  the  assignment  of 
a  term,  the  bankruptcy,  vesting  the  property  in  hfs 
assignees,  would  render  it  impossible  for  him  to  have 
done  either  the  one  or  the  other* 

\a)  Se«  Chamley  t.  WwHanley  and  W^i  $$Mi,  266, 

S>  Per 


Amiunni 


PAUttt* 
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1821;  Per  Curiam.    The  bankruptcy  did  not  <^)erate  as  a 

.  revocation  of  the  submission.    It  would  not  have  put  an 

end  to  the  suit  which  the  bankrupt  had  instituted,  nor 
can  it,  therefore^  put  an  end  to  the  arbitration  founded 
upon  that  suit ;  and  if  he  has  commenced  an  action 
widiout  having  any  cause  for  it,  the  bankruptcy  neitba^ 
does  nor  ought  to  protect  him  against  the  consequences 
of  it  Here  the  arbitrator  was  of  that  opinion,  and  his 
judgment  is  right.  In  the  case  of  the  feme  sole,  her 
marriage  is  a  revocation ;  for  it  is  in  law  a  civil  death  of 
all  her  rights :  but  bankruptcy  does  not  produce  that 
effect* 

Rule  refused. 


^"^^  .^  Holt  agaimt  Bribn. 

h^^^  A  SSUMPSIT  for  goods  sold  and  delivered.  Plea, 
pwatedfromhii  general  issue.  At  the  trial  at  the  last  Spring 
•iiowuoettf  her  assizcs  for  the  county  of  Devon^  before  Wood  B.,  it  a{H 
te^if ^L  peami,  by  the  plaintiff's  case,  that  the  defendant  was  a 
^iriSfdSring  ^"""fi^"^  ^  ^^^^^  ^^^  ^^  ^  majesty's  ships  of  war,  and 
llbl^S^a  that  his  wife  and  fopr  children  lived  at  Pb/mouth,  whilst 
Sri"°%^*  he  was  absent  at  seji ;  that  during  that  time,  the  plain- 
soppiia  her       tifi^  who  was  a  butcher,  supplied  the  wife  with  meat« 

with  goods,  the  i.  , 

htiflbMid  IB  not    to  the  amouut  of  15/.  and  upwards.  It  also  appeared,  that 

liaUe  for  the 

debt.  after  the  defendant  returned,  he  promised  to  pay  the 

bill,  provided  he  was  not  arrest^ed.     For  the  defendant. 


it  appeared  that  he  had  been  arrested  by  the  plaintiff, 
and  that  before  these  goods  were  supplied  the  plaintiff 
had  been  distinctly  informed  that  he  was  not  to  trust 
the  defendant's  wife  ag^in,  and  that  if  he  did,  the  de 

fendant 
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fendant  would  not  pay  the  bills  he  was  also  informed,  1821. 

that  the  defendant  allowed  his  wife  an  annual  income  of  -— ^- 

1002. ;  that  the  plaintiff  himself  had  saidi  that  when  the  egam4 


wife  applied  to  him,  she  induced  him  to  trust  her,  by 
promising  to  pay  him  out  of  her  quarterly  allowance.  It 
appeared,  also,  in  evidence,  that  this  allowance  had  been 
punctually  paid.    The  learned  Judge  told  the  jury,  that 
as  there  was  no  proof  of  any  separation  between  the 
defendant  and  his  wife,  nor  any  separate  maintenance 
settled  upon  her  by  deed,  the  defendant  must  be  con- 
sidered  as  liable  for  all  debts  contracted  by  his  wife  for 
the  necessary  support  of  herself  and  children ;  and  he 
left  it  to  the  jury  to  say,  first,  whether  the  goods 
itt  question  were  necessary,   and,    secondly,  whether 
by  the   subsequent   promise   the  defendant  had   not 
adopted  the  debt.    Under  this  direction,  the  jury  found 
a  verdict  for   tlie   plaintiff.     A  rule  nisi   for   a   new 
trial,  on  the  ground  of  a  misdirection  on  the  part  of  the 
learned  Judge,  having  been  obtained  in  last  Easter 
term, 

PeU  Serjt  and  Adam  shewed  causey  and  contended, 
that  the  learned  Judge's  direction  was  correct.  A  hus- 
band cannot,  by  law,  leave,  his  wife  in  a  situation  so  as 
to  be  deprived  of  the  necessaries  of  life;  and  although, 
in  this  case  he  made  her  an  allowance^  yet  it  might 
be  reasonably  left  to  the  jury  to  consider  whether  such 
allowance  was  suflScient  for  the  support  of  the  wife  and 
lour  children.  But,  at  all  events,  in  this  case  there  is  a 
subsequent  promise  to  pay  the  bill ;  and  although  the 
party  chposes  to  annex  a  condition  to  it,  which  was  not 
complied  with,   yet,    inasmuch  as  he  bad  no  right  to 

annex 


;Bitiiir, 
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1821«       annex  ivuth  H  condilioni  ^e  donoompUailee  with  it  is 
immaterial. 


How 
againsi 
BtLtatt 


Coibefri^  eontrai  was  stopped  bjr  the  Court 

Baylev  J.  It  appears  to  m^  that  this  case  has  not 
been  properly  left  to  the  jurji  and  that  there  ought  to 
be  a  new  trial.  If  a  husband  makes  no  allowance  to 
his  wife^  he  gives  to  her  a  general  credit,  and  she  may 
contract  debts,  for  the  necessary  Supply  of  herself  and 
family,  for  which  he  will,  ultimatdy,  be  liable;  but  that 
proceeds  on  thc^  ground  that,  in  sueh  a  case^  she  is  to 
be  considered  as  his  agent  in  contracting  the.debts^  But 
if  he  supplies  her  with  a  suGBicient  allowance  for  the 
purpose  of  paying  for  these  necessary  supplies,  and  thtf 
tradesman  with  whcmi  she  deals  has  notice  of  its  and 
afterwards  trusts  her,  he  does  so  at  his  own  p^Q,  and 
will  only  be  entitled  to  recover  bjr  proving^  that,  in 
fact,  the  allowance  was  not  regularly  supplied.  In  this 
case,  however,  the  learned  Judge  told  the  jury  that^  in 
his  opinion,  the  husband  was  liable,  because  there  was 
no  separation  between  him  and  his  wife^  nor  any  sepa- 
rate maintenance  secured  to  her  by  deed.  But  I  think 
that,  in  so  stating  it,  he  did  not  lay  down  the  ^w  oox^ 
rectly  to  the  jury.  Then,  as  to  the  subsequent  promise^ 
if  the  husband  was  not  originally  liable,  but  was  con- 
tracting an  obligation  de  novo  with  the  creditor,  the 
latter  muat  take  it  on  the  terms  on  which  ii  is  offered 
to  him.  Here  it  was  a  conditional  promise,  that  he 
would  pay  if  he  was  not  arrested,  and  I  think  that  the 
creditor  cannot  reject  this  condition ;  for  the  promise, 
in  this  case^  did,  as  it  seems  to  tne,  create  a  new  obli« 

gation« 
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gatiooi    I  think,  therefore,  thtt  Oiere  ought  to  be  ii       1881, 
new  triaL 


HoLBOTD  J.  I  am  of  the  same  opinion.  If  a  hus- 
band supplies  his  wife  with  money  sufficient  for  the  pur- 
chase of  necessaries,  he  is  not  liable  for  any  debt  con- 
tracted by  her  for  necessaries  to  a  party  who  has  notice 
of  th6  dllowaHce.  tiete  the  plainti^had  express  notice 
of  that  fact,  and  trusted  the  wife  on  hfer  own  promise, 
to  pay  out  of  her  quarterly  allowance;  and  although 
that  Was  not  binding,  in  point  bf  law,  upon  hef,  siill 
It  shews,  that  the  credit  was  givto  e^ressly  to  the  wife, 
in  whifch  case  the  husband  is  not  liable,  according  to  the 
Authority  of  bentlet/  t.  Griffin  (a),  and  Metcalfe  t. 
J^dSD.  (5)  As  to  the  second  point,  if  a  fresh  demand  i^ 
created  by  a  jpromise  which  is  conditional,  the  con- 
dition must,  of  course,  be  complied  with,  t  aln,  there- 
fore, of  opinion,  the  verdict  in  this  case  was  wrong. 

^ST  J.  1* h6  acknowledgment,  in  this  case.  Was  left 
id  the  jtiiy,  kB  an  iihconditional  acknowledgment  by  the 
defendant ;  but  t  think  the  leained  Judge  ihhould  Hot 
hare  left  it  to  the  jury  at  all ;  for  as  the  condition  had 
not  been  complied  with,  the  {iromise  was  altogether  at 
an  end.  Upon  the  other  point,  I  also  entirely  agree 
with  the  rest  of  the  Court  The  ground  upon  which  a 
husband  is  liable  fer  debts  contracted  by  his  wife  is 
betause  she  is  supposed,  in  contracting  thein,  to  act  as 
his  servant  or  agent.  But  here  the  allowance  niade  to 
her,  the  notice  of  it  given  to  the  plaintiff,  and  his  con- 
duct thereupon,  clearly  shew,  that,  as  to  him,  her 
agency,  in   this  respect,  was  countermdnded.    I  an), 

(a)  5  Taunt*  35Q*  {b)  5  Campb,  22. 

therefore, 


Hovp 
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l^21,  therefore,  of  opinion,  that  the  rule  for  a  new  trial 

— ^  ought  to  be  absolute. 

againMf  Rule  absolute.  (a) 


Bkuw. 


(a)  JbboU  C.  J.  hid  left  th«  Court 


Jbllis,   Assignee  of  Koutlidge,  a  Bankrupt, 

Februartfeih.  Ogoimt  MoUNTFORD. 

A  eraditor  of       A  SSUMPSIT  for  money  had  and  received  to  the  use 

an  intolTCiit         JL^ 

trader  may,  af.  of  Jomcs  Boutlidge^  before  he  became  bankrupt; 

diidutt^  under  there  was  also  a  count  for  money  had  and  received  to 
c  108^  takeout  the  use  of  the  plaintiff  as  assignee  otBatalidge.   Plea, 


^"Sl!^  general  issue.  The  cause  was  tried  befote  AbbM  C  J. 
Sdbbdrt^.'al-  ^^  *^  sittings  aaer  Trtnity  term,  1818,-  The  jury 
though  ineiud.   fomid  a  verdict  for  the  plaintiff,  damages  12  U.  3^,  5i 

cdintheinaol-  •  ir  »  -o 

vent  Mheduie.    subject  to  the  Opinion  of  this  Court  on  the  following 

wUl  be  a  tuffi* 


cient  petition- 

d^  at  law  to  In  September^  ISIS^  James  Boutlidge,  being  a  trader 
^^j^.  within  the  bankrupt  laws,  committed  an  act  of  bank-^ 
ruptcy.  The  defendant,  on  the  2d  November  in  the 
same  year,  knowing  that  BoiUlidge  was  insolvent  and 
was  then  keeping  out  of  the  way  of  his  creditors,  issued 
a  fieri  facias  against  his  effects,  under  which  they  were 
sold,  and  the  proceeds  of  them,  to  the  amount  of 
\21U  is.  5d.9  paid  over  to  the  defendant  in  the  course 
of  that  month.  He^  however,  upon  some  of  the  other 
creditors  threatening  to  make  RoutUdge  a  bankrupt, 
agreed  to  bring  that  money  into  the  general  fund  for 
the  benefit  of  the  creditors,  and  to  take  a  deed  of  assign- 
ment of  all  his  estate  and  effects,  which,  accordingly, 
on  the  15th  Jtdy^  1814,  was  prepared  and  executed  by 
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-BouUidge  to  the  defendant  and  one  JFredertek  Nicholson       1821* 
ia  tnut  for  themselves  and  such  other   creditors  as        , 
ahonldy  within  two  calendar  months,  come  in  and  ex&-       o^^imat 
cate  the  same.    This  deed  was  executed  by  the  defend- 
ant and  some  of  the  other  creditors,  but  not  by  the 
plaintiff,  and  no  evidence  was  given  upon  the  trial  to 
shew  that  the  plaintiff  ever  haid  notice  of  the  assignment 
till  after,  the  expiration  of  the  two  months.    On  the 
1 1th  June^  1815,  Boudu^Cf  having  been  arrested  by  one 
Chambers,  a  creditor,  went  to  prison  for  want  of  bail, 
and  after  having  remained  there  above  three  months, 
petiti<med  the  court  for  the  relief  of  insolvent  debtors  to 
be  discharged.    He  was,  accordingly,  on  the  19th  J2i- 
fmanff  1816,  discharged  out  of  custody  by  the  authority 
of  that  court,  according  to  the  provisions  of  55  O.  5. 
c.  102.  and  the  54  6. 3.  c.  23.    Oh  that  occasion  he  en-   .  , 
tered  into  the  recognizance  required  by  the  14th  section 
of  the  latter  act    In  his  petition  he  stated  that  he  had 
no  properly  except  certain  debts  and  effects  made  over 
by  him  (subsequently  to  the  levy  of  2d  NooembeTf  1814, 
but  prior  to  his  imprisdnment)  to  the  trustees  named 
in  the  said  deed  of  assignment,  for  the  benefit  of  his 
creditors;    no  mention,  however,  of  the  said  levy  or' 
of  the  money  arising  therefrom,  was  made  in  the  peti- 
tion, or  schedule^  or  in  the  assignment  executed  by  him 
upon  his  discharge  from  custody  under  the  insolvent 
acts.    The  schedule  annexed  to  Boialidg^%  petition  set  . 
forth  the  debts,  both  of  the  plaintiff  and  the  defendant, 
and  they  both  had  due  notice  of  the  application  made 
for  bis  discharge,   but  neither  of  them,  in  anywise^ 
interfered  in  it«     Shortly  after  his  discharge  under  the 
insolvent  acts,  the  plaintiff,  by  his  attorney,  applied, 
without  success,  to  the  defendant  and  to  the  defendant's 

attorney 
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ia21.  AttorBfljr  (then  holduig  the  deed  of  assigament)  fer  per- 
-^^  mission  to  sign  the  same,  hijuhf^  1816,  a  commissioii 
of  bankrupt  is^u^  agaiost  Mmdlidge  on  the  petitioa  of  « 
the  piaiDtifff  upon  the  debt  specified  to  be  due  to  hhn 
ia  ^e  sebedule  (£BouiUdgi?B  petition,  and  the  plaintiff 
WW  appointed  asi^gnee  under  that  commission.  This 
aotion  iras  brought  to  iteover  the  proceeds  of  the  sale 
under  the  ezecntion  of  dm  fid  Nevmb^^  1815. 

Wuif  fior  the  plaintiff.  The  only  qnesti^i  in  this 
ease  is^  whethar  there  was  a  good  petitioning  creditor's 
debt  to  support  the  present  cominission ;  and  this  will 
d^)end  on  the  circumetanoe,  whether  the  debt  of  die 
plainuff  was  discharged  by  the  proeeedings  under  Ae 
^insdvent  debtor^s  aet  But  the  diseharge  spdten  of 
throug^dttt  that  act  is  only  a  discharge  ot  the  insolvent 
ftom  custody,  but  not  a  disdiarge  of  him  from  the  ddbts. 
By  the  first  seotion  of  58  6. 3.  c.  106.,  the  prisoner  b  to 
pray  to  be  disdiarged  out  of  custody,  and  to  have  fiiture 
liberty  of  his  person ;  and  by  seotion  lO.  he  is  to  be  dis- 
chaiged  from  custody,  and  judgmmt  is  to  be  en* 
tered  up  against  him,  which,  by  order  of  the  Courts 
may  be  executed  against  his  future  effects,  kc.  By 
section  29.,  if  again  arrested,  he  is  to  be  dlMdiarged  by 
a  Judge,  on  entering  a  commoa  appearance.  These 
different  provisions  all  shew  that  the  only  thing  intended 
by  the  53  G.  8.  c.  102.  was  to  discharge  the  person  of 
the  insolvent,  but  not  to  extinguish  the  debt  of  the  cre- 
ditor. It  is  true,  that  by  the  Sfid  section  a  geiiend  plea 
is  given  by  the  insolvent  against  any  action  brought  for 
any  debt  iffdudod  in  his  schedule,  and  from  which  he 
has*been  difififaarged;  |)ut  this  section  does  not  extin- 
guish the  debt  itself.     All  that  is  done  by  it  is  to 

change 
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fshange  the  nature  of  the  remedy  fvom  an  action  for  the        1801. 

debt  to  a  procetding  under  the  judgment  entered  up  in         -- 

tlie  iniolvent  court    The  words  of  the  insolvent  stt  are       ofow^ 

llCffyywrtsPi 
Tery  diflbrent  from  those  of  5  0. 2.  e.  SO.  s.  T.    By  that 

act  it  is  provided,  that  ^  every  such  bankrupt  shall  be 
discharged  -  from  all  ddbts  due  or  o«ring  at  the  time  be 
did  become  bankrupt;*'  but  the  5S6. 3.  e.\02*  eon- 
tains  no  such  provision.  Ity  indeed,  takes  away  the 
remedy  by  action,  but  leaves  the  debt  net  extinguished. 
Besides,  in  this  case  the  objection  is  taken,  not  by  tlie 
bankrupt,  but  by  a  third  person,  who  is  seddng  to  over^ 
torp  this  commission :  he  cannot  take  advantage  of  such 
an  otjection.  If  the  insolvent  does  not  plead  his  dis- 
diarge,  he  will  be  liable  for  the  debt;  and  noa  omistat 
that  he  will  plead  it.  In  QuafUoek  v.  England  (a)  it 
was  held^that  a  third  person  could  not  object  that  the 
petitiiming  creditor's  debt  had  been  barred  by  the 
statutes  of  limitations;  and  Lord  Mamfidd  there  said 
that  the  statute  of  limitations  did  net  deslyey  the  debt, 
but  only  took  away  the  Remedy;  and  tha^  for  tfiat 
reason,  although  the  bankrupt  might  take  the  objeotion, 
no  other  person  could  do  so.  And  in  Bidkerdike  v. 
BMmau  {h\  the  same  principle  wyw  reepgnised.  If  any 
inconvenience  be  felt  by  the  bankrupt,  he  may  apply  to 
the  Lord  Chancellor  to  supersede  die  commission. 
This,  therefore,  is  a  good  petitioning  crecUtor's  debt,  as 
against  the  de^Hidant  in  the  present  action. 

Lafmes  Seijt,  contra.  In  order  to  constitute  a  good 
petitiomng  ereditoi^s  debt  it  must  be  a  l^al  debt,  and 
one  which  .the  creditor  has  the  power  te  enfofoe  by  a 
legal  remedy.    This  case  must,  therefore,  be  tried  by 

(a)  5  Bwnr,  2628.  {h)  I  7.  JS.  405. 

^  that 
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1681.       that  test     Then,  is  this  debt  of  that  description  ?    By 
— —       the  insolrent  act,  all  the  property  of  the  prisoner  is  first 
^   agabai       re&ttd  in  the  provisional  assignee  till  another  assignee 
ooxTfo   .    .^  chosen :  after  that  has  taken  plac^  the  assignee  ap- 
pointed by  the  creditors  takes  it  for  the  purpose  of 
general  distribution.     The  intolvent,  then,  after  bdng 
dischat^ged  otit  of  custody,  ptkrsuant  to  54  6.3.  c.  23. 
f .  1 4.,  enters  into  a  recognizance  to  the  king  for  the  full 
amount  of  the  debts  included  in  his  schedule,  nHbich 
recognfasanoe  is  to  be  put  in  force,  if  neioessary,  against 
his  future  eflfects.     Upon  this  recognizance  alone  can  the 
creditors,  who  are  named  in  the  schedule,  afterwikrds  pro- 
ceed; lor  if  any  of  them  choose  to  bring  an  action,  or 
arrest  the  insolvent,  he  may,  by  the  29th  section,  be  dis- 
charged with  costs,  on  entering  a  common  appearance; 
and,  by  the  82d  section,  he  may  then  plead  his  dis- 
charge in  bar  of  the  debt.      Here^  the  petitioning  cre- 
ditor's debt  is  named  in  the  insolvent's  sdiedule^  and  he 
was  discharged  generally.     There  is,  therefore,  no  \eg^ 
mode  of  enfordng  payment  of  this  debt*     If  so,  then 
,aeoording  to  the  principle  laid  down  as  the  criterion, 
this  cannot  be  a  good  petitioning  creditor's  debt.     That 
this  is  the  true  principle  appears  from  the  judgment  of 
Lord  JSldont  in  Ex  parte  Dewdne!f{a) ;  where  he  says, 
''  A  commission  of  bankruptcy  is  nothing  more  than  a 
substitution  of  the  authority  of  the  Lord  Chancellor, 
enabling  him  to  work  out  the  payment  of  those  cre- 
ditors, who  could,  by  legal  action  or  equitable  suit,  have 
compelled  payment."      Here  the  petitioning  creditor 
could  not  have  compelled  payment ;  and  Lord  Eldon 
afterwards  adds,  *<  The  Lord  Chancellor,  in  the  distri- 

(a)  15  Veujm.  498« 

^  bution. 


MoUMTIOA]>. 
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bation,  is  to  govern  himself,  as  to  legal  debts,  by  the        1821. 
rules  of  law,  and  as  to  equitable  debts,,  by  the  rules  of        

Jklijs 

equi^,  regarding  the  claim  of  each  creditor  as  a  suit  ^agaitut 
depending.  That  is  the  general  principle ;  and  I  see 
no  reason  for  holding  that  it  is  not  competent  to  the 
bankrupt  to  take  this  objection,  and  If  he  waives  it,  to 
creditors/'  This  seems  to  decide  the  present  case ;  and 
Horsla^s  case,  Mosefy  37.,  cited  in  Quantock  v.  Eng-- 
landj  is  exactly  in  point.  And  though  Lord  Mansfield 
doubted  its  authority,  the  subsequent  judgment  of  Lord 
ElfUm  accords  with  that  case.  Cohen  y.  Cuhmngham  (a) 
is  an  authority  to  shew,  that  a  judgment  creditor,  who 
has  taken  his  debtor  in  execution,  cannot  afterwards 
sue  out  a  commisjuon  of  bankrupt'  upon  the  same  debt. 
If  th^  regulations  of  the  insolvent  act  and  the  bankrupt 
law  are  inconsistent,  then,  as  both  cannot  operate^  that 
which^has  the  priority  must  prevail.  Unless  that  be  so, 
the  greatest  inconvenience  will  follow.  Aft^r  the  insol^ 
vent's  assignee  has  received  from  the  debtors,  and  paid 
to  the  creditors,  a  commission  of  bankruptcy  may  issue, 
founded  on  the  three  months'  lying  in  prison ; .  and  then 
all  the  debtors  may  be  compelled  to  pay  their  debts  over 
agiEun,  and  the  assignee  will  be  compellable  to  refund' 
the  monies  paid  by  him  to  the  creditors.  Under  such 
circumstanceB,  no  one  could  be.  safe.  And  the  case  of 
the  insolvent  would  also  be  hard ;  for,  by  the  reccgni- 
zance,  his  future  effects  are  liable;  and  yet  the  commis- 
sion would  sweep  away  all  his  subsequently  acquired 
eflects.  These  inconveniences  shew  that  the  Court 
ought  not  to  adopt  such  a  conclusion  as  the  plaintiff 
contends  for  on  the  present  occasion. 

fVes^  in  reply,  was  stopped  by.  the  Court, 
(a)  a  ?•  A*  1S3« 

VouIV.  T  Abbott 
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JSLUl 


plaintiff. 


<vaw«r  Judgment  for  the  phuntiff. 


A  comiant  by  (^OVENANT  by  the  assignee  of  the  lessee  agw^st 
pijr  the  pre-  the  reversionerf    ^y  the  les^  two  messuageft  were 

twi— ■  denusedy 

(which  wera  demised.  The  breadi  assigned  was  upon  the  following 
wi^a^ll^^ent  Covenant:  ^<  And  the  said  William fywood^  the  }andloTd, 
g^^i^,  at  f^  himselfj  his  executors,  &o.  doth  covenant,  promise, 
n»SSon!S^  aqd  agree  to  and  with  the  said  lessee^  his  eac^- 
*'*^'^"al^*  ^^^^^  ^^  ^  supply  die  said  two  me^uages  or  tene- 
ranswithtiie     Q^^ts  and  premises  with  a  su^Kdent  quantity  of  good 

land,  and  for  4  *  w 

the  breach  of     wf^ter,  at  the  rate  of  three  guineas  per  fummn  for  each 

which  the  at-  .  . 

signee  of  the  house."  To  this  dedaration  there  were  several  pleas,  to 
mainti^an  ac-  some  of  which  the  plaintiff  demurred;  and  the  question 
1^1^,^^  ^  argued  was,  whether  this  covenant  ran  with  the  land. 

Piatt  was  to  have  argued  in  support  of  the  demurrer, 
but  th^  Court  called  Hpop 

£•  Lawes^  coptra.  This  covenant  does  not  affect  the 
hM?td  demised,  for  the  lesspr  does  not  covenant  to  l^y  the 
w^ter  on  by  pipes,  but  merely  to  supply  the  house  with 
w^atf  and  H^  90v^nl^lt  would  be  satisfied  by  his  can^- 
ix^  the  ^ater  there  in  buckets.  In  The  Mayor  (jfCon" 
glOon  V.  PaUison  (a)  Baj/kjf  J^  says,  ^  In  order  to  bipd 
xhf^  assignee,  the  covenant  must  either  affect  the  land  itself 
dicing  the  term,  such  as  those  which  r^[ard  the  mode  of 
occupation,  or  it  must  be  such  as  per  se^  and  not  merely 

(a)  10  Sm,  1301. 
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from  collateral  drcaniitances,  affeoto  the  vahie  of  the  land       J  82K 
at  the  end  of  the  term;"  and  he  afterwards  says,  ^  where  ■ 

the  value  of  the  reversion  is  an\j  altered  by  collateral  cir-  H^fi*^ 
emmitancefl^  the  covenant  will  not  bind  the  assignee  of  '^"* 
die  land."  In  Speneer'%  case(a)  it  is  Uid  down^  <<  If  a 
man  demises  a  house  or  land  for  years,  with  a  stock  or 
sum  of  money,  rendering  rent,  and  the  lessee  covenants 
for  him,  his  execatoxs,  &c.  to  deliver  the  stock  or  sum 
of  money  at  the  end  of  the  term,  yet  the  assignee  shall 
not  be  charged  with  this  covenant ;  for  although  the  rent 
reserved  was  increased  in  respect  of  the  stock  or  sum, 
yet  the  rent  did  not  issue  out  of  the  stock  or  sum,  but 
out  of  the  land  only ;  and  therefore,  as  to  the  stock  or 
sum,  the  covenant  is  personal,  and .  shall  not  bind  the 
assignee.**  If  the  water,  therefore^  in  this  case  had  been 
like  the  stock,  a  permanent  and  subsisting  chattel,  yet 
the  covenant  would  not  bind  the  assignee,  because  the 
rent  does  not  issue  out  of  it:  and  this  case  is  still 
stronger;  for  here  there  is  no  rent  in  respect  of  the 
watar,  but  a  collateral  sum  reserved.  It  is  dear,  there- 
fore^ that  the  assignee  of  the  lessee  would  not  be  bound 
to  pay  for  the  water,  and  it  is  reasonable  that  he  should 
not  take  the  benefit  of  the  covenant  He  also  dted 
CoOism  V.  Lettsam  (6),  and  QJter  v.  Gry.  (c) 

Abbott  C.  X  By  this  lease  the  lessor  covenants  to 
supply  the  messuages  and  tenements  demised  with  a 
suffident  quantity  of  good  water  at  the  rate  of  three 
guineas  per  annum  for  each  house*  The  lease  does  not 
specifically  point  out  the  particular  mode  by  which  the 
water  is  to  be  supplied :  whether  by  pipes,  by  coUecting 

(a)  5  Coke,  17.  {b)  6  7aiifit.  S24.  (c)  S  BQS,4[Pui*  S65. 
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the  water  in  ciaterns,  or. by  carrying  it  to  the  premises 
by  buckets;  but  it  is  quite  cle^,  that  the  covenant  can 
not  be  satisfied  unless  a  sufficient  quantity  of  good  water 
is  brought  upon  the  premises  during  the  term.  This  is, 
therefore,  a  covenant  which  respects  the  premises  de- 
mised and  the  manner  of  enjoyment,  and  I  have  no#^> 
doubt,  therefore,  that  it  is  a  covenant  which  runs  With 
the  land,  and  that  the  assignee  may  sue  the  reversioner 
for  the  breach  of  it; 

Judgment  for  the  plainti£ 


February  6tb« 


The  Mayor,   Aldermen,  and  Burgesses  of  the 
Borough  of  Reading  against  Clarke. 


I>eclaTit]oii  in 
assumpsit, 
charging  that 
defendaat  was 
iadebted  to  the 
plaintiff  ia  500 
quarts  of  wheat 
for  tolls,  with- 
out  stating  any 
value,  is  bad 
upon  special 
demurrer. 


nPHE  declaration  stated  that  the  defendant  was  in- 
debted to  the  plaintiffs  in  divers,  to  wit,  500  quarts 
of  wheat,  500  quarts  of  barley,  500  quarts  of  oats,  500 
quarts  of  tares,  500  quarts  of  beans,  and  500  quarts 
of  peas,  &c.,  due  and  of  right  payable  by  the  defendant 
to  the  plaintiffs,  as  and  for  certain  tolls  of  wheat,  barley, 
oats,  tares,  beans,  and  peas,  before  that  time  brought 
into  the  borough  of  Beading^  by  the  said  defendant,  to 
be  sold,  and  being  indebted,  defendant  undertook,  &c. 
To  this  declaration,  the  defendant  demurred,  and  as- 
signed for  cause,  that  although  it  was  alleged  in  the 
declaration,  that  the  defendant  was  indebted  to  the 
plaintiffs  in  divers  quarts  of  wheat,  barley,  oats,  tares, 
beans,  and  peas,  yet  it  was  not  stated,  whether  the  same 
was  of  any  or  what  value  in  lawful  money  of  Great 
Britain^  or  that  the  defendant  was  indebted  to  the  plain- 
tifis  in  any  sum  of  money  whatever. 

Carter^ 
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Cartert  in  iopport  of  the  demurre^.     Indebitatus  as-        1821. 
sumpfit  will  not  lie  for  goods  and  chattels,  unless   the      nf^^Tof 
value  be  stated.     Indebitatus'^assumpsit  will  only  lie     '^^wno 
where  debt  lies ;  and  although  in  some  old  cases  it  is       Claau. 
laid'  down,  that  debt  may  be  maintained  for  goods  and 
chattels,  it  must  be.  in  the  detinet  only,  and  the  judg- 
ment is  the  same  as  in  detinue.     If  this  form  of  action 
jcan  be  supported,  how  is  a  defendant  to  pay  money  into 
court  on  a  tender^  or  to  ayail  himself  of  a  set*off.    All 
the  precedents  of  declarations  in  debt,  to  recover  foreign 
money,  state  the  value.    Li  Ward  v.  Harris  (a)  the  de^  ' 
daration  stated,  that,  in  consideration  that  plaintiff  had 
sold  to  the  defendant  a  certain  horse  of  the  plainti£^  at 
and  for  a. certain  quantity  of  oU,  to  be  delivered  within 
a  certain  tim^  which  had  elapsed  before  the  commence- 
ment of  the  suit ;'  the  defendant  promised  to  deliver  the 
said  oil  accordingly.  Lord  JSiAm,  there,  was  of  opinion, 
that  thb  declaration  was  bad  for  uncertainty,  even  after 
verdict,  inasmuch  as  neither,  the  value  of  the  horse  nor 
the  oil  was  stated,  nor  any  thing  with  respect  to  the 
quantity  or  quality  of  the  oil.     He  says,  '*  In  the  case 
of  a  sale  for  money,  as  the  law  implies  that  so  much 
money  shall  be  paid  as  the  article  is  worth,  no  dispute 
can  arise  concerning  the  quality  of  what  is  to  be  received ; 
the  quality  of  money  being  always  the  same.     I  incline^ 
therefore,  to  think  it  is  necessary  to  express  value  in  some 
manner,  in  such  a  contract  as  this,  where  something 
other  than  money  is  to  be  given  for  a  commodity •'*    In 
that  case^  indeed,  the  Court  were  of  opinion,  that  the 
objection  was  cured  by  verdict,  but  it  never  was  doubted 
that  the  objection  was  bad  upon  den^urrer. 

(a)  2J?M.4i\ii.365. 

Bayh/^ 


870  CASES  m  HILARY  TERM 

1891f  Bm^  contra.    The  reason  for  inaerting  the  value 


Mayor  of 


in  debt  foe  com  or  other  goodfl|  is,  that  in  that  form  of 
Abajuxg  action  the  judgment  isy  to  recover  the  goods  themadves, 
CuLAxs.  and  if  not,  the  value  of  them.  Paier  v.  Harefyman.  (a) 
In  assumpsit^  however,  damages  only  for  the  breach 
of  the  contract  are  recoverable;  the  ¥slue,  therefore^ 
of  the  goodf,  which  are  the  subject  of  the  contract, 
is  wholly  immaterial,  the  whole  being  to  be  recovered  in 
damages,  and  the  value  a£  the  goods  is  fieqnently  not 
the  measnce  of  the  damages;  when  it  is,  it  may  be 
proved,  to  ascertain  the  amount  under  the  averment^ 
that  phuntiff  has  sustained  damage  to  such  a  valne^  at  the 
end  of  the  declaration.  Where  it  is  not,  as  upon  a  con- 
tract for  the  delivery  of  medicines  to  be  used  in  the  cure 
of  a  horsey  by  reason  of  the  non-delivery  of  which  the 
horse  died,  it  would  be  nugatory  to  state  the  value  of 
die  gOQd%  which  would  not  asoertain,  at  all,  the  amount 
of  the  damage.  And  so  it  would  b^  upon  a  oontract 
to  deliver  80  quarters  of  wheat  at  a  future  day,'  without 
any  stipulation  as  to  value.  It  would  be  fidse  to  say,  that 
ddeodant  undertook  to  deliver  wheat  of  such  a  valuer 
when  he  undertook  to  ddiver  it  absolutely,  without  any 
regard  to  valuer  and  was  bound  to  ddiver  it  at  die 
tim^  whatever  might  be  its  vabe^  Neither  of  the  cases 
ated  on  the  other  side  is  in  point,  neither  die  one  nor 
the  other  having  been  decided  upon  dte  ground  that  the 
value  was  necessary.  To  determine^  therefore,  that  it 
must  be  inserted^  is  not  required  by  the  cases^  and  can 
""  answer  np  good  end  whatever,  all  the  purposes  of  jus- 
tice bring  just  as  well  answered  without  it 

Per  Curiam.    The  value  here,  is  the  measure  of  the 
damages ;  and  the  constant  praedoei  in  such  an  action  as 

(a)  Tdp,  71. 
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thia»  has  been,  to  state  the  valae  of  th^  goodt.  Even  in 
trover,  and  trespass  for  taking  goods,  the  valne  is  alwa^ 
atated.  So,  too^  in  the  case  of  debt  for  foidgn  money 
or  for  fines.  Unless,  indeed,  the  article  in  respect  of 
uriuch  the  party  is  stated  to  be  indebted  be  of  some  valuei 
there  is  no  oonsidesatioa  for  the  subsequent  promise. 
The  objection,  in  this  case^  being  taken  upon  special 
demonrer)  must  prevail,  and,  consequently,  there  must 
be  judgment  for  the  defendant. 

Judgment  for  Defendant 


lati. 


Rmb 
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The  King  against  The  Bailiffi  and  Corporation  irednudasf, 
of  the  Boroogh  of  Eye.  ^'^"^  ^•^ 


112  Y  charter  of  the  9  TfC  8.  the  borough  of  JE^  was  in*  A  bye  law  ofa 
corporated,  under  the  name  of  the  baillffi,  burgesses,  ^^'^^poIb 
and  commonalty  cfBtfts  it  consisted  of  twelve  capital  rf^^J*!^^!™^ 
burgesses,  out  of  whom  the  baiUfi  were  chosen,  and  ^^4^^ 
twentytfour  common  oouncilmen,  and  an  indefinite  num-  «>«"aj'  ^* 
ber  of  freemen.  The  charter  did  not  point  out  who  were  ^  ^^^  by  the 

freemen  inha- 

entitled  to  be  admitted  freem^  but  in  the  &th  EKsi.  the  biting  the  town; 

end  that  a  oouit 

corporation  made  a  bye  law,  that  as  often  as  any  vacancy  ihoaid  be  hold- 
should  happen  by  death  or  othemse-ki  the  number  yctf^etwhiSit 
of  the  twelve  capital  burgessei,  A<&  i^mainder  should  forthebeflif&to 
elect  others  out  of  the  common  edimcfl  of  tw^ty-^bur  S^^^  uie 
to  M  such  vacancies;  and  that  t^ti'thfe  h^penlng  of  ^^^^l"' 
any  such  vacancies  in  the  number  of  twenty-fouir  com-  be«i  «»d«nt 

*  ^  thcreiQ  for  one 

whole  7eBr^ 
Heldf  that  this  bye  lew  did  not  giye  to  eyery  p^non  who  had  been  so  reudent  for  that 
period,  an  abwliite  right  to  be  a&itted  to  the  freedom  of  the  boiough;  and  the  Conrt 
fefuaed  a  mandamus  to  tbe  bsib'fs  to  sdisit  nich  a  person* 


SMI 
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182L  ^on  councilmen,  such  vacancies  were  to  be  filled  by 
"^^"  freemen  inhabiting  the  town,  and  who  bad  been  resident 
agointt  and  dwelling  therein  for  the  space  of  one  year  at  least, 
£tk.  to  be  elected  by  a  majority  of  the  twenty-four ;  and  that 
once  in  every  quarter  of  a  year,  the  bailiffs  should  hold 
a  great  court,  and  that  at  every  such  court  it  should  be 
lawful  for  the  bailifis  to  admit  to  the  freedom  of  the.  town 
such  persons  as  should  be  suitors  for  the  same,  and 
withal  should  be  thought  honest  and  well-disposed  men, 
and  being  such  as  had  been  resident  and  dwelling  within 
the  town  of  Eye  by  the  space  of  one  whole  year  at  the 
least  The  affidavit  then  stated  that  George  TwUdiett 
had  been  resident  and  dwelling  for  the  space  of  one 
whole  year  on  the  27th  October  last,  when  one  of  the 
great  courts  was  held  by  the  bailiffi  of  the  town,  and 
that  he  had  attended,  requested  and  demanded  of  the 
b«ili£&  to  be  admitted  to  his  freedom. 

Cooper  now  moved  for  a  mandamus  to  the  defendants 
to  compel  them  to  admit  George  Twitchett  to  his  fre^ 
dom ;  and  he  contended  that  the  bye  law  was  imperative 
upon  them  to  admit  any  person  qualified  as  therein 
mentioned  to  the  freedom  of  the  borough. 

Abbott  C.  J.  I  am  perfectly  satisfied,  that  this  bye 
law  does  not  give  to  any  person  resident  during  the  time 
therein  mentioned  an  absolute  right  to  be  admitted  to 
its  fireedom.  The  words  are,  <*  that  it  shall  be  lawful 
for  the  bailifis,  &c.  to  admit"  Those  words  clearly  give 
to  the  bailiifs  a  discretionary  power  to  admit  the  persons 
who  have  the  qualifications  therein  mentioned,  but  they 
by  no  means  make  it  imperative  on  them  so  to  do,  I 
think,  therefore^  that  this  rule  should  be  refiised. 

Rule  refused* 
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The  King  against  Fowleu  and  Sexton,        ^iH^'i'u 

^HIS  was  a  writ  of  error,  brought  to  reverse  a  The  record,  in 
judgment  obtained  against  the  defendants  at  the  L"^^^^ 
quarter  sessions  for  the  county  of  Sussex.    It  appeared  ISS*th2^ 
by  the  record,  that  the  defendants  were  indicted  for  steal-  d]«m«»*.  p>«* 

^  -  '  of  not  guilty, 

ingoats,  to  which  indictment  they  pleaded  not  guilty,  «ndye^of 

and  put  themselves  upon  the  country.     Upon  this  In-  added,  that,  be- 
cause it  ap- 
dictment  they  were  found  guilty.  The  record  then  staled,  peered  to  the 

that  because  it  appeared  to  the  said  justices^  that,  after  after  the  jurj 

the  evidence  given  on  the  trial  of  the  said  issue  had  been  of  th^hftd^*^* 

heard,  and  after  the  said  jurors  had  departed  from  the  SSSt^^d 

court,  in  order  to  consider  of  the  verdict  to  be  by  them  *'*^!f^.'*' 

**  ipecting  bis  ver- 

/given  thereon,  and  before  the  delivery  of  the  said  verdict  ^<*  ^*  * 

Btnuiger;  it  was 

in  court,  one  C  O.,  a  juror,  did,  without  the  permission  considered  that 

the  yerdict  was 

of  the  said  justices,  withdraw  and  separate  himself  from  bad,  and  it 
the  rest  of  the  jurors,  and  being  so  separated,  did  hold  ^pushed,  and  a 
conversation  with  one  J.  C,  the  said  J.  C  not  being  one  Iwuded^to^ 
of  the  said  jurors,  of  and  concerning  the  said  trial,  and  jtS^TiS^*' 
concerning  the  verdict  then  about  to  be  given  thereon ;  ^^  ^  "^ 


out  the 

therefore  it  was  considered,  that  the  verdict  given  in  this  ^<*  of  thepar- 

°  ttesattheneit 

behalf  was  bad  and  erroneous,  and  the  same  was  cmashed  8enions,and  the 

trial  and  con- 
by  the  judgment  of  the  said  justices:  and  it  then  proceeded  Tiction  hj  the 

as  follows ;  '<  therefore,  let  a  new  jury  come  before  the  whereupon  aU 

•       •  1  t  •  /•  «  and  sinflulsir  the 

justices,  at  the  next  general  quarter  sessions  of  the  peace  premise  being 
to  be  holden  at  Chichester j  in  and  for  the  said  county,  to  ^^^^j^I 
try  whether  the  defendants,  or  either  of  them,  are  guilty  4*°*^§^*°' 
of  the  premises  in  the  indictment  charged  upon  them  or  uponawritof  * 

^  error  brou^t^ 

not;  because,  as  well  W.  B.  L.,  who  prosecutes  for  our  that  the  judg- 
ment was  right. 
lord  the  king,  as  the  said  defendants,  have  put  themselves 

upon  that  jury :  the  same  day,  &C9  at  which  last-men« 

tioned 
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1881.  tioned  general  quarter  sessions  holden  at  Chichester 
aforesaid,  on  &c.,  before  &c,  justices  of  our  lord  the 
king,  assigned  to  keep  tbe  peace  in  the  said  county,  also 
to  hear  and  determine  divers  felonies,  &c.  committed  in 
the  county  aforteaid*  come  as  well  the  said  W*  B.  L^ 
who  prosecutes  for  our  lord  the  king,  as  the  defendants,  in 
their  prop^  persons/*  The  record  then  stated  the  con- 
Viotion  of  the  defendants  by  the  becond  jury,  whereupon 
all  and  singular  the  preknises  being  seen  and  considered^ 
judgment  was  given^  &c  The  errors  assigned  wer^ 
first,  that  the  justices,  at  the  quarter  sessions  held  At 
Chicketter^  had  no  jurisdiction  to  try  the  offence  charged 
in  the  indictment ;  secondly,  that  the  justices  first  men* 
tioned  in  the  record^  had  no  power  or  jurisdiction  to 
quash  the  first  verdict^  and  order  a  new  jtu7  to  comei 
thirdly,  that  it  did  not  appear  bdbte  what  justices  tbe 
new  jury  should  odme,  or  that  they  were  justices  of  the 
county  of  Suuexi  fourthly,  that  the  new  jury  Were 
ordered  to  come,  after  the  benefit  of  clergy  was  allowed  i 
fifthly,  that  there  was  no  bill  of  indictment  preferred 
after  the  first  verdict ;  sixthly,  that  there  was  no  arraign- 
ment after  the  first  verdict 

NorUntf  in  support  of  the  writ  of  error.  The  first 
jury  having  pronounced  a  verdict  upon  the  issue  joined^ 
the  justices  had  no  power  to  order  a  second  trial ;  for 
that  would  be^  in  effect,  to  grant  a  new  trial  in  a  cri« 
minal  case,  which  cannot  be  done ;  and  if  tbe  justices 
had  this  power  in  the  case  of  a  conviction,  they  would 
equally  have  it  in  the  case  of  an  acquittal.  Secondly, 
it  does  not  q>pear  that  the  new  jury  were  to  come  be* 
fi>re  justices  of  the  county  of  Suaex.  [Bayley  J.  By 
the  venire,  the  second  jury  is  to  come  before  the  jus* 

tices, 
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tice^  at  the  next  general  quarter  sewions  of  the  peace  ]82h 
to  be  holden  at  CUchettet^  in  and  fox  the  said  conntj.]  ^CTk* 
Though  it  is  stated  that  the  jury  should  come  before  Hofna 
the  justices  at,  &c.,  to  be  holden  at,  &c.,  yet  other 
justices  than  those  assigned  for  the  county  of  Sussex 
might  be  present  at  those  sessions ;  and  the  terms  of  the 
record,  in  a  criminal  case,  ought  to  be  construed  strictly. 
It  is  also  stated  upon  the  record,  that  the  prisoners  had 
put  themselves  upon  the  second  jury.  Now  it  does  not 
appear  that  there  was  any  arraignment  before  the 
second  jury;  and,  if  the  record  of  the  first  trial  is  to 
be  considered  as  a  nullity,  then  the  nxhcie  of  it  is  to,  be 
deemed  void,  and  a  new  arraignment  and  new  plea 
should  be  taken.  lAbb<ai  C.  J.  It  is  expressly  stated^ 
that  they  had  pleaded  not  guilty,  and  put  themselyes 
on  the  country ;  and  having  pleaded  onc^  it  was  not 
necessary  for  them  to  plead  de  novo.]  The  judgment 
appears  to  be  given  **  on  all  and  singular",  the  pre- 
mises ;  but,  as  one  trial  of  the  two  must  necessarily  be 
irr^ular,  the  judgment  pronounced  upon  the  whole 
record  must  be  erroneous,  for  it  is  impossible  to  distin- 
guish on  which  verdict  the  judgment  was  finally  pro« 
nounced. 

Per  Curiam.  This  judgment  must  be  affirmed.  The 
Court  is  bound  .to  pronounce  what  appears  to  them 
upon  the  whole  record  to  be  the  proper  judgment* 
Here^  the  first  verdict  was  either  good  or  bad.  If  it 
were  good,  then  the  second  trial  was  coram  non  judice, 
and  may  be  considered  as  a  nullity.  If,  on  the  other 
hand,  the  first  verdict  were  bad,  inasmuch  as  the  pri- 
soners had  put  themselves  upon  the  country,  the  pri- 
soners might  well  be  tried  at  the  next  sessions,  and 

the 
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1821*       the  second  trial  is  not  to  be  considered  in  the  nature 
j^  j^jjjg      of  a  new  trial,  but  th^  first  trial  is  to  be  considered  a  , 
Fowiu^       mis-trial,  and  therefore  a  nullity.     In  either  case  the 
judgment  is  right 

Judgment  affirmed. 

J^t^'th.         "^^^  ^^^^  against  The  Justices  of  Essex. 
By  50  G.  5.      ^  TESSOPP,  oh  a  former  day,  had  obtained  a  rule  calling 

C.48.  8.  25.it      ^  v,^,  ,  ,  '        r 

is  provided.  upon  the  defendants  to   shew  cause  why  a  writ  of 

aggri^^dhj  mandamus  should  not  be  directed  to  them,  commanding 

^der'thl^art,  ^^^  ^  ^°^^^  coutinuauces,   and  hear  the  appeal  of 

Tn^t^"^^  JoA«   Wright   against  the  conviction  of  a  magistrate 

noce  to  appear  under  the  50  Oeo.  3.  c.48.  «.4.,  by  which  John  Wright 

at  tbe  next  ses-  »      -^  o 

•tons,  8haU  be  was  couvicted  in  a  penalty  for  carrying  more  luggage 
peal  to  such  tahn  IS  allowed  by  the  act  The  said  John  Wright  had, 
that  this  dis-  '  within  fourteen  days,  entered  into  a  recognizance,  as 
S^SS^'rfwy  required  by  the  act,  to  prosecute  his  appeal  against  the 
MdUaUf^^'  conviction,  and  had  given  notice  of  appeal  to  the 
party  duly  enter  magistrate;  but  not  to  the  informer.  By  the  practice 
niaandc,  Uie       of  the  sessious  for  the   county  of  EsseXf  eight  days' 

sessions  are  ^  ^ 

bound  to  hear  notice  of  appeal  is  required  to  be  given,  in  all  cases,  by 
the  appellant  to  the  respondent.  It  was  objected  at  the 
sessions,  that  the  practice  not  having  been  complied 
with  in  this  particular,  the  appellant  was  not  entitled  to 
be  heard ;  and  the  sessions  allowed  the  objection,  and 
dismissed  the  appeal.  On  moving  for  the  rule  nisi, 
the  case  of  Rex  v.  The  Justices  of  Kent  (a)  was  relied 
on ;  and  it  was  contended  that  the  entering  into  the 
recognizance  before  the  magistrate,  dispensed  with  the 
necessity  of  givuig  notice  of  appeal. 

(n)S2£.4:S. 

Walford 
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Walford  now  shewed  caus^  and  contended  that  the        1821. 

case  of  Bex  v.  The  Justices  of  Kent  could  not  be  taken       

as  laying  down  a  general  rule,  that  in  all  cases  where  against 
an  act  of  parliament  directed  a  recognizance  to  be  'eJot?* 
entered  into  by  a  party  convicted,  as  a  condition 
precedent  to  the  right  of  appealing,  the  giving  notice 
was  dispensed  with;  but  merely  as  proceeding  upon 
the  terms  in .  which  the  practice  of  the  sessions  was 
described  in  that  case,  and  upon  the  statute  under  which 
the  i^peUant  in  that  instance  had  been  convicted. 
The  act  of  parliament  there  referred  to^  gave  the 
party  convicted  twenty-four  hours  to  enter  into  a  recog« 
nizanc^  at  the  end  of  which  time  it  was  considered  to 
be  the  duty  of  the  informer  to  apply  for  the  penalty; 
upon  which  application  he  would,  if  a  recognizance  had 
been  entered  into,  be  told  of  that  fact,  and  therefore 
any  other  notice  was  unnecessary.  In  the  present 
instance,  however,  the  party  convicted  had  fourteen 
days  to  enter  into  a  recognizance,  and  therefore  the 
informer  could  not  demand  a  warrant  to  enforce  the 
penalty  until  the  fifteenth.  A  recognizance  might  be 
entered  into,  and  an  appeal  against  the  conviction  be 
allowed  in  that  interval,  behind  the  back  of  the  informer, 
who  could  not,  under  such  circumstances,  be  prepared 
to  support  the  conviction.  If  the  practice  of  the  sessions 
requiring  notice  of  appeal  was  to  be  dispensed  with,  so 
might  the  necessity  of  entering  the  appeal ;  and  so  the 
infoirmer  would  have  no  means  of  knowing  whether  it 
was  intended  to  prosecute  the  appeal  with  'effect  or  not, 
but  must  be  put  to  watch  the  proceedings  of  tlie  Court 
through  the  whole  sessions. 

Vol.  IV.  U  Jessopp 


t78  CASES  19  HILARY  TERM 

1891.  Je$9opp^  oontr^  ijras  stopped  by  the  Ccyart 

TbeKivo 

Y»»*  Batuby  J.    I  am  of  opinion  that  the  settions  ought  to 

have  beard  this  ^peal.  Wherever  the  legislature  has 
deemed  a  notice  of  appeal  to  be  necessary,  they  have  in 
eatress  terms  prescribed  such  notice ;  but  here^  by  the 
50  6eo.  S.  cAB.  $.  26.  it  is  expressly  provided,  ^  that  any 
party  aggrieved  by  the  conviction,  who  shall,  withinjbar- 
teen  days,  enter  into  a  recognieance  to  appear  at  the  next 
sessions,  shall  be  at  liberty  to  appeal  at  the  next  general 
quarter  sessions  of  the  peace  to  be  holden  for  the  county/' 
The  act  of  parliament,  therefore^  does  not  vequire  any  no- 
tice of  appeal;  and  inasmuch  as  the  party  convicted  had 
entered  into  a  recognizance  to  prosecute  his  appeal  at 
the  next  sesslcms,  the  informer  must  have  known  that  it 
was  the  iatenticm  of  the  party  cottvieted  to  q>peal,  and 
any  further  notice  was  therefore  unnecessary^  I  thxnky 
therefore^  that  this  rule  ought  to  be  made  abscduteii 

Best  X  concurred. 

Rule  absolute. 

Abbott  C.  J.  and  Holbotb  J.  had  left  the  Court 
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Cavenagh  against  Collett.  fm^^ 

February  9th, 

J^AYLY  shewed  came  against  a  mle  obtained  by  Vhenthen- 
Moore  fer  quashing  the  return  made  by  the  sheriff  utitat  ^mmI 
of  WOii  to  H  writ  of  latitat.    The  return  stated,  that  ^f^^^ 
the  officer  to  whom  the  warrant  was  granted  proceeded  ^^^^ 
to  an  asylum  for  lunatics,  where  the  defendant  was,  in  ^^  s^  ^*°" 

•^  '  '  ger,  and  conr' 

order  to  arrest  him,  and  found  him  insane^  and  in  a  tmuedaomthe 

return  rf  the 

desperate  and  raving  state,  so  that  he  could  not  be  im»,  the  Court 

refused  an  at* 

taken  or  removed  without  danger  to  the  life  of  the  tadunent 
officer}  and  ftirther,  that  he  was  in  such  a  preearious  SSS  * 
state  of  health,  that  he  could  not  be  takm  or  removed 
without  endangering  his  own  life ;  but  omitted  to  state 
that  he  continued  so  till  the  return  of  the  writ,  which 
iho  Ckiurt  noticed  on  reading  the  return,  and  said  that 
at  was  certainly  bad  on  this  account,  fer  which  reason 
th^  rale  was  made  absolute.  Upon  this,  Bmffymg- 
gested  that  the  return  might  be  amended;  but  that,  in 
the  mean  time,  a  rule  for  an  attachment  might  be 
moved  for,  which  would  be  absolute  In  the  first  in- 
stance, and  he  should  have  no  opportunity  of  shewing 
cause  against  it,  which  would  be  a  case  of  great  hard- 
ship opon  the  sheriiB^  who  considered  himself  to  have  a 
good  answen 

The  Court  then  said,  that  they  would  permit  him  to 
produce^  on  a  future  day,  an  amended  return,  verified 
by  affidavit,  when  they  would  determine  whether  it  was 
sufficient;  and  that  he  should  be  heard  at  the  same  time 
against  the  attachment,  if  moved  for. 

US  On 
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.  J821.  On  this  day,  Bayly  produced  an  amended  return, 

-  stating  that  the  defendant  was,  on  the  13th  day  o^June 

againsi  last,  the  day  before  the  return  of  the  writ,  when 
the  officer  came  to  arrest  him  in  the  lunatic  asylum, 
insane  and  in  a  desperate  and  raving  state,  so  that  he 
could  not  be  taken  or  removed  without  danger  to  the 
life  of  the  officer,  and  in  so  bad  a  state  of  health,  that 
be  could  not  be  taken  or  removed  without  endangering 
his  own  life ;  and  that  he  remained  and  continued  there 
so  insane,  and  in  such  a  bad  state  of  health,  that  he 
could  not  be  taken  or  removed,  without  endangering  his 
h'fe,  from  thence,  until  the  return  of  the  writ  This 
was  verified  by  the  affidavit  of  the  attending  physician, 
who  further  stated  that  he  continued  so  till  about  the 
end  o(  December. 

Mioote  then  moved  for  an  attachment,  stating  that  a 
commission  of  bankrupt  had  been  since  issued'  against 
the  defendant,  under  which  he  had  been  declared  a 
bankrupt,  and  had  attended  the  meetings  of  the  com- 
missioners, and  answered  rationally  all  the  questions 
that  had  been  proposed  to  him ;  but 

The  Court  said}  that  being  in  possession  of  the  facts^ 
they  should  not  interfere  by  attachment,  but  leave  him 
to  his  remedy  by  action,  if  he  thought  he  could  make 
any  thing  of  it ;  and  they  permitted  the  amended 
return  to  be  filed. 
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Barber  against  Gamson.  Fridoy, 

l\/fAJtRYAT,   in  last  Michaelmas  term,   obtained  a  Where  part  of 

1.1  t        1        .    1  .       ,.  the  considcr- 

rule  to  shew  cause  why  the  judgment  m  this  case  ation  money  for 
should  not  be  vacated,  and  the  grant  of  an  annuity,  bo^^d^Ssited 
dated  5J5th  May,  1819,   and  the  deeds  securing   the  J£e*SJSj^»i 
same,  delivered  up  to  be  cancelled;  and  why  the  same,  Si??di^*^t 
together  with  the  warrant  of  attorney  upon  which  the  ^^''J^c^^the 
said  judgment  is  founded,  should  not  be  declared  null  s»nted,  should 

,  '  '  be  completed; 

and  void,  on  several  grounds.    It  appeared,   from  the  but  it  appeared 

««•  1  V  «       1  ^  that  the  money 

affidavits,  that  the  defendant,  in  March,  1819,  was  dfS  depodtedhad 
sirou9  of  raising  2500^.,    by. way  of  annuity,  to  be  overtone 
charged  on  certain  leasehold  premises,  which,  at  that  £mSil°after 
time,  were  of  about  the  value  of  1200/-     At  the  time  of  J^J^^f,^^ 
applying  for  the  loan,  he  stated  it  to  be  his  intention,  to  T"  "®  ^".^  "* 

rr  J     Q  .7         thetraniaction, 

employ  part  of  the  sum  advanced  in  building  houses  ^«  ^u^t  re. 
upon  the  leasehold  premises,  which,  when  completed,  aaidetheannui- 
would  make  them  fully  worth  2500/.,  and  before  the  ground  that  the 
money,  was  advanced,  he  offered  to  the  attorney  for  the  Sembf tito  *° 
plaintiff,  that,  as  the  premises  in  their  then  state,  were  ^^'^  ^^ 
not  a  sufficient  security,  part  of  the  money  to  be  ad*  S|J^^ 
vanced  should  be  deposited  in  his  hands,  to  be  called  "^  **>?  case  of 

'^  a  fraudulent  re- 

for  from  time  to  time,  according  as  it  might  appear,  tainer  oontem- 
under  the  certificate  of  the  defendant's  surveyor,  that     Heid,aiM>» 

diat  in  the  me-- 

improvements. to  that  amount  had  been  made.     This  moriaiof  an 
was  assented  to,  and  on  the.  25th  Man/,  1819,  the.  day  ^'a^^'cMi., 
on  which  the  consideration-money  was  paid,   the  de*  il^^^uww^ 
fendant,  in  the  presence  of  his  own  attorney,  deposited  STfoMheUvw'' 
700/.  for  this  purpose  in  the  hands  of  the  plaintiff's  ^.^"^^x 

wiUiout  stating 
their  description  by  residence  or  otherwise^  or  adding  that  the  annuity  was  granted 
for  their  joint  lives  or  the  life  of  the  sunriTor,  or  for  a  term  of  years  detenmnable  on  those 
lives :  Held»  also,  that  in  the  memorial  of  a  warrant  of  attorney  to  confess  judgment,  as  a 
ooUateral  security  for  an  .annuity,  it  la  not  nooessary  to  state  for  what  penal  sum  it  autho- 
fjses  n  confeaiioa  of  judgment. 

U  3  attorney, 


^i^kMIQW* 
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18SK  attorney,  who  then  signed  the  foUowmg  memorandum : 
^^^^  "  Mr.  Gamson  has  placed  in  my  hands  700/.,  which 
sum,  or  so  much  thereof  ai  may  be  necessary,  is  to  be 
applied  in  erecting  and  finishing  in  a  workmanlike 
manner,  18  messuages  upon  ground  at  QsieetCs  Head 
Walkj  Hoxton^  (which  with  other  premises  were  assigned 
as  a  security  for  an  annuity  of  2501.)  to  be  drawn  from 
time  to  time,  as  wanted,  under  the  order  of  Mr.  G.'s  8ur« 
veyor,  and  the  balance^  if  any,  to  be  returned  to  Mr.  (?.'* 
The  whole  of  the  money  was  accordingly  advanced,  to 
defendant  from  time  to  time,  with  the  exception  of  one 
sum,  which  was  due  from  the  defendant  to  the  plaintiff's 
attorney  fbr  the  expenses  of  the  deed.  The  last  of 
these  payments  was  made  cm  the  Sd  Augusif  1819.  It 
was  sworn,  by  the  plaintiff's  attorney,  that  the  700f. 
had  been  placed  in  a  drawer  in  his  office,  and  that 
neither  directly  nor  indirectly  had  any  profit  arisen 
dierefirora,  either  to  himself  or  the  plaintiff.  The  ob- 
jections to  the  annuity  were^  first,  that  this  sum  of  TOOL 
had  been  retained  oontraiy  to  the  provisions  of  53  0. 8. 
r.  141.  J.  6. ;  secondly,  that  the  memorial  stated^  that 
the  annuity  was  granted  for  the  lives  of  four  persons 
named,  whereas  the  deed  stated  it  to  be  for  99  years, 
determinable  on  lives;  thirdly,  that  the  descriptions  of 
the  cestui  que  vies  were  not  stated,  nor  whether  the  an- 
nuity was  for  their  joint  lives,  or  that  of  tlie  survivor ; 
and  lastly,  that  the  memorial  did  not  mention  for  what 
penal  sum  the  warrant  of  attorney  authorised  a  con- 
fession  of  judgment 

Sagrleitf  Tinialf  and  E.  Alienon  shewed  cause,  an4 
were  desired  by  the  Court  to  confine  themselves  to 
the  first  objection.  This  was  not  a  retainer  within 
|he  aot|  for  the  troe  ponstru^tioo  of  the  statuto  is  con* 

flae4 
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agakut 


fined  to  catfes  where  fraud  has  existed.      The  word       ig^h 
**  practices,''  found  in  the  section,  shews  this;  and  the 
pretences  which  are  named,  are  all  those  which  are  of  a 
fraudulent  nature  and  where  the  money  retained  is 
neyer  ultimately  paid  to  the  grantor  of  die  annuity* 
This  is  only  a  temporary  retainer,  and  all  fraud  is  ne- 
gatived by  the  affidavits.    Nor  is  it  a  retainer  for  the 
plaintiflfs  advantage ;  for  it  only  increased  the  value  of 
the  security,  which,  correctly  speaking,  is  only  an  ad- 
vantage to  the  defendant    And  they  cited  JEr  parte 
Mackenzie  (a)  and  Coare  v.  CriMeU  (ft),  on  this  part  of 
the  case.    Besides,  at  all  events,  it  is  not  imperative  on 
the  Court  to  set  aside  the  deeds,  but  they  have  a  dis« 
cretion  on  the  subject ;    Cook  v.  Ptmer  (c).    And  in 
Berry  v.  BenUey  (£!),  Poole  v.  Cabanes  («},  and  Drake  v. 
Bogers{f)f  the  Cotlrt  there  exercised  a  discretion,  by 
only  setting  aside  the  annui^  upon  <;ertain  terms.  Here, 
the  whde  transaction  being  Ssdr,  and  the  Court  having 
a  discretion  on  the  subject,  the  rule  ought  to  be  dis« 
charged. 

Manyaif  Denmofif  and  MarrioUf  contri.  This  is  an 
attempt  to  evade  the  provisions  of  a  most  salutary  aet 
of  parliament,  made  for  the  protection  of  needy  per- 
sons, who^  otherwise^  may  be^  from  necessity,  compelled 
to  accede  to  any  terms,  however  unreasonable.  It 
enacts,  that  if  the  consideration-m^iey,  or  any  part  of 
it,  be  retained,  on  pretence  of  answering  the  future 
payments  of  the  annui^,  or  on  any  other  pretence^ 

(a)  4  Tnmt.  S88.  {b)  4  Auf^  85. 

(e)  1  TamU.  572.  (d)  6  T.  Jt.  69a 

P4  that 
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iB21.       that  it  shall  be  lawful  for  the  Court  to  order  the  deeds 
_  to  be  delivered  up  to  be  cancelled,  &c     Now  the  words 

agamsi  are  Very  general,  and  include  the  present  case.  If  this 
be  not  a  retainer  within  the  statute^  because  a  part 
only  has  been  for  a  time  retained,,  then  it  would  not 
be  within  it,  if  all  the  consideration-money  were  kept, 
and  for  any  longer  period.  There  is  no  difference,  in 
principle,  between  the  two  cases  suggested.  Here,  too, 
it  is  retained  in  consequence  of  a  previous  agreement ; 
and  it  is  for  the  benefit  of  the  grantee,  whose  security  is 
increased  in  value,  and  to  the  detriment  of  the  grantor, 
who  loses  the  intermediate  advantage  to  be  derived  from 
the  use  of  the  money*  The  first  objection,  therefore^  is 
clearly  within  the  statute.  As  to  the  second,  the  me- 
morial ought  to  have  stated,  according  to  the  fact,  that 
the  annuity  was  for  a  term  of  years,  determinable  on 
lives ;  for,  otherwise^  it  gives  incorrect  information  to 
the  grantor,  for  whose  protection  it  is  required.  And 
a  similar  observation  applies  to  the  third  objection. 
The  last  objection  is  founded  on  the  schedule  of  the 
memorial  given  by  the  act;  for  there  it  is  stated,  in  the 
column  headed  *^  Nature  of  Instrument,''  "  indentures 
of  lease  and  release.  Bond,  in  penalty  of  1200^ 
Warrant  of  attorney,  to  confess  judgment  on  same 
bond."  So  that  there^  by  reference  to  the  bond,  it  is 
easy  to  ascertain  the  penal  sum  for  which  judgment  is 
to  be  confessed*.  But  here  there  was  no  bond;  and, 
therefore,  the  warrant  of  attorney  standing  alone^  the 
sum  for  which  it  authorised  a  confession  of  judgmoit 
ought  to  have  been  added. 

Bayley  J.    I  am  of  opinion  that,  in  this  case  the 
rule  ought  to  be  discharged.    M  to  the  objection  which 

has 
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has  been  made^  that  the  annnity  was  in  &ct  granted  for  18S1« 
a  term  of  years  aeterminabic  on  lives,  and  yet  that  the 
memorial  only  states  the  grant  to  be  for  the  lives  of  four, 
persons  therein  named,  it  is  sufficient  to  say'  that  in 
the  53  G.  8.  c.  141.  5. 2.  the  schedule  there  given,  accord- 
ing to  which  the  memorial  is  to  be  drawn  up,  contains  a 
column  headed  thus  '<  Person  or  persons  for  whose  life 
or  lives  the  annuity  or  rent-charge  is  granted.''  It  does 
not,  therefore,  mention  any  thing  respecting  a  term  of 
years ;  and  it  is  quite  sufficient  that  tlie  act  has  been 
literaDy  complied  with.  The  same  answer  may  be  given 
to  the  second  objection,  that  no  description  of  the  cestui 
que  vies  by  residence  or  otherwise  is  stated  in  the  memo« 
rial,  nor  whether  the  annuity  be  granted  for  their  joint 
lives  or  the  life  of  the  survivor:  for  no  description  is  re« 
quired  by  the  schedule^  and  where  such  description  is  to 
be  given,  as  in  the  case  of  the  witnesses  to  the  deed,  it  is 
specifically  mentioned.  The  third  objection  is,  that  the 
memorial  does  not  mention  the  penalty  contained  in  the 
warrant  of  attorney  for  which  judgment  is  to  be  entered  up; 
but  that  is  not  necessary,  for  that  also  is  not  mentioned 
in  the  schedule^  and  there  is  no  reason  why  it  should  be 
done,  inasmuch  as  the  fifth  section  of  the  act  gives  to 
the  party  a  power  of  obtaining  copies  of  all  such  deeds 
or  instruments,  and  he  may,  therefore,  easily  obtain  all 
the  requisite  information.  The  material  question,  bow- 
ever,  is,  whether  the  sum  of  700/.  was  retained  so  as  to 
bring  the  case  within  the  provision  of  the  6th  section  of 
53  G.  S.  c.  141. ;  and  if  so^  whether  tliis  Court  is  bound, 
on  that  ground,  to  set  aside  the  annuity.  Now  I  am  of 
opinion  that  the  words  of  the  6th  section  give  to  this 
Court  a  discretionary  power  in  such  cases  as  the  present. 
The  wor^  are  **  that  if  the  consideration,  or  any  part 

of 
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18S1«       of  it)  thall  be  returned  to  the  grantee^  or  any  of  the 
— ^       notes  in  which  it  is  paid  be  cancelled)  or  if  it  be  ex- 
n^akui       pressed  to  be  paid '  in  money,  but  be  paid  in  goods,  or 
if  any  part  be  retained  on  pretence  of  answering  the 
future  payments  of  the  annuity,  or  any  other  {Mretenoe^ 
and  if  it  shall  ^pear  to  the  Court,  that  such  practices 
as  aforesaid  or  any  of  them  have  been  used,  it  shall  and 
may  be  lawful  for  the  Court  to  order  e^ery  deed,  &c.  to 
be  cancelled,  &&"     Now  it  seems  to  m%  that  these 
words  import,  upon  the  fi&ce  of  them,  to  refer  to  cases 
where  Improper  practices  exist,  and  that  they  give  to , 
the  Court  a  discretionary  power  to  examine  whether  any 
un&ir  advantage  has  been  taken  of  the  grantor,  and  if 
80^  dther  to  set  aside  altogether  the  annuity,  or  to  im- 
pose such  terms  as  the  justice  of  the  case  may  require. 
The  words  are  only,  that  *<  it  shall  and  may  be  lawful,'' 
and  it  is  not  added  that  the  Court  are  required  to  order 
the  deeds  to  be  cancelled.    Besides,  this  section  is  a 
transcript  of  the  17  O.  3.  c«  26.  s.  4.,  and  upon  that 
clause  the  case  of  Cook  y«  Power  (a)  is  an  authority  in 
point.   And  the  oases  of  jB«rryv,J&ii^  (ft),  Poofev.Cb- 
ianei  (c),  and  Drake  v.  Bogers  (i),  are  also  authorities  to 
shew,  that  the  power  of  the  Court  is  discretionary ;  for 
the  Court  could  have  had  no  authority  to  impose  terms 
in  these  cases,  if  it  had  been  imperative  upon  them  to 
order  the  deeds  to  be  cancelled.    Then,  if  this  be  a  dis- 
oretipnary  power,  we  ought  to  look  at  the  circumstances 
disclosed  by  these  affidavits,  and  in  that  case  it  seems  to 
me  that  there  is  no  ground  for  setting  aside  the  annuity. 
The  proposal  here  came  from  the  grantor  himself,  and 

(a)  1  Tauni.  87S.  (h)  6  7.B.  69a 

(c)S7.||,nt.  (tf)9JByi*4Mt.  ISb    ^ 
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no  adTontBge  has  been  derivod  to  the  grantee^  Mcepfc  1821. 
incidentally  by  the  increased  yalne  of  the  premises  upon 
the.security  of  which  the  money  was  lent.  Here^  tooi 
all  the  money  was  paid  OTsr  within  three  months  after 
the  granting  of  the  annaity.  Upon  the  wholes  as  it 
seems  to  me^  the  proper  course  will  be^  to  discharge  the 
present  rule^  upon  the  terms,  that  no  annuity-interest 
shall  be  charged  upon  this  sum  of  7002.  except  from 
the  period  when  it  was  finally  paid. 

HoLROYD  J.     As  to  the  first  three  objectionsi   I 
think  it  unnecessary  to  add  any  thing  to  what  has  fidlen 
from  my  Brother  Baylof.    On  the  last  objection,  also,  I 
entirely  concur  with  him,  in  thinking  that  the  6th  clause 
of  the  53  G.  S.  c.\A\.  gives  to  the  Court  a  discretionary 
power,  and  that  it  is  not  compulsory  upon  them ;  and  I 
diink  this  would  be  the  more  ncosasary  if,  as  it  has  been 
acrgned,  the  clause  had  applied  to  cases  where  the  re- 
tainer was  unacoompanied  by  any  dreumstanoes  <^  a 
fhtudnlent  nature.    But  I  tUnk  the  words  ^  pretence^* 
and  "  practices,**  used  in  this  section,  imply  something  of 
an  improper  description,   against  which  this  sectbn, 
which  is  penal  in  Its  consequences,  was  intended  to  pro* 
▼idei  and  m  this  view  of  the  case,  I  agree  with  what  fidl 
from  Lord  Chief  Justice  Manffidd  in  the  case  of  CoA  ▼« 
^  Pmer*    Now,  in  a  proceeding  on  a  penal  diauseit  ought 
dearly  to  appear  that  the  practices  hav^  been  soch  as 
dearly  to  shew,  on  the  part  of  the  gnntee  or  his  agent, 
some  misconduct  which  has  been  prqudidal  to  the 
grantor.     There  Is  nothing  of  that  sort  disclosed  in 
the  present  affidavits.     The  only  olgect  of  the  retain- 
ingf^the  money  was  to  insure  the  laying  it  out  as  the 
grantor  proposed^  via.  in  the  building  of  the  houses  in 

question* 


Gaxson. 
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1821.        question.      ThiSf   .theD|   was  a  direct   benefit  to   the 
g.  grantoFi  the  value  of  whose  pronises  was  increased  by 

the  money  so  laid  out ;  but  the  grantee  derived  no  other 
advantage  than  collaterally  by  the  improvement  of  his 
security.  I,  therefore,  entirely  agree  with  my  Brother 
Bayley^  that  this  rule  should  be  discharged,  and  upon 
the  terms  suggested  by  him. 

Rule  discharged  accordingly,  (a) 

(a)  AhboH  C.  J.  Mid  But  J.  had  left  the  Court  before  the  •r^ument  bad 
b^eD  oonduded* 


Kexwobthy  against  V^E^vvuiT^ 


Ftbruary  lOth. 


j^lTSlrS"'     T)EHANY  had    obtained  a  rule   calling    on   the 
Don  is  altoge.  plaintiff  to  sbew  cause  why  the  alias  bill  of  Middk^ 

ther  void}  and 

cannot  be  sexj  under  which  defendant  had  been  arrested,  and  was  , 
^^ui.  ^  then  in  custody,  should  not  be  set  aside  with  costs  for 
irregularity,  and  the  defendant  discharged  out  of  the 
custody  of  the  sheriff,  on  the  ground  that  the  writ  was 
made  returnable  on  Fridw/ ^nexX  after  fifteen  days  of 
St.  Hilary f  which  fell  on  the  2d  of  Felruary^  the  Purifi- 
cation. Parkci  in  the  mean  time^  obtained  a  rule  calling 
on  the  defendant  to  shew  cause  why  the  writ  should 
not  be  amended;'  and  both  rules  were  directed  to 
be  brought  on  together. 

-  Parke  now  shewed  cause  agunst  the  first  tale)  and 
supported  his  own,  and  cited  two  MS.  cases  from 
1  Ttdd,  163.  (6th  ed.)  Bourchier  v.  Wittle,  I H. 
BL291.    Davis  Y.Oaent  li3.4-P.S42. 

But 
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But  the  Ck>urt  said,  the  writ  being  made  returnable        1821. 
on  a  dies  non^  was  altogether ;  yoid;    and  was  distin-     _ 
guisbable  from  the  cases  of  amendment  of  the  party's        against 
name,  where  as  a  writ  it  was  good,  though  not  appli*  . 
cable  to  the  particular  case.  .  The  am^dment  prayed 
for  would  be  making  a  new. writ;  and  they  discharged 
the  rule  for  the  amendment,  and  made  absolute  the  rule 
for  setting ,  aside  the  writ  and  discharging  defendant 
from  custody,  upon  his  undertaking .  not  to  bring  an 
action  for  false  imprisonment  (a)  , . 

Boffiey  J.  had  left  the  Coult 

(a)    See  ^tuMl  t.  Pretion,  5  JSati,  391.      Inwuin  ▼•  Syith,   S  N". 
Itep,  18S.     WaOcer  t.  Hanekey,  1  Manh.  399. 


The  Kino  (gainst  The  Justices  of  Laktashias.  saiur^, 

°  February  lOCh. 

jpABKE  had  obtained,  on  the  last  day  of  last  2k&-  The  notice  re- 
chaelmas  term,  a  rule  nisi  for  a  writ  of  certiorari,  to  u  &  s.  c.  is. 
remove  certain  orders  of  magbtrates  of  the  county  of  ^g anortoof 
Lancaster^  made  for  the  repayment  by  the  treasurer  of  ^^^fmuit*'" 
that  county,  to  diffbrent  high  cbnstablcs,   of  several  S^^^^' 
large  sums  of  money  from  the  county  rate,  for  their  ofthe^yap- 
reasonable  and  extraordinfiiry  expences  incurred  in  the  writ 
execution  of  their  duty  in  different  cases  of  riot  ahd 
tumult.     The  individual,  at  whose  instance  the  writs  of 
certiorari  were  applied  for,  made  an  affidavit  in  support 
of  the  rule ;  but  the  notices  to  the  magistrates  of  the  in- 
tention to  apply  for  the  writ,  contained  no  mention  of 
his  name,  and  were  all  signed  "  iMe^  MiUer^  and  Lace^ 
attomies." 

anbf 
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1821.  77ie  SoUeUor^Qtiteralf  with  whom  were  Baine  and 

"^""^       Siarkie,  dbewed  ciaie,  and  objected^  that  die  notices 
ofittMt       were  insufficient     By  the  IS  6.  8.  e.  18.  $.  5.  itb 

1hi%  JmtiGCs  of 

r^wn^^TTT*.  enacted^  that  no  certiorari  shall  be  granted,  unless  it  be 
duly  proted  upon  oath,  that  the  party  or  parties  suing 
finth  the  samCi  have  given  six  days  notice  in  writing  to 
the  justices,  to  the  end  that  they  may  shew  cattae  against 
the  issuing  the  certiorari ;  and,  by  5  G^S.  e.  19^  no  cer- 
tiorari is  to  be  allowed,  unless  the  party  prosecuting  it, 
before  the  allowance^  enter  into  a  recognisance  for  the 
prosecution  of  the  writ  without  delay,  and  the  payment 
of  costs  if  he  fiiil«  Here  it  does  not  appear,  by  the 
notice,  who  the  party  suing  out  the  writ  is ;  it  is  signed 
by  the  attomles,  but  they  do  not  add  for  whom  they 
appear,  and,  for  any  thing  that  the  Ciourt  can  know,  the 
party  suing  out  the  writ  may  be  a  mere  stranger,  who 
has  not  a  right  to  interfere  upon  this  occasion ;  and  it  is 
most  important,  that  the  justices  should  know  thi%  be- 
cause he  is  to  be  the  party  who  is  to  ^ter  into  the  re- 
cogmaanc^  and  to  be  ultimately  responsible  to  them  for 


Pkri^  ooHtnL  The  object  of  the  IS  Q.  2.  c  18. 
1. 5.  was  merdy  to  lequiro  the  six  days'  notice  in 
order  to  enable  the  justices  to  appear,  that  they 
might  shew  cattse:  and  here  that  object  has  been  ob- 
tmned,  for  thb  parties  have  appeared }  as  to  the  reoog^ 
niaanoe^  it  is  only  requisite  tiiat  it  should  be  entered 
into  before  the  Allowance  of  the  certiorari,  which  may 
still  be  done*  It  is  quite  dear  that  the  magistrates  who 
made  the  order,  must  know  who  is  the  party  suing  out 
the  writt  bisomie  he  has  made  an  affidavit  in  support  of 
the  rule. 

Per 
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PerCuHanu     Tbe  notice  thould  be  given  by  the       18tl., 
party  suing  oot  the  writ»  and  that  circumstance  should     ^JTTl 
appear  upon  the  &ce  of  the  notice  itself,  for  the  object       ^uma 
of  it,  stated  by  the  statute^  is  to  enable  the  justices  to    UwflAiaM. 
shew  cause  against  the  gnmting  the  certiorari,  and  they 
nuy  shew,  for  causey  that  the  party  suing  out  the  writ 
was  a  stranger  to  the  county,  and  not  interested  in  the 
ordor.    The  justices,  ther^re^  ought  to  haye  their  at- 
tention called  to  the  name  of  the  party  by  the  notice 
itself    The  rule,  thersfiare^  must  be  .discharged* 

Rule  discharged 


The  Kino  against  The  Justiees  of  the  Borough 
of  Cabmakthbn  and  County  of  the  aatae 
Borough. 


FOnwrylQ^ 


T 


'WO  justices  of  the  boiough  of  Camarthent  on  the  ivteebydiar- 
83d  4^,  1S20,  by  their  order,  revioved  a  pauper  tnteior«bo- 
from  the  parish  of  Si.  Peter,  in  that  boroi^h,  to  the  wm  a  countj  of 
parish  of  Nea>  Churchj  in  the  county  of  Carmarthen.  '     '  -         ^ 


Against  tiiis  order,  the  parish  of  Nem  Church  appealed,  ^^^ 
and  in  thor  notice  of  appeal  stated  their  intention  of  ^^Hj^'^^ 
appealing  to  the  next  quarter  sessions  of  the  borough  of  y"«t"<»^ 
Carmarthen.    At  the  next  sessions  (which,  it  wpeared,  mic^t  be  made 

V  Trr       ^-^  to  the  next  ge- 

were  the  general  and  not  the  quarter  sessions)  for  the       *  ' 


the  peace  Ibr 

borough,  held  on  the  21st  September  last^  the  parties  luchbovoui^ 
accordingly  attended,  and  applied  for  leave  to  lodge* 
the  appeal ;  but  the  magistrates  refused  the  application- 

W^S.  Tamkmt  hi  hwt  Michadmas  ten%  obtained  a 
ndiiiisi  furnmandaiBUf  to  the  pmgistrat^  to  heig  the 

appeal. 
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1821.       appeal.    Itaiq)eared,  from  the  affidavits,  that  the  bo- 

rough  of  Carmarthen  was  a  county  of  itself,  and  that,  by 

agaitut       the  charter,  there  were  annually  elected  therein,  six 

Hm  Justio6f  of 

CA&MAETBKr.  peTsoiis,  Called  the  Six  Peers  of  the  Borough,  who,  with 
the  mayor  and  recorder,  were  magistrates  of  the  bo- 
rough,  and  had  the  power,  twice  in  a  year,  to  hold  a 
court  of  view  of  frankpledge,  and  to  summon  the.  sessions 
of  the  peace  within  the  borough,  and  to  hold  the  ses- 
sions of  the  peace  there^  and  to  do  and  execute  all 
things  relating  to  the  sessions  of  the  peace,  according 
to  the  custom  of  Etigland ;  and  that  in  the  said  court 
of  view-  of  frankpledge  and  sessions  they  had  full  power 
and  authoriQr  to  hear,  execute,  and  determine  upon  all 
articles,  misprisions,  trespasses,  and  ofiences  within  the 
borough,  which,  according  to  law,  belong  to  the  court 
of  view  of  frankpledge^  or  to  the  office  of  justices  of  the 
peace  in  their  quarter  sessions,  or  othei;wise,  to  execute 
and  determine.  It  also  appeared,  that  the  parish  of  SL 
Peter  was  co«extensive  with  the  borough;  but  that 
three  out  of  the  eight  magistrate^  did  not  reside  in 
the  parbh. 

Scarlett  appeared  for  the  magistrates,  and  stated  that 
they  were  willing  to  proceed,  in  case  the  Court  thought 
they  had  a  jurisdiction  over  appeals  against  orders  of 
removal. 

Peake  Seijt  and  Russell  shewed  cause  on  behalf  of 
the  removing  parish.  The)*e  is  nothing  in  the  charter 
of  the  borough  enabling  the  magistrates  to  do  acts  re- 
lating to  the  poor  laws  at  their  general  sessions.  Lord 
Hale  lays  it  down,  that  a  general  sessions  is  perfectly 
distinct  from  a  quarter  sessions*  By  the  13  and  14  Car.  2. 

c.  12. 
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12.   5.  2.,  the  appeal  was  given  to  the  quarter  ses-*        1821. 
sioDs  against  orders  of  removal.     But  by  8  and  9  W.  8.      ^ 
c.  30.  J.  6.,  the  phrase  was  altered  to  "  general  or  quarter        agvSaut 

rm-  1  •  •  Tlie  Justice*  of 

sessions.      These  two  acts  are,  however,  m  pan  ma-    CuxuaxaxtK. 

terid,  and  should  receive  a  similar  construction.    B^x  v. 

The  Justices  of'  London,  (a)    Here,  too,  there  are  only 

three  justices  who  can  sit  to  determine  this  appeal.  For, 

by  16  G.  2.  c.  IS.,  all  the  rest  are  disqualified.   And  by 

17  G.  2.  Cn  38.,  it  was  provided,  that  in  limited  jurisdic- 

dons,  where  there  are  not  four  magistrates,  the  appeal 

roust  be  to  the  county  sessions. 

W.B.  Taunlan^  contra,  was  stopped  by  the  Courts 

Abbott  C.  J.  I  am  of  opinion,  that  the  true  con-* 
struction  of  the  8  and  9  W.  3.  c.  30.  is,  that  if  there  be 
an  appeal  to  the  sessions  of  a  town  which  is  a  county  of 
itself^  where,  by  charter  only,  general  sessions  are  held^ 
it  must  be  made  to  the  general  sessions.  Here  th6  ma- 
gistrates are  empowered  to  hear  and  determine  upon 
all  articles  within  the  borough,  which,  according  to 
law,  belong  to  the  office  of  justices  of  the  peace  in  their 
quarter  sessions,  or  otherwise,  to  determine.  Now  this 
is  a  very  large  expression,  and  comprehends,  as  it  seems 
to  me,  a  power  to  decide  upon  orders  of  removal.  As 
to  the  other  objection,  it  appears  that  there  are  three 
magistrates,  at  least,  qualified  to  act,  and  a  sessions 
of  the  peace  may,  it  is  known,  be  held  before  two 
magistrates.  The  act  of  parliament,  to  which  a  refer- 
ence has  been  made,  only  applies  to  corporations  or 
fi'anchises,  where  there  are  not  more  than  four  justices 

I  (a)  XSJStuifSsi. 

•  Vol.  IV*  X  alto- 
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1821.     ^alto^ther;  and,  besides,  it  does  not  apply  to  appeals 

'       against  orders  of  removal.    Upon  the  whole,  therefore^ 

againa       I  am  of  opimoD,  that  this  rule  ought  to  be  made  abso- 

The  Justices  a£  |  ^ 

CAUUftimv*    ^^^^  ' 

Rule  absolute. 


Souden's  Case. 


Ftbrwury  10th. 


Wbcfe  ft  rettam 

toft] 


TN  this  case,  the  return  to  the  habeas  corpus  stated 
r'lI'eS**^^  that  the  prisoner,  on  the  11th  September^  1820,  was 

muggledgoods  duIy  convicted  for  that  he  being  a  subject  of  his  majesty 

oil  DOftfui  WftB 

found  ftt  the       was  found  on  board  a  certain  ship  or  vessel,  to  wit,  a 

fithxflDftricetf 

within  the  U-  passage  vessel  called  The  Bose  in  Jime^  the  said  vessel 
cient  to#n  of  *  being  liable  to  forfeiture  under  the  provisicms  of  two  acts 
ASitSd^Iit  of  parliament,  vi7.24G-  8.  sew.  2.  c.  47.5.  l.and42G.S, 
S4^.t^^^^.  ^'  ®^*  ^-  ^  •>  ^^  having,  after  the  passing  of  those  acts  and 
^•u\*J'  ^    of  the  45  G.S.  c.  12 J.,  been  found  at  the  fish  market 

which,  iffttree- 
ielhefoundftt    within  the  limits  of  the  ancient  town  otJtyey  in  the 
anchor,  or  hor- 

ering  within  the  couuty  of  Sussex^  having  ou  board  divers  large  Quantities 
ihe  ports  of  this  of  East  India  silk  handkerchiefs,  &c.  It  then  stated 
witi^nfour  '  ^hat  the  prisoner  was  adjudged,  in  consequence  thereof 
SSIS?S^!  to  forfeit  the  sum  of  lOOi,  and  that  for  default  of  pay- 
j[ooL"on  Ssxd   °^^'  ^®  ^**  committed  to  the  common  gaol. 

she  becomes 
liable  to  for- 
feiture. Lowes  Serjt.  objected  to  this  return^  that  the  ofience 

was  not  sufficiently  stated.    This  depends  on  the  24  G.  8. 

sess,  2.  c.  47.,  by  which  it  is  enacted,  that  if  any  ship  or 

vessel  shall  be  found  at  anchor  or  hovering  within  the 

limits  of  any  of  the  ports  of  this  kingdom,  or  within  four 

leagues  of  the  coast  there<)f,  having  on  board  any  goods 

liable  to  forfeiture^  sudi  tififi  sludl  be  liable  to  forfeiture. 

Here 
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Here  it  is  only  stated,  that  the  ship  was  found  itt  the       1881; 


Soimijr*8 


fish  market  within  the  limiu  of  the  ancient  town  of  iSye 

««    1  0OUBK] 

Unless  the  ship  be  liable  to  forfeiture,  the  defendant         GiM. 
has  not  incurred  any  penalty. 

The  Courts  (after  hearing  Shepherd,  in  support  of  the 
return,  who  cited  Hejp  v.  Hawkins  {a)  and  Rex  v.  ElweUj 
Bart  (&) )  were  of  opinion,  that  the  objection  was  well 
founded,  the  corpus  delicti  not  being  sufficiently  stated, 
inasmuch  aS  it  was  quite  consistent  with  the  return  that 
the  vessel  might  be  in  the  fish  market  in  the  ancient 
town  of  jR^^,  but  drawn  up  on  the  land,  which  wduld 
clearly  not  be  a  case  within  the  statute. 

Per  Curiam.  The  prisoner  must  be  discharged. 

(a)  Fort.  272.  (5)  2  Sir,  704. 


-Nash's  Case.  fZS'iouu 

'J^HIS  case  was  similar  to  Det/beFs  case,  see  p.  248. ;  the  Where  the  re- 
retorh,  after  stating  correctly^  that  the  prisoner  was  corpus  stated 

thftt  an  JEngNth 

found  on  board  a  smutting  vessel  liable  to  forfeiture^  and  seamui  being 

that  he  was  a  seaman,  &C.  proceeded  to  state  that  he^  a^ipiuibleto 

being  such  subject  and  seafftrlng  man  as  aforesaid,  and  ^^  q^^,^c!^21. 

not  being  only  a  passenger  on  board  the  vessel  at  the  Ji^' iJJ^^" 

time  she  became  liable  to  forfeiture,  was  afterwards,  to  n»g"5**®'  *"^ 

upon  due  proof, 

wit,  on,  &c  carried  before  George  Dell,  Esq.  mayor  of  as  by  the  statute 

•  ^  "^  in  that  case 

Dover,  a  justice,  &c  residing  near  jDotvr,  the  port  into  made  and  pro- 
vided is  re* 
quired,  was 
committed,  Sea    Held,  that  this  was  insufficient;  and  that  it  was  neeessa^  to  sUte  dis- 
tinctly what  proof  was  grren,   in  order  that  the  Cotixt  might  i^  Whether  it  wtt  the  due 
proof  required  by  the  7th  section  of  the  act. 

X  2  which 
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1821.       whkh  the  vessel  had  been  carried,  and  upon  due  proof 
"7~*       as  by  the  statute  in  that  case  made  and  provided  is  re* 
Cm^        quired,  was  committed  to  answer  such  information  and 
abide  such  judgment  as  might  be  given.    It  then  pro- 
ceeded as  in  Deybers  case  to  set  forth  an  impressment 
and  detainer. 

Lcmes  Serjt.  now  objected  that  this  return  was  insuffi- 
cient    It  may  be  admitted,  that  in  the  present  case  it 
is  sufficiently  stated  that  the  vessel  was  liable  to  forfeit- 
ure within  the  45  6.  3.  c.  121.  5.  1. ;  but  here  the  par- 
ties have  pursued  the  power  given  by  the  57  G.  S.  c.  87. 
s.  6.,  by  which  act,  in  case  any  person  found  on  board  a 
vessel  liable  to  forfeiture  under  45  G.  8.  c.  121.  be  fit 
and  able  to  serve  his  maj^ty  in  his  naval  service^  he 
shall,  upon  such  proof  as  by  the  said  act  of  the  45th  year 
aforesaid,  or  any  other  act,  is  required,  be  committed  by 
such  justice  to  prison,  to  answer  such  information  and 
abide  such  judgment  as  may  thereon  be  given  against 
him  in  that  behalf  whereupon  he  shall  be  liable  to  be  im- 
pressed.   Now  this  section  refers  to  the  proof  required 
by  the  45  G.  3.  c.  121.  s*  7.,  where  it  is  stated  that  it 
shall  be  lawful  for  the  justice,  upon  proof  on  oath  by  one 
or  more  credible  witness  or  witnesses  that  such  person 
was  found  on  board  of  a  vessel  under  such  circumstances, 
unless  he  should  prove  to  the  satisfaction  of  the  justice 
that  hC'Was  only  a  passenger,  ta  bind  over  such  person 
to  answer  to  any  indictment  or  information ;  so  that  it 
appears  that  a  particular  species  of  proof  was  required 
by  the  statute.   In  this  case^  it  is  only  stated  that  the  pri- 
soner was  committed  upon  due  proof  as  required  by  the 
statute ;  but  whether  such  proof  be  or  be  not  within  the 
statute  is  n  question  of  law.  The  return  ought,  therefore, 

to 
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to  have  stated  what  •proof  was  g^ven  before  the  ma^s« 
trate^  in  order  that  it  may  be  ascertained  whether  his 
judgment  was  correct.  The  Court  then  called  on  the 
other  side. 

Jeroiss  contra,  contended,  that  the  commitment  was 
sufficient,  being  only  a  warrant  of  commitment  to  an- 
swer certain  charges,  and  not  a  conviction,  in  which 
case^  he  admitted  that  it  would  not  have  been  sufficient; 
and  he  added,  that  in  drawing  the  return,  it  had  been 
judged  proper  to  follow  strictly  the  words  of  the  com* 
mitment  by  the  magistrate^  that  the  party  might  not  be 
deprived  of  the  objection  upon  which  the  writ  of  habeas 
corpus  had  been  originally  obtained,      ' 

Abbott  C.  J.  This  act  of  parliament'of  the  57  6.  3. 
c.  87.  is  one  highly  beneficial  in  preventing  frauds 
upon  the  revenue;  but  at  the  same  time,  inasmuch  as  it 
trenches  very  strongly  on  the  liberty  of  the  subject,  we 
roust  take  care  that  its  provisions  are  strictly  pursued. 
This  averment  is  one  of  a  conclusion  of  law;  it  states 
that  upon  due  proof  the  party  was  committed.  Now 
.whether  that  was  so,  this  return  does  not  enable  us  to 
judge ;  for  unless  we  know  what  the  proof  was  which  was 
given,  it  is  impossible  for  us  to  tell  whether  it  was  the 
proof  required  by  the  act  of  parliament  The  circum- 
stances stated  in  the  introductory  part  of  this  return, 
teem  to  me  to  be  quite  sufficient  to  warrant  this  com- 
mitment; and  if  it  had  been  stated,  that  upon  due  proof 
of  the  matters  before  mentioned,  the  prisoner  was  com- 
mitted, I  should  have  thought  it  sufficient.  In  the 
present  case,  however,  the  prisoner  must  be  discharged. 

X  3  B4W1CT 
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18tl.  B^Tunr  J.  concurred. 

Ghk.  HooLROfVD  J.    The  power  of  the  magislrafe  to  com- 

mit  depends  on  the  proof  before  him ;  and  the  mle  is, 
that  where  a  limited  authority  is  given,  it  must  be  shewn 
to  have  been  ttricftfy  pursued.  Here  it  is  only  stated, 
that  on  due  proof  the  justice  committed :  but  he  may 
suppose  thai  to  be  due  proof  which  is  not  the  proof  re- 
quired by  the  statute.  He  ought,  therefore,  to  state  what 
it  was»  and  then  the  Gourt  will  be  enabled  to  form  a 
judgmeol  whether  he  has  judged  right. 

Bbst  J.  concurred. 

.  The  prisoner  was  discharged. 


^V^^  ,^^   The  King  against  The  Justicesj  of  Mideulesex. 

February  ISth.  ^ 

TheCottitof  JXOLLAND^  in  last  Michaelmas  term,  obtained  a 
^iJdiction  to  >^e  ^^  f^  ^  ^^  ^  mandamus,  to  .R.  J3.  and 

SJ^  to  ,^^  Jt  M.,  E^qtyrei^  two  of  the  justices  of  the  peace  for  the 
M^«^^  county  of  Middlesex^  commanc^ng  them  to  make  an 
maintenaiioe      pjder  on  the  churchwardcns  and  overseers  of  the  poor 

on  a  pamcttJar  '^ 

pvuh.  of  the  parish  of  Christ  Churchj  for  the  relief  of  a  has- 

;^  tard  child,  residing  in  the  parish  of  St.  Stephen\  Cote- 

*   man  Street^  in  the  dty  of  Landon.    It  appeared,  by  Che 

a£^davits,  that  Jfice  Mamsey^  a  single  womm»  beii^  r^ 

sident  in  the  parish  of  Christ  Church,  became  pregnant 

^  with  a  bastard  child,  and  that,  on  the  4tb  August  1820, 

she  was,  by  an  otder  under  the  hands  and  seals  of  two 

justices,  directed  to  be  removed  to  the  parish  otBildmr" 
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siofh  in  the  county  of  SteffiXkj  as  Uie  place  of  her  last        182U 
legal  settlement.    On  the  same  dijr,  however,  in  con-       — — 
sequence  of  her  ddvanced  state  of  pregnancy,  the  ete-  „    afomu 
cution  of  the  order  was  suspended,  and  she  was  delivered     iiiddu^. 
of  the  bastard  chfld  in  qu^tion,  in  the  parish  of  Christ 
Ckurchj  on  the  5th  August.  The  order  was  nev^r  served 
on  the  parish  oiBilderstdn^  nor  was  the  pauper  ever  re- 
moved thither;  but  on  the  14th  September^  she  was,  at 
the  instanbe  of  th^  paHsh  officers  of  Christ  Chuteh^  Who 
bought  the  ring  and  paid  the  marriage  fe^j  mattted  t6 
Jlamas  Bamseyy  the  putative  father  of  the  child.    Nd 
order  of  bastardy  was  ever  obtained  against  Thomas 
Bdmseyy  who  wa^  k  settled  inhabitknt  of  the  parish  of 
SI.  8iephen%  Cokrtiaii  l^reei^  and  with  his  Wife  und  th« 
ehild,  chargeable  to  that  parish. 

Jndrmt  shewed  cause,  and  contended,  that  th&  child 
b^ng  bom  uadeit  tt  suspended  order,  by  th^  85  G*  8.> 
e.l01.  i.  6.,  was  settled  iii  the  plUce  of  the  legal  settle- 
ment of  Ann  BaiAsejf  at  that  time.  Now  it  appears^  ^ 
that  thai  place*  i?as  AiUtrskm  /  at  any  rate,  there  is  no 
gitrand  for  saying  that  she  was  settled  at  Chrid  Clutch  # 
llie  magistaKtes,  ihereftnre^  have  no  author!^  to  nake 
this  order,  and  thiere  ii  no  ifislanoe  where  this  Courfc 
have  interfered  xxpoa  snbh  subjects. 

BOoHd^  tbntri.  The  child  is  legally  settled  in  C^tf 
Ckkrehg  for  although  it  was  bom  under  a  suspended 
order)  yet,  as  that  order  was  never  eseentody  it  is  the 
same  as  if  it  had  never  ex'isted;  and  then  there  is  no- 
thing to  take  the  case  out  of  the  ordinary  mle^  that  a 
bastard  is  settled  where  it  is  bom.  And  as  to  the  juris- 
diction of  the  magistrates  to  make  an  order  of  main- 

^  4f  $^ance^ 
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1821«       tenance^  in  the  case  where  a  child  within  the  age  of 

^  _         nurture  is  resident  in  a  place  different  from  its  place  of 

i»gmui       settlement,  he  cited  Eex  y.  Hemlingtan  (a),  Siimpson  y. 

The  Jiisdoes  of  »         ^ 

'  >IpDUM9«  Jchnson  (&),  Bex  v.  Scucrmrndkam  (c),  Bex  v.  iS^«  Giles  in 
the  Fidds^  (i)  Here,  the  only  mode  of  enforcing  thi$ 
irigbt,  is  by  application  to  the  Court  for  a  mandamus. 

Cur^  adv.  vult. 


Abbott  C«  J.  now  delivered  the  opinion  of  the  Court, 
We  have  considered  this  question,  and  we  are  all  of 
opinion,  that  this  Court  ought  not  to  grant  a  mandamus 
in  the  present  case.    It  is  the  ordinary  practice  of  the 
Court  to  grant  this  writ^  to  compel  magistrates  to  hear 
«md  determine  a  case  in  which  they  have  a  jurisdiction 
to  hear,  but  have  refused  altogether  to  exercise  it:  but 
there  is  not  an  instance  which  can  be  cited,  where 
th^  Court  have  granted  a  mandamus   to  justices  to 
compel   them    to   come  to  any   particular   decision, 
which  would  be  the  case  if  we  were,  upon  the  present 
occasion,  to  order  them  to  make  an  order  of  mainte-^ 
nance  upon  the  parish  of  Christ  Church.    We  had  at 
.  one  time  thought  that  it  might  be  desirable  to  give  our 
opimon  as  to  the  merits  of  this  case»  for  the  guidance  of 
the  magistrates ;  but,  upon  re-considering  the  matter,  we 
think  that  we  ought  not  to  give  an  extra-judicial  opinion 
upon  the  case.     Upon  the  ground,  therefore,  that  we 
diink  the  Court  have  no  power  to  grant  u  mandamus  to 
the  magistrates,  to  compel  them  to  make  such  an  order  of 
maintenance,  we  are  all  of  opinion  that  this  rule  ought 
to  be  discbaiged. 

Rule  discharged, 

(a)Cald,  C  (b)  Doug.  7. 

(c)  rorU  S07^  {d)  Burr^  &  C  2, 
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SOI 

•     \    ■ 

1821. 

Mat  against  GwroNE. 

A  RULE  had  been  obtained^  calling  on  the  plain-  .Hie  Court  will 
tiff  in  this  case,  to  produce  and  permit  the  defend-  votryderkofa 
ant  to  inspcifct  and  take  copies  of  certain  papers,  ^^^japmat 
belonging  to  the  parish  of  Hammersmith^  which  were  in  ^e^of  ^m- 
his  possession.  It  appeared  that  the  defendant  had>"^^^t^* 
by  the  authority  of  the  vestry,  made  a  report  in  writing  ^"  ^^IlJ^ 
respecting  the  conduct  of  the  plaintiff,  founded,  as  it  pwochui  pur- 

poses* 

was  stated,  on  the  inspection  of  certain  documents  then 
in  the  parish  chest,  but  now  in  the  possession  of  the 
plaintiff.  This  report  having  been  published,  an  action 
was  brought  by  the  plaintifis  for  a  libel,  which  the 
defendant  wished  to  justify,  and  these  documents  were 
necessaiy  for  that  purpose;  and  the  defendant  contended, 
that  he,  being  an  inhabitmit  of  the  parish,  was  en- 
titled to  see  and  take  copies  of  them.  It  was  doubtful, 
in  the  affidavits,  whether  the  plaintiff  or  another  per* 
son,  was  l^ally  the  vestry-clerk  of  the  parish. 

Scarlett  and  Gumey  shewed  cause,  and  contended, 
that  the  plaintiff  was  not  bound  to  produce  the  papers 
for  any  other  than  the  ordinary  parish  purposes^  they 
being  in  his  custody  as  vestry*clerk ;  but  they  added, 
that  he  was  willing  to  undertake  to  produce  the  docu- 
ments at  the  trial. 


Hie  Solicitor  General^  in  support  of  the  rule,  con- 
tended that,  upon  the  affidavits,  it  was  doubtful  whe- 
ther the  plaintiff  was  l^ally  the  vestry-clerk;  and  that, 

as 


GvnfHK* 
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1821.  &8  an  inspection  of  these  documents  was  absolutely  ne- 
'        cessarjr  to  the  defendant's  case,  they  having  been  the 

agaitui  foundation  of  the  report,  for  the  publication  of  which 
the  action  was  brought,  the  Court  would  compel  the 
plaintiff  to  permit  the  defendants  to  see  and  take  copies 
of  them.  As  to  the  ofibr  to  produce  them  for  the  first 
time  at  the  trial,  it  could  be  of  no  benefit  to  the  de- 
fendant. 

Abbott  C.  J.  This  is  a  motion  of  the  first  impres- 
sion ;  and  I  am  of  opinion  that  the  Court  ought  not  to 
order  a  plaintiff  to  furnish  evidence  against  himselCf  If 
the  plaintiff  be  legally  the  vestry-derlc,  then  he  has  a 
right  to  the  custody  of  these  documents ;  and  If  he  be 
not,  then  the  person  really  entitied  to  the  office  may  by 
mandamus  obtain  possession  of  them.  But  the  defend- 
ant has  no  such  right;  and  I  think  that  we  ought  not  in 
this  case,  which  is  for  a  libel,  to  grant  the  defendant's 
application.  If  the  papers  had  been  wanted  for  the  pur^ 
pose  of  advancing  any  parochial  right,  the  case  would 
have  been  difierent. 

Rule  discharged  with  costs. 


y 
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1881. 


Doe,  on  the  Demise  of  Dormeu,  against     ^<>»*v> 
Wilson, 


HTHIS  was  an  action  to  recover  poMesiion  of  copy-  A  copyhold 

hold  inessaages,  lands,  and  bni]ding«»  held  of  the  TZ'^^T^ 
manor  of  Croxlejf^  otherwise  Croxlmf  HaU,  in  the  county  wM^TfOT  "dr 
ei  Herts.    The  deolaration  in  ejectment  was  served  on  n«5»«"fi\»^»  ^ 

"*  and  the  life  of 

the  Slat  Majh  Idl/*  and  the  demise  was  laid  on  the  8d  ^«  ^^9^  ^^er 

of  them,  end 

of  AprU  preceding*  At  the  trial,  before  Graham  B.,  from  end  efter 
at  tbeXan/  asnzes,  1^818,  a  verdict  was  found  for  the  theeomTorof 
plainti£!^  siA>)ect  to  the  qpbiion  ci  the  Court  on  the  n^'heinof' 
foUowmgoase.  ^^,  Held. 

8mmid  Nuefyer,  being  seised  to  him  and  his  heir%  at  ^^^^end 
the  will  of  the  lord,   according  to  the  custom  of  the  ^'^^  ^ » 

°  Tested  estate, 

aranor,  of  the  premises  in  reversion,  expectant  on  the  not  onij  for 
determination  of  an  estate  for  life  therein  in  Sarah  WU^  but  aiMfor  the 
hUf  eonttacted  with  the  Honourable  John  Mordatmt  nTor.withal 
to  sell  and  convey  to  him  the  said  estate  and  interest;  mdlndOT^n  ft^ 
and  in  conaideratioft  of  900/.  by  him  paid  to  Samud  ^^^"^^"'^^ 
Mmfyer^  he,  cm  the  24th  March^  1762,  surrendered  the 
said  premises,  and  the  reversion  and  reversions,   and 
all  the  estate,  right,    titles    and  intereH  of  the  said 
Samuel  Fbidyer^  of  and  in  and  to  the  same^  into  the 
hands  of  the  lord  of  the  said  manor,  out  of  court,  ac- 
cording to  the  custom  of  the  manor,  to  the  use  and  be- 
hoof of  the  Honourable  John,  Mtfrdaw$j  Esq.,  and 
Elizabeth  his  wife,  for  and  during  the  |erm  and  terms  ^ 
thHr  natural  livesy  and  the  Itje  fff  the  longer  liver  i^thmf 
andjrom  and  after  the  decease  qf  the  mrvivor  iff  them^  to 
the  rif^  heirs  ^  the  Siffrmor  ^  H^emfif  ever,  subject 
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1821.  nevertheless,  to  the  estate  for  life  of  SartA  JViUeii. 
^""^^  And  at  the  next  court-baron,  holden  on  the  15th  Aprils 
agamsi  1762,  John  Mardaunt  and  Elizabeth  his  wife  were  ad- 
mitted to  the*  premises,  pursuant  to  the  said  surrender, 
to  hold  to  the  said  John  Mordaunl  and  Elizabeth  his 
wife,  for  their  natural  lives,  and  the  life  of  the  longer 
liver  of  them ;  and  from  and  after  the  decease  of  the 
survivor  of  them,  to  the  'right  heirs  of  such  survivor  for 
ever  (subject,  neverthdess,  to  the  life  estate  of  Sarah 
WUlett)  of  the  lord  of  the  said  manor,  at  the  will  of  the 
said  lord,  according  to  the  custom  of  the  said  manor. 
On  the  3 1st  Marc/if  1767,  the  said  John  Mordaunt  and 
Elizabeth  his  wife  (the  latter  being  first  solely  examined 
by  the  steward)  surrendered  the  premises,  out  of  court, 
into  the  hands  of  the  lord,  by  the  hand  and  acceptance 
of  the  steward,  according  to  the  custom  of  the  said 
manor,  to  the  use  and  behoof  of  Henry  Pratt j  Esquire^ 
and  Elizabeth  his  wife^  for  their  lives,  and  the  life  of  the 
longer  liver  of  them,  and  after  the  decease  of  the  sur- 
•  vivor,  to  the  right  heirs  of  the  said  Hemy  Prattj  for 
ever,  subject^  nevertheless,  to  the  aforesaid  estate  for 
life  of  the  said  Sarah  WiUett;  and  at  a  court-baron, 
holden  on  the  7th  Aprils  1767,  Henry  Pratt  and  EUza-- 
beihj  his  wife,  were  admitted  to  the  said  premises,  pur- 
suant to  the  said  last-mentioned  surrender,  atsd  to  the 
above  uses  thereof.  On  the  5th  of  Jufy,  1767,  John  Mor^ 
daunt  died,  leaving  the  said  Elizabeth  Mordauntj  his  wi- 
dow, him  surviving,  who,  on  the  28d  January^  1768,  mar- 
ried the  Honourable  Charles^  afterwards  Lord  Dormer^ 
and  died  on  the  22d  September^  1797,  leaving  the  lessor  of 
the  plaintifF,  her  only  son  and  heir  at  law.  Lord 
Dormer  died  on  the  29th  March^  1804.  On  the  27th 
Mayj  mSf  Henry  Pratt  and  Elizabeth  his  wife  (the 
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latter  being  first  duly  examined)  surrendered  the  said        182K 
premises,  out  of  court,  to  the  use  and  behoof  of  WilUam       — — 

Dos 

WilsoTtf  his  heirs  and  assigns  for  ever,  lAibject  to  the  agam$i 
aforesaid  estate  for  life  of  the  said  Sarah  WiUctt ;  and 
at  the  next  subsequent  court,  holden  on  the  6th  June^ 
1775,  the  said  William  Wilson  Mras  accordingly  admitted 
to  the  premises,  to  hold  to  him  and  his  heirs  for  ever, 
subject  to  such  life-estate  of  Sarah  WUlett.  Sarah  Wil- 
leit  died  upon  the  ISth  Aprilj  1777,  whereupon  the  said 
William  Wilson  immediately  took  possession  of  the  pre* 
mises,  and  enjoyed  the  same  from  that  time  until  his 
death.  On  the  29th  December^  1807,  William  Wilson 
died,  leaving  the  present  defendant,  his  only  son  and 
heir  at  law,  him  surviving,  who  was,  on  the  9th  De^ 
ctmbeTf  1808,  admitted  tenant  to  the  premises,  to  hold 
to  him  and  his  heirs;  and  he  entered  and  still  is  in 
possession  of  the  same.  The  case  was  argued  on  a 
former  day  in  this  term,  by 

SugdeHj  for  the  plaintiff.  The  question  in  this  case 
is,  whether  the  ejectment  be  barred  by  the  statute  of 
limitations.  If  Mr.  and  Mrs.  Mordaunt,  by  the  surrender 
of  1767i  conveyed  to  Pratt  an  estate  only  for  their  joint 
lives,  and  not  for  the  life  of  the  survivor;  Mrs.  jSfor- 
daunt  J  having  survived  her  husband,  might  have  entered 
on  the  premises  upon  the  death  of  Mrs.  Willeti  in  1777. 
If^  on  the  other  hand,  they  conveyed  to  Prait  the  estate 
Jbr  the  life  of  the  stavivofj  no  right  of  entry  accrued 
until  the  death  of  Mrs.  Mordaunt  in  1797,  and  then  the 
ejectment  is  in  time.  The  quantity  of  estate  conveyed 
to  Prattj  must  depend  upon  the  limitation  to  Mr.  and 
Mrs.  Mordaunt  under  the  surrender  of  Marchy  1762. 
Now  that  was  an  estate  for  their  joint  lives,  and  for  the 
life  of  the  survivor,  with  a  contingent  remainder  in  fee 

to 
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1821.       to  the  surriTor.    In  Co.  lAtt.  191  a.  it  is  laid  down  that 
. if  lands  be  letten  to  two  for  term  of  their  lives  et  eorum 

offAnst       alteritts  diutfas  viv^iti^  and  one  pf  them  granteth  his 
part  to  a  stranger,  whereby  the  jointure  is  severed,  and 
dieth,  here  shall  be  no  survivor^  but  the  lessor  shall 
enter  into  the  moiety,  and  the  surrivor  shall  have  no  ad- 
vantage of  these  words,    et  eorum    alterius    diuttus 
viventi,  for  two  causes.     First,  for  that  the  jointure  is 
severed.     Secondly,  for  that  those  words  are  no  more 
than  the  common  law  would  bave  implied  without  them, 
and  expressio  eorum  quae  tacite  insnnt  nihil  operator. 
\Bajfiey  J.     When  Mr.  M.  died,  what  estate  vested  in 
Mrs.  Mordauni  f  ]    Mr.  and  Mrs.  M.  were  tenants  by 
entireties ;  that  estate  could  not  be  severed,  and  there- 
fere  it  would  continue  in  M[f8.  Mardaunt  after  her  huft* 
band's  death,  and  she,  as  survivor,  would  take  in  conse- 
quence of  the  first  limitation.      In  Litt.  s.  SSS.  it  is 
laid  down,  that  <^  if  lands  be  given  to  two  men  aUd  the 
heirs  of  their  two  bodies  begotten,  the  donees  have  a 
joint  estate  for  the  term  of  their  two  lives,  and  yet  they 
have  several  inheritances ;  for  if  one  of  the  donees  have 
issne  and  die^  the-oUier  which  surviveth  shall  have  the 
whole  by  the  survivor  fbr  term  of  his  life^  and  if  he 
whicli  surviveth  bath  also  issue  and  die,  then  the  issue 
of  the  one  shall  have  the  one  moiety,  and  the  issue  of 
the  other  shall  have  the  other  moiety  of  the  land,  and 
they  shall  hold  the  land  between  them  in  common,  and 
they  are  not  joint-tenants,  but  tenants  iti  common,^'  and 
in  s.  285.  it  is  laid  down,  that  <^  if  lands  be  given  to 
two  and  the  heires  of  one  of  them,  this  is  a  good  joyn- 
ture,  and  the  one  hath  a  freehold  and  the  other  a  fee 
simple ;  and  if  he  winch  had  the  fee  dieth,  he  which 
hath  the  freehold  shaH  have  the  entiertie  by  sorvivor 

for 
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for  tenne  of  hia  life/'    The«e  authorities  dearly  ^t»-        18S1. 
hlisii  that  Mr.  M.  and  Mrs.  ikf.,  by  the  surrender  of       "boI* 
JIfarci,  1762,  took  a  joint  estate  for  their  litres,  with  a       ^''^ 
contingent  remainder  in  fee  to  the  survivor,    ^y  their 
surrender  of  Marcht  17679  the  estate  which  was  vested 
in  them  for  their  lives  and  for  the  life  of  the  survivor, 
passed^  but  the  contingent  remainder  in  fee  was  Hot  a& 
fected  by  it;  for  such  a  remainder  cannot  be  transferred 
by  sonrender,  because  no  (Person  is  tenant  of  the  remain- 
der, and  it  is  settled  that  a  surrender  cannot  operate  by 
estoppel,  GoodtUle  v.  Mor$e  {a\   Doe  v.  Tomkim  (i). 
Upon  the  death  of  Mr.  Mordaunif  the  remainder  be- 
came vested  in  his  widow,  who  survived.    During  her 
life^  however,  PraU  and  his  wife^  the  surrenderees,  were 
entitled  to  the  possession,  and  consequently  no  right  iA 
entry  accrued  till  the  d^ath  of  Mrs.  Mordauni,  which 
did  not  h^pen  till  1797,  within  twenty  yeats  of  the 
bringing  of  this  action,  and  the  statute  of  limitations  is 
therefore  no  bar. 

The  SoUcUor  General^  contra.  Qy  the  surrender  of 
1762,  Mr.  and  Mrs.  Mardaunt  took  an  estate  by  entire- 
ties^ during  their  joint  lives,  with  a  contingent  remainder 
in  fee  to  the  survivor,  taking  effect  immediately  upon 
the  decease  of  the  person  who  should  first  die.  Upon 
the  death  of  Mr.  jSf.,  in  1767>  the  fee  vested  abso- 
solutely  in  Mrs.  M^  and  fr^n  that  time  the  statute 
of  limitations  bq;an  to  run.  In  Green^  on  the  demise 
of  Crewe  v.  King{c),  the  surrender  was  to  husband  and 
wife  and  the  longer  liver  of  them,  and  after  the  death  of 
the  longer  Uver  of  them,  to  the  r%ht  heirs  of  the  bns^ 

(fl)  5  T.n.  56$.  (b)  11  East,  185.  (c>  2  Bi.  1211. 
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1821.  band  and  wife  for  even  The  Court  held  this  to  vest  an 
""""^       immediate  fee-simple  in  the  husband  and  wife  by  entire- 

agahut  ties;  but  Blackstone  J.  is  reported  to  have  said,  ^  Sup- 
posing it  to  be  a  grant  to  husband  and  wife  for  their 
lives,  with  a  contingent  remainder  to  the  survivor  in  fee, 
the  effect  would  be  just  the  same  i  for  both  being  seised  of 
the  entirety  for  their  joint  lives,  the  husband  could  not,  by 
any  alienation,  destroy  the  particular  estate,  so  as  to  bar 
the  contingent  remainder :  and  then,  upon  his  death,  she 
(as  survivor)  became  absolutely  seised,  in  her  own  right, 
of  the  remainder  in  fee  simple/'  Here  the  fee  is  clearly 
contingent,  and  tlie  prior  limitation  nearly  verbatim 
with  the  first  in  Green  v.  King.  The  opinion  of  Blacks 
sione  X,  therefore^  is  an  authority  to  shew,  that  upon 
the  death  of  Mn '  JIf.,  the  fee  immediately  vested  in 
Mrs.  M.  In  Vick  v.  Edwards  {a)  lands  were  devised  to 
B.  and  C,  and  the  survivor,  and  the  heirs  of  such  sar«- 
vivor,  in  trust  to  sell.  Lord  Chancellor  Talbol  hetd^ 
that  the  fee  was  in  abeyance,  but  that  the  trustees,  by 
joining  in  a  fine,  might  make  a  title  to  a  purchaser  by 
estoppel ;  and  Clarke  v.  Sydenham  {b)  is  an  authority  to 
shew,  that,  when  once  the  survivor  is  known,  the  fee  is 
vested  in  him*  It  is  said,  however,  that  although  Mrs. 
Jfi  took  a  contingent  remainder  in  fee  simple,  yet  tliat 
she  and  Mr.  M.  were  entitled  to  a  vested  estate  during 
their  joint  lives,  and  during  the  life  of  the  survivor; 
and  consequently,  that  that  estate,  during  the  life  of 
the  survivor,  not  resting  in  oontingencyi  was  transfer- 
rable  at  law,  like  any  other  vested  estate^  and  was,  in 
fact,  transferred,  by  the  surrender  of  1767,  to  Pratt. 
That,  however,  must  depend  upon  the  ijature  of  the 

{a)  S  Peefe  W.  S7^.  (6)  K;/f>.  fl^. 
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estate  taken  by  a  surviving  joint-teAant  for  life.  Now  1821.  ^ 
where  an  estate  is  granted  to  A.  and  A,  during  their 
liv^,  or,  which  is  the  same,  during  their  lives  and  the  ^*^ 
life  of  the  survivor  of  theni|  they  take  an  estate  during 
their  joint  lives,  with  a  mere  possibility  of  remainder 
by  sarvivorahip,  which  is  not  grantable  at  common  law. 
For  if  the  estate  of  the  survivor  was  vested,  it  must 
follow  that  each  joint-tenant  would,  upon  severance 
of  the  joint-tenancy,  be  entitled  to  a  moiety  during 
his  own  life^  and  for  the  life  of  his  co-joint-tenant  In 
Eusiace  v.  Somen  (a)  the  law  is  thus  laid  down,  ^'  Et  per 
les  4  justices  fuit  resolve  et  issint  adjudge  que  un  joint- 
tenant  n'ad  ascun  estate  mes  pur  son  vie  demesne  mes 
solment  possibilitie  de  survivor  pur  le  part  de  son  com- 
panion, et  quant  il  grant  pustef  son  estate  on  fist  par* 
tition  sar  son  mort  son  part  resortera  al  reversion  'et 
le  possibilitie  de  survivor  ale  et  le  grantee  n'ad  forsque 
estate  pur  son  vie  ;**  and  in  the  passage  cited  from,  Co, 
Utt.  191.  a.  it  is  stated,  «<  that  if  lands  be  letten  to  two 
for  the  term  of  their  lives,  and  the  life  of  the.  longer 
liver,  and  one  of  them  granteth  his  part  to  a  stratiger^ 
whereby  the  jointure  is  severed  and  dieth,  there  shall  be 
no  swroivorr  Now,  if  the  estate  for  the  life  of  the  sur« 
vivor  was  vested  during  the  joint  lives,  the  act  of  one 
of  the  joint-tenants  could  not  destroy  the  estate  of  the 
survivor.  That,  therefore,  is  an  authority  to  shew, 
that  the  estate,  during  the  life  of  the  survivor,  is  not  a 
vested  remainder,  but  a  mere  possibility  of  a  remainder. 
Mr.  Butler^  in  his  note  to  this  passage,  states,  that  the 
grant  of  an  estate  to  two,  and  the  survivor  of  them,  and 
the  heirs  of  the  survivor,  does  not  make  them  joint* 

(a)  S^  If.Jona,  S5. 
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1891.       tenatiU  in  fee,  but  gives  them  nn  estate  of  fteehbld, 


Dm 


during  their  joint  lites,  with  a  contingent  reminder  in 
ngc^  fee*  (a)  According  to  his  opinion,  therefore^  the  first 
estate  is  determined  upon  the  death  of  either  of  the  joint- 
tenants,  which  would  not  be  the  case  if  the  estate  for 
^e  life  of  ihe  survivor  were  a  vested  Interest.  This 
eokistruction  of  the  limltaiioii  is  consistent  with  that 
which  previdls  in  simikr  cases.  Thus  a  limitaUon 
to  A.  and  B.  and  the  survivor  of  them,  and  the 
hrirs  cf  such  survivor,  creates  a  conthigent  remainder 
in  fe^  to  take  effect  immediately  upon  the  decease  of 
die  one  first  dying.  Now  it  would  be  inconsistent 
with  that  rule^  and  be  contrary  to  the  general  stm* 
pUdty  of  the  common  law,  to  hold  that  under  a 
limitation  to  A.  and  B.  during  thdr  livies,  and  the 
Hfe  of  the  survivor  of  them,  and  after  the  death  of 
die  survivor,  to  the  heirs  of  such  survivor,  A.  attd  B. 
Amid  take  a  vested  estate,  grantable  at  the  common 
law  by  them  during  their  lives,  and  durmg  the  Ijfe  of 
the  survivor,  with  a  contingent  remainder  in  fee  to  the 
survivor,  commencing  firom  the  death  of  sndi  survivor; 
or,  in  other  words,  that  the  chance  of  survivorship 
should  be  partially  grantable,  and  not  grantable  to  the 
full  extent 

SugdeHf  in  reply.  The  effect  of  the  at]gument  on  the 
other  side  is  to  give  as  small  a  vested  estate  as  pos- 
sible. The  other  is  the  natural  construction;  for  the 
grant  to  Mr.  and  Mrs.  Jf.  **  for  and  daring  the  term 
attd  terms  of  their  natural  lives,  and  the  life  of  the  longer 

(a)  See  S  ROL  Ah.  15a  p^  5.  2d  Retolutioii  in  JETorMi  v.  Ldeg^ 
N9!f,  157,  158.    Btq.  Ah.  Jgwi-Tenanii,  pf.  88. 
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liTer  of  tbem/'  is  bhe  <;onnectec(  sentence  wlthcmt  a       18St. 
break,  and  the  next  limitation  begins,    "  froth  and  aftet        "~" 
the  decease  of  the  survivor  of  them/*    In  p<ailt  of  ^k»-       ^^ 
matical  construction,  there  is  ild  contingent  littlit&tidn 
till  the  decease  of  the  survivor.    The  note  of  Mr.  JBtrf- 
Ur  to  Co.  Lift  J  91.  a.  has  nothing  to  do  with  the 
present  question  j  for  the  expression  ttsdd  by  him  there 
is  merely  With  reference  to  the  time  when  the  Contin- 
gent remainder  v^ts ;  and  ib^i*e  can  be  no  ddtrbt  that  it 
vests  upon  th^  decease  of  either  of  th^  joint-teAatits  fot* 
life.    If  Mrs.  M.  had  not  granted  away  her  Hfe^estate, 
it  would  have  merged  in  the  fee.     Vick  v.  Edwards  hdi 
always  beeh  considered  a  case  Of  doubtful  authority ;  btit  • 
the  mode  in  which  (Conveyances  are  takeh,   in  cases 
similar  to  Viek  V.  JEdaoards^  shews  the  opinion  of  the 
profesftiofi,  that  the  trustees  can  convey  a  vested  estate 
for  their  Jdint  lives,  and  the  life  of  the  survivor  df 
thetn.     It  is  impossible  to  contend   that  the  rigiit  of 
survivorship  betweefi  joint-tenants  partakds  df  the  na^ 
ture  of  a  contingefht  remainder.     It  is  pArt  bf  the 
quantity  of  estate  contained  in  the  original  limitation ; 
and  here  the  additional  word*  only  express  the  ojier- 
ation  df  law. 

ABBorfT  C.  J.  now  delivered  the  Judgment  of  the 
Codrt,  and  after  stating  the  fact»  cf  the  case,  proceeded 
Bis  follows.  It  is,  therefore,  necessary  to  consider  in  this 
case,  with  respect  to  the  statute  of  limitations,  wh^her 
Lady  Dormer  could  have  entered  on  the  death  of  Mrs. 
j¥tllettj  and  this  depends  lipon  the  effect  of  the  sur-^- 
render  toade  to  Mr.  and  Mrs.  Motdaunt  in  17Wj  aftcl 

"(a)  fii»  Feameon  C^ntbrnera  MmaMe^  Sfthffrf.  p.  S57| ' 
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18S1.  of  the  surrender  made  by  them  in  1767.  The  latter 
jy^^  was  made  to  a  purchaser  for  a  valuable  consideration,  and 
was  undoubtedly  intended  to  pass  the  whole  remainder 
expectant  on  the  death  of  Mrs.  WiUett^  and  Mrs.  Mor-- 
daunt  was  examined  apart ;  it  must^  therefore,  receive 
the  utmost  effect  of  which  it  was  legally  capable,  a.nd 
be  construed  to  pass  all  that  the  surrenderors  could  law- 
fully convey.  Now  the  quantum  of  estate  which  they 
might  lawfully  convey  must  be  commensurate  with  the 
quantum  of  estate  that  was  actually  vested  in  them  at  the 
time  of  their  surrender ;  and  this  by  the  effect  of  the  sur- 
render to  them  was  an  estate  held  in  entirety  for  their 
joint  lives  and  the  life  of  the  survivor.  This  quantum  of 
estate  was  subject,  in  itself,  to  no  contingency,  although  it 
was  uncertain  which  of  the  two  might  be  the  survivor. 
To  this  estate  was  superadded  a  further  estate  in  fee^ 
which  was  contingent  in  respect  of  the  person  in  whom 
it  might  afterwards  vest.  And  although  it  be  true,  that 
if  the  contingency  had  been  changed  into  a  certainty 
by  the  death  of  Mr.  or  Mrs.  Mordaunt  while  the  estate, 
originally  granted  to  them,  remained  in  the  original 
grantees,  the  survivor  would,  in  that  event,  have  become 
seised  in  fee,  by  the  union  of  the  two  estates,  for  life  and 
in  fee  in  the  same  person :  yet  this  effect  was  prevented 
by  the  previous  surrender  to  Pratt^  who,  in  our  opinion, 
took,  under  that  surrender,  an  estate  for  the  lives  of  Mr« 
and  Mrs.  Mordaunt^  and  the  survivor  of  them.  The 
contingent  remainder  to  the  right  heirs  of  the  survivor 
of  Mr.  and  Mrs.  Mordaunt  could  not  pass  by  their 
surrender,  and  was  not  defeated  or  destroyed  by  it« 
The  consequence,  in  our  opinion,  is,  that  upon  the 
death  of  Mr.  Mordaunt  this  remainder  vested  in  his 
widow  as  a  remainder  expectant  upon  an  estate  then 

vested 
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vested  for  her  life  m  their  isurrenderee,  who  was  tenant        J  821. 
pur  autre  vie.     This  appears  to  us  to  iBow  from  th^ 
principles  laid  down  by  Littleton^  as  quoted  by  Mr.  Sugr 
den  in  his  argument.     Suppose  the  estate  had  been  sur- 
rendered to  Mr.  and  Mrs.  Mordaunt  for  their  joint  lives 
and  the  life  of  the  survivor,' with  remainder  to  the  eldest 
of  the  four  sons  of  ^.  B.  a  stranger  who  should  happen 
to  be  living  at  the   death  of  Mr.  or  Mrs.  Mordaunt^ 
whichever  of  the  two  should  die  first.    In  such  a  case 
the  contingency  would  have  been  determined  by  the 
death  of  Mr.  Mordaunt^  and  the  remainder  would  then 
have  vested  as  a  remainder  in  the  person  answering  the 
description  expectant  on  the  death  of  Mrs.  Mordaunt. 
And  how  does  this  difier  firom  the  effect  of  the  two  sur- 
renders in  the  present  case,  considering  that  effect  to  be 
to  constitute  a  contingent  remainder  in  the  survivor  of 
Mr.  or  Mrs.  Mordaunt^  expectant  upon  an  estate  held 
by  a  stranger  for  the  life  of  that  survivor  ?    And  might 
not  Mrs.  Mordaunt  become,  upon  the  death  of  her  hus- 
band, seised  of  a  remainder  expectant  on  an  estate  then 
held  for  her  life  by  Pratt  or  the  person  claiming  under 
him?    We  think  that,  upon  the  events,  she  might  and 
did  become  seised  of  such  an  estate,  descendible  to  her 
heir,  and  who,  therefore^  had  twenty  years  allowed  for 
his  entry  after  her  death,  upon  which  event  the  right  of 
entry  first  accrued.     And  this  opinion  does  not  impugn 
either  of  the  cases  cited  on  the  other  side.    In  Vick  v. 
Edwards,  the  object  was  to  pass  the  fee,  and  Lord  TaJ^ 
&^'thought  that  might  be  done  by  a  fine,  operating  by 
way  of  estoppel.      A  surrender  of  a  copyhold  cannot 
have  that  effect.     In  Green  v.  Kin^j  the  husband  only 
had  surrendered ;  and  it  was  held,  that  his  surrender 
had  no  effect  upon  the  estate  of  his  wife*    In  the  pre- 
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1821.       sent  case  Mrs.  Mordatmt  joined  in  the  surrender.    Upon 
the  whole,  therefore,  we  are  of  opiniop,  that  there  mu9t 

Judgment  for  the  Plaintiff. 


Whurtimf, 
Febnuny  Ist 


The  King  against  Buedett. 


QCARLETT  moved  in  arrest  of  judgment,  and  con* 
tended,  first,  that  it  did  not  appear  on  the  record 
with  sufficient  certainty  that  the  libel  was  published  of 
and  oonoeming  the  government  of  this  realm,  there 
being  no  introductory  averments  stating  any  facts,  so  as 
to  shew  with  certainty  that  the  libel  in  the  record 
applied  necessarily  to  the  government ;  and,  secondly, 
the  government  |j|a|  jt  did  not  appear  with  sufficient  certainty  concern- 

or  Its  order,  the  *^*  '' 

Court  are  to 

take  the  whole 

libel  together, 

to  interpret  it 

in  the  way  in 

which  ordinary 

persons  would^ 

understand  it, ' 

and  to  judge, 

from  the  whole 

tenorofit,  whe- 


Wberean  in- 
formation al- 
lesed  that  a  li- 
bel was  pub- 
lished of  and 
concerning  the 
goTernment  of 
the  country,  and 
the  libel  did 
not,  in  express 
terms,  charge 
the  acts  to  hisfe 
been  done  by. 


ing  what  ttoops  the  libel  was  published,  it  being  stated 
only  that  it  was  of  and  concerning  certain  troops,  (a)  He 
referped  to  Sex  v.  Homcj  Camper  672. ;  Ball  v.  Boane^ 
Cro.  El.  308.;  and  Bex  v.  Shipley^  21  HoweU,  St. 
TV.  1042. 

Cur.  adv.  vidt. 

ther  it  be  written* 

of  and  concerning  the  goremment ;  and  the  Court  hariog  come  to  this  conclusion,  such  aq 

information  was  held  good  after  vfrdict,  i^lthough  Ae  record  did  not  contain  any  arerment 

of  extrinsic  facts,  in  order  to  shew  that  the  libel  was  written  of  and  concerning  the 

government** 

Where  the  information  alleged  that  the  defendant,  intending  to  cause  it  to  be  believed 
that  divers  subjects  of  our  lord  the  king  had  been  inhumanly  killed  by  certain  troops  of  our 
lord  the  king,  published  a  libel  of  and  concerning  the  said  troops ;  and  the  only  innuendo 
in  the  libel  was  eppUed  to  the  word  dragoons,  meaning  the  said  troops'  of  our  said  lord  the 
king,  and  meaning  thereby  that  divers  liege  subjects  of  our  lord  the  king  had  been  inhu- 
-manly  cut  down  and  killed  by  the  said  troops  of  our  said  lord  the  king :  Held,  after 
verdict,  that  this  was  sufficiently  certain,  without  defining  what  particular  Uroogps  were 
meant. 

Where  a  defendant  was  oonvjctcd  of  a  libel,  which,  on  the  face  of  it,  p^rported  to  hm 
been  written  in  consequence  of  his  baring  read  a  statement  of  facts  in  different  newspapers, 
an  affidavit  that  he  did  read  such  statements  in  such  newspapers  may  be  received  in  miti- 
gation of  punishment ;  but  an  affidavit  that  the  facts  contained  in  those  statements  were 
true^  is  not  admiaiible. 


.0>)  9^  the  iafofowtioDj  sntt^  p*  us. 


Abbott 
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A39PTTCfJ«  Tbi9  was  an  injbnqatim  which  charged  1691* 
tliat  th«  defendant  unlawfully,  and  intending  lo  excite  jT^ 
discontenti  di3a£reatioB|  and  9^ition  amongst  the  lieg^  ^$lmii 
subjects  of  the  king,  and  particularly  amongst  the  solr  g^^^^^^^ 
diers  of  the  king,  and  to  excite  the  liq^e  subjects  of  the  February  sd. 
king  to  hatred  and  dislike  of  the  goveninient  of  the 
realm,  and  to  insinuate  and  cause  it  to  be  believed  Iqf 
the  liege  subjects  of  the  king,  that  divers  of  (he  li^ 
subjects  of  the  king  had  been  inhumanly  cut  dpwn^ 
maimed,  and  killed  by  certain  troops  of  our  lord  tb^ 
king,  on  the  day,  and  at  the  tin^e  mentioned,  unlawfully 
and  maliciously  did  composei  write,  and  publishf  and 
cause  to  be  composedi  Y^ritteui  and  published,  a  certain 
scandalous,  malicious,  and  seditious  libel  of  and  60nk 
cerning  the  government  of  this  realm,  and  of  and 
concerning  the  ^aid  troops  of  our  lord  the  kingi  accord-^ 
ing  to  the  tenor  and  0^^  following.  The  alleged  libei 
is  then  set  forth  upon  the  record,  and  only  one  innuendp 
introduced,  which  follows  the  word  dragoon^^  and  is 
as  follows ;  *^  Meaning  the  s»d  troops  of  our  said  lord 
the  king^  and  meaning  thereby  that  divers  liege  subjects 
of  our  lord  the  king  had  been  inhumanly  cut  dowui 
maimed*  and  killed^  by  the  said  troops  of  our  9aid  Iprd 
the  king/'  A  motion  ha^  been  made  to  arrest  the 
judgment  upon  two  objections :  the  first  iS|  that  it  does 
not  suftciently  appear  upon  this  record  that  the  libel  is 
written  of  and  concerning  the  government  of  the  realm ; 
and  the  second  is,  that  that  part  which  relates  to  the 
troops  of  our  said  lord  the  king  is  indefinite^  and  that 
it  should  rather  have  been  charged,  if  at  all,  as  a  libel 
upon  the  troops  generally,  than  as  ^<  of  and  concerning 
the  said  troops/'  It  was  contended  that  (he  Court^  in  ^ 
forming  its  judgment  in  this  ^ase*  is  tQ  Ipok  at  the 
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1821.  record  alone ;  and  that  if  an  oflence  be  not  there  charged 
with  sufficient  certainty,  we  cannot  aid  the  imperfection 

aeahui.  of  the  record  by  any  extrajudicial  knowledge  we  may 
have  of  any  supposed  facts  and  circumstances  to  which 
the  writer  may  be  imagined  to  refer.  For  the  general 
doctrine  of  the  law  upon  this  subject,  we  were  most  pro- 
perly referred  to  the  judgment  given  by  Lord  Chief 
Justice  De  Graff  in  the  case  of  The  King  v.  Home. 
That  judgment  has  been  universally  considered  to  con« 
tiun  the  best  and  most  perfect  exposition  of  the  law 
upon  this  subject,  and  is  equally  to  be  admired  for  the 
learning  and  sound  sense  that  is  to  be  found  in  it,  as  for 
the  plain  and  unaffected  manner  in  which  the  whole  is 
drawn  up. 

Our  judgment  upon  the  present  occasion  is  founded 
upon  the  application  of  the  principles  there  laid  down 
to  the  case  now  before  the  Court.      We  were  also 
referred  to  the  case  of  Tie  King  v.  Shipley^  where  the 
judgment  was  arrested.      Now,   upon  looking  at  the 
record  in  that  case,  I  find  that  in  two  instances,  at 
least,  the  words  <*  the  king,''  occurring  in  the  pamphlet, 
are  alleged  by  innuendo  to  mean  <^  our  said  lord  the 
king ;''  and,  in  one  instance,  the  expression  ^*  the  par- 
liament," occurring  in  that  pamphlet,  is  asserted  by 
that  information    to  mean    <^  the  parliament  of  this 
country."     But  upon  reading  the  whole  of  that  pam- 
phlet, it  is  obvious  that  its  general  character  was  that  of 
an  abstract  abd  hypothetical  composition,  in  parts  per- 
fectly abstract,  in  other  parts  hypothetical ;  and  there 
was  not  any  averment  on  the  record  to  shew  that  those 
things,  which  were  there  put  by  way  of  hypothesis  and 
supposition,  were  Intended  to  apply  to  the  existing  state 
of  the  country,  nor  to  the  e^dsting  sovereign  or  parlia- 
ment; 
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ment;  and  I  conceive  the  ground  of  the  judgment  of       182h 
the  Court  in  that  case,  of  which  we  have  not  a  full  and        

The  Kino 

perfect  report,  must  have  been  that  that  particular  pub-  against 
lication  was  in  its  6wn  nature  so,  abstract  and  so  hypo- 
thetical, that  without  something  more  than  appeared 
upon  that  record,  the  Court  could  not  pronounce  those 
matters  to  be  scandalous  or  de&matory,  of  and  concern- 
ing the  kingdom  or  the  king.  But  the  record  in  the 
present  case  is  of  a  very  different  nature.  The  writer  of 
the  paper  in  question  begins  by  mentioning  his  having 
read,  in  some  papers  that  had  arrived  late  the  day 
before,  some  matters  which  had  filled  him  with  indig- 
nation and  horror;  he  therefore  begins  by  saying,,  in 
plain  terms,  that  he  has  read  something  which  is  to  be 
the  subject  of  what  he  shall  hereafter  say.  Then  the 
question  is,  upon  this  part  of  the  case,  whether  that 
which  follows  must  not  be  understood  by  the  Judges 
(ios  undoubtedly  it  will  be  by  all  other  men)  to  be  of 
and  concerning  the  government  of  this  kingdom,  and 
calculated  to  excite  disaffection  and  dfslike  to  that 
government.  It  is  true,  that  the  writer  has  not  dis- 
tinctly asserted  that  that  act  of  the  dragoons  or  military 
to  which  he  is  adverting  was  done  by  the  authority,  or 
that  it  even  had  the  approbation,  of  the  government. 
We  are,  however,  to  judge  from  the  whole  tenor  and 
import  of  that  writing,  whether  it  does  not  mean  to 
convey  to  the  minds  of  his  majesty's  subjects  that  much 
has  been  done  amiss  by  the  existing  government.  Is  it 
possible  to  understand  as  alluding  to  any  other  than 
the  government  of  the  country,  that  which  is  said  very 
early  in  this  paper  concerning  the  use  of  a  standing 
army  in  time  of  peace,  or  the  reference  to  the  wisdom 
of  our  forefathers  in  dismissing  the  DtUch  guards  of 

King 
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1 82 1  •       King ,  WiUiam  f    The  pfu^age  by  which  the  gentl^mca 
^j^T&Ka     ^^  Mngland  are  strongly  invited  to  exert  theinseW^  to 
uphold  the  rights  luid  liberties  of  their  country;  that  by 
.  which  other  persons  are  invited  to  join  in  the  general 
voic^  and  j;o  demand  justice  and  redress,  and  to  head 
public  meetings  for  that  purpose ;  the  supposition  that 
death  by  military  execution  may  be  the  consequence  of 
meetingt  but  that  a  man  can  never  die  so  well  as  in 
advocating  the  cause  of  the  liberties  of  his  country; 
the  allusion  to  the  abdication  of  King  Jameh  and  the 
conduct  of  the  military  on  the  acquittal  of  the  seven 
bishops;  and  the  contrast,  which  immediately  follows, 
between  that  which  is  supposed  to  have  been  the  exist- 
ing, law  of  military  discipline  at  that  time  and  the 
present ; — are  al),  as  it  seems  to  me,  capable  of  only  one 
application*    It  seems  to  me,  therefore^  to  be  utterly 
impossible  that  any  person  should    read    Uiis  paper 
without  saying,  upon  the  whole,  that  it  is.  a  strong 
appeal  to  the  people  of  this  country  to  exert  themselves 
in  maintenance  of  the  rights  and  liberties  of  the  country, 
which  rights  and  liberties  cannot  have  been  invaded  and 
put  in  jeopardy  by  the  unauthorised  act  of  particular 
troops,  but  only  by  some  act  of  the  existing  government 
of  the  country.     For  these  reasons,  we  are  of  opinion, 
that  reading  and  understanding  this  as  Judges,  in  the 
way  in  which  other  men  should  read  and  understand  it, 
we  are  bound  to  say  that  it  is  a  paper  plainly  importing 
in  itself  to  be  of  and  concerning  the  government  of  the 
country.     It  appears  to.  me  that  there  is  no  other 
alternative ;  for  if  we  do  not  say  that  it  is  of  and  con* 
ceming  the  government,  we  can  only  say  that  it  is  alto- 
gether without  application. 

I  come 
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I  come  now  to  the  second  objection,  viz»  the  wgnt  of       182h 
certainty  in  the  manner  in  which  the  troops  are  men-       ' 
tioned.    I  take  it  to  be  perfectly  clear,  that  slanderoiu       g^mnu 
matter  on  any  part  of  the  king's  troops  might  be  the        ^^^^' 
subject  of  criminal  prosecution,  although  th9  writer 
should  not  define  what  particular  part^  of  the  troops 
weire  referred  to.    Let  us  look,  then,  to  the  whole  of  this 
record,  and  see  what  the  defendf^nt  had  in  view.     It  is 
charged,  that  intending  to  insinuate  and  cause  it  to  be 
believed  that  divers  of  the  li^e  subjects  of  our  Ion}  the    * 
king  had  been  inhumanly  cut  dpwn,  maimed,  and  killed 
by  certain  troops  of  our  lord  the  king;  (that  is,  by  part 
of  the  troops  of  our  lord  the  king,)  he  published  of  and 
concerning  the  said  troops  of  our  lord  the  king;  (that  is, 
of  and  concerning  some  tropps,  an  undefined  part  of  the 
troops  of  our  lord  the  king ;)  certain  mattery  and  having 
used  thevword  dragoons,  it  is  averred  that  ho  use4  that 
word  to  denote  the  iiaid  tropps ;  that  is,  those troopsbe- 
fore  mentioned,  whom  it  was  his  object  to  bring  into 
hatred  and  contempt.  Understanding  that  tp  be  the  plain 
and  obvious  meaning  pf  this  record,  taken  together,  w^ 
are  of  (pinion,  that  the  objection  cannot  prevail.     But, 
even  supposing  that  it  was  imperfectly  and   indistinctly 
charged,  yet,  taking  this  as  a  libel  of  and  concerning  . 
the  government,  and  of  and  concerning  certain  perspns 
not  suflSdently  ascertained  and  defined,  the  latter  part 
must  be  rejected,  and  the  information  would  then  stand 
as  a  charge  of  a  ]ibel  of  and  concerning  the  government. 
For  these  reasons,  we  are  of  ofunion,  that  no  rule  ought 
to  be  granted. 

Rule  refqs^. 

The  defendant^  in  mitigation  of  punishment  put  in  ^^T^*^ 
d^  a^davit,  stating  that  be  bad  read  in  certain  news- 
papers 
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1821.       papers  an  account  of  the  transactions  represented  to 
^  have  taken  place  at  Manchester  on  the  16th  of  August. 

agamu  They  Stated,  that  the  yeomanry  cavalry  rode  in  among 
a  large  body  of  people  assembled  for  the  purpose 
of  petitioning  for  a  reform  in  parliament,  and  that  seve- 
ral persons  were  killed,  wounded,  and  maimed.  The 
affidavit  then  stated,  that  the  defendant,  considering 
that  the  unprovoked  aggression  committed  on  an  un- 
armed multitude,  and  the  mischiefs  inflicted  by  the 
cavah*y,  demanded  the  most  immediate  and  strongest  ex- 
pression of  abhorrence^  under  the  impression  of  strongly 
excited  feelings  of  indignation  wrote  the  address,  but 
denied  that  he  had  any  seditious  intention  therein,  or 
any  other  intention  than  that  of  rousing  the  attention  of 
his  countrymen  to  a  transaction  which  he  considered  as 
a  gross  and  wanton  outrage  upon  the  libeity  of  his  ma- 
jesty's subjects,  and  of  exciting  an  early  attention  to  the 
extreme  danger  of  substituting  military  force 'for  the 
civil  power  in  the  preservation  of  the  peace.  To  this 
affidavit  no  objection  was  made.  Other  affidavits  were 
then  tendered  on  the  part  of  tlie  defendant,  to  shew  that 
the  statement  contained  in  those  newspapers  was  founded 
in  truth. 

The  Attorney-General  contended  that  these  affidavits 
could  tioi  be  received.  If  such  affidavits  were  received, 
counter  affidavits  on  the  part  of  the  prosecution  must  be 
received  also ;  and  the  consequence  would  be,  that  the 
Court  would  be  compelled  to  try  upon  affidavit,  the 
question  whether  the  persons  composing  the  yeomanry 
cavalry  at  Manchester^  on  the  16th  o{  August,  had  or  had 
not  been  guilty  of  a  crime.  In  The  King  v.  Finnerty, 
in  HUanf  term,  1811,  affidavits  of  the  trnth  of  the  &cts 

stated 
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stated  in  the  libel  were  refused  in  mitigation  of  punish-  1831. 
ment.  IBest  J.  In  The  Kins  v.  Draper*  in  Easter  "~"" 
term,  1809,  the  Court  received  such  affidavits,  but  I  jgaintt 
believe  it  was  with  consent  of  the  prosecutor.]  Here 
the  libel,  on  the  face  of  it,  appears  to  be  founded  on  the 
statement  which  the  defendant  read  in  certain  news^ 
papers.  He  was  entided,  therefore,  to  shew,  that  he  did 
read  such  statement  in  such  newspapers ;  but  his  offence 
cannot  be  altered  by  the  truth  or  falsehood  of  those 
statements,  and  therefore  the  truth  can  be  no  ground  ' 
for  the  C!ourt  to  mitigate  his  punishment 

Scarletlf  Denman,  PhiUippSf  Blackbumef  and  Evans, 
contra.  These  affidavits  are  admissible.  The  object 
of  the  defendant  is  not  to  charge  the  government  with 
the  acts  which  took  place  at  Manchesier,  but  to  shew 
that  his  address  to  his  constituents  was  called  for  by  iacts 
which  really  existed.  If  the  facts  were  wholly  false 
that  might  be  urged  strongly  in  aggravation  of  punish- 
.  ment,  and  if  so,  thie  truth  of  those  facts  may  as  fairly 
be  urged  in  mitigation.  In  Starhie  ori  Libel,  p.  561.,  it 
is  stated,  that  although  the  truth  of  the  publication  can- 
not constitute  a  distinguishing  boundary  between  cri- 
minality and  absolute  innocence,  yet  it  may  materially 
afiect  the  measure  of  punishment,  and  3  Bacon's  Abr.  495. 
is  an  anthority  to  the  same  affect.  They  also  referred 
to  Bex  V.  Home  {a),  and  The  Earl  of  Leicester  v. 
Waller,  {b) 

Abbott  C.  J.    I  am  of  opinion  that  these  affidavits 
cannot  properly  be  laid  before  the  Court.  It  is  ^perfectly 

(a)  Cot!^  6SS.  (6)  S  Campb.  251. 

clear 
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1  dSL       ctaup  Okai  ifwd  reoetve  thdse  how  offered,  we  mmt  reofire 

"  ttfl9dayit&  on  the  other  side  in  contradiction,  and  thefit 

The  Kino 

agabui  the  Court  must  necessarily  be  placed  in  the  situation  of 
trying  filets  rdatin^  to  the  taiscondoct,  real  or  sup- 
posed, of  those  who  CQUstituted  a  part  of /his  migesty's 
army,  iti  their  absence,  lAd  perhaps  to  their  very  great 
injttiy*  It  seems  td  me  that  the  pfropef  conrse  to  adopt, 
in  the  present  stage  of  the  proceeding,  is  to  look  at  the 
sitoation  in  which  the  defendaiit  himsel  was  placed  at 
the  time  he  composed  and  publkhed  the  libel  for  which 
he  is  now  callei  upon  to  answer*  We  should  con* 
sider  ourselves  as  possessing  the  same  means  of  know- 
ledge, and  no  other,  of  the  matters  which  formed  the  in- 
dncetoent  to  the  composition  itselfy  which  the  d^endant 
hinaelf  then  poasessed.  He  has  informed  us  by  hid  af- 
ficbrit,  that  he  Was  induced  to  write  Md  pobtish  thk 
address  to  his  constituents,  in  ccmsequeiice  of  repi^esecit*> 
atkms  seen  in  various  newsp&pers,  as  to  something  that 
either  had  or  was  supposed  to  have  ocourr^  at  Mtm- 
Chester^  It  seeias  to  me  that  we  should  do  great  in- 
justice to  the  defendant,  if  we  were  to  allow  oursdves 
to  be  induced^  for  the  purpose  of  aggravating  piftilsh- 
raent,  to  recdve  any  affidavits  of  the  falsehood  of  those 
representations  on  which  he  telb  u^  he  was  moVed  to 
write  that  whidi  he  did,  I  thmk^  as  on  the  one  band 
we  cannot,  with  justice  to  the  defendant,  receive  soeh  af- 
fidavits^ so  on  the  Other  hand  we  O^nnot  receive  afida« 
vits  which  go  to  shew  that  a  great  part  of  the  represent^ 
ation  contained  in  those  newspapers,  which  led 'the 
defendant  to  express  his  feelings  thus  'strongly^  Was 
founded  m  trftth*  The  affidavit  rniide  by  the  defend- 
ant himself,  stating  that  his  feelings  were  strongly  ex- 
cited by  the  statement  he  bad  read  ih  the  newspapers, 

was 
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was  most  properly  Ittid  before  ni.     To  that,  in  formiiig       18SU 

An  estimate  of  the  ehamcter  of  that  which  was  written  ThAKlir* 

by  the  defendanti  I  thall  give  iU  dae  and  proper  weight  i  ^IS^^ 
but  I  am  clearly  of  opinion  that  these  affidatUa  now 
oflered  cannot  be  rehired. 


Batley  J.  I  totertain  no  doubt  that  in  this  ease  any 
evidence  of  the  truth  of  the  facts  chargod  fai  this  infor- 
mation is  inadmissible.  If  we  w^e  to  accede  to  itf  we 
should  let  in  a  most  dangerons  rule  of  practice^  and  one 
which  would  be  a  great  disgrace  to  the  administration 
of  justice.  Thejibel  in  question  imports,  that  the 
troops  had  killed  men  unarmed,  unresisting  and  had 
disfigured,  maimed,  cut  down,  and  trampled  on  wometi. 
If  that  were  done,  if  unresisting  men  were  cut  down^ 
whether  by  troops  or  not,  it  is  murder  for  which 
the  pardes  are  liable  to  be  tried  by  the  kw  of  the 
oOimtTy;  and  I  for  one  will  ever  u{]Aiold  tUs,  that 
a  man  shidl  come  to  bis  trial  fairly,  and  without 
anjr  prejudice  orealed  upon  the  public  mind  in  that  re 
spect.  In  Rix  v.  Pleei  (a)  the  poUtcation  of  depositions 
taken  before  a  coroner  was  brought  under  the  consider- 
ation  of  the  Court,  who  thought  it  a  ground  for.  m  m» 
minal  information^  For  by  putting  the  public  into 
possession  of  the  fitctSy  before  the  period  at  which 
the  party  is  to  be  put  upon  bis  trial,  such  a  prejudice 
in  the  public  mind  may  be  created,  as  to  make  it 
impossible  when  the  party  is  afterwards  put  upon  hie 
Uial  on  that  inquest,  to  select  a  jury  whom  that  pre« 
jndice  has  not  reached.  The  law  of  England  is  antiens 
tar  the  interssts  of  persons  agamst  whom  efaatgee 
may  be  made.    If  a  man  commils  A  drime^  ibere  is 

a  legal 
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1821.       have  been  stated  in  the  public  papers,  and  certainly  the 
ij^^^^^     truth  that  those  newspapers  had  contained  those  parti- 

mdnu       culars  (whether  the  account  given  in  those  papers  was 
correct  or  not)  may  legally  and  properly  be  offered  to  the 
G>ttrt,  in  considering  the  motives  and  grounds  for  the 
impr^sion  which  produced  that  publication  which  is 
charged  as  a  libel.    The  libel  does  Hot  assume  to  pro- 
ceed on  any  &cts  known  to  the  defendant:  but  only  on 
information  which  he  has  received  upon  the  subject ; 
and  the  affidavits  now  oflfered  are  not  to  shew  what  in- 
formation the  defendant  received,  and  upon  which  he 
acted  in  publishing  this  libel,  but  certain  matters,  the 
existence  of  which,  if  true^  formed  no  ground  or  motive 
on  which  he  acted  in  publishing  the  letter  in  question* 
It  appears  to  me,  that  it  would  not  be  proper  for  theCourt 
to  receive  affidavits  stating  that  there  was  no  foundation 
at  all  for  those  accounts  which  were  given  in  the  news* 
papers,  and  upon  which  the  defendant  acted.    I^  then, 
that  circumstance  would  not  constitute  an  aggravation 
of  the  ofience,  the  contrary  ought  not  to  operate  in 
alleviation  of  it.    The  falsehood  of  these  accounts  does 
not  form  any  ingredient  in  the  crime  for  whidi  the  de* 
fendant  is  called  up  for  punishment,  and  therefore  it  is 
not  to  be  assumed,  that  the  accounts  thete  stated  were 
iklse,  but  only  that,  not  knowiug  whether  thqr  were 
true  or  false,  upon  the  reading  of  those  papers,  he,  with 
the  intent  charged  in  the  indictment  (which  is  found  by 
the  jury,)  published  this  paper,  containing  a  statement 
of  the  facts,  or  rather  an  assumption  of  the  facts  as  re^ 
presented  "ili ..  the  newspapers,  and  expressing  the  irrit- 
ated feelings  of  lii^lmind  upon  the  subject.     The  false- 
hood, in  this  case,  is  no'lD^fredient  in  the  crime  charged 
against  Sir  R  Bm-detU     The*  charge  is,  that  he  has 
published  this  upon  reading  tHese'  thii^gs  in  a  public 

**  »»^    news- 
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newqiaper.  Whether  they  be  tme  or  whether  fhey  be  182!. 
fidie^  he  has  giren  vent  to  those  feelings,  in  order  that 
this  matter  mig^t  be  published  throughout  the  kingdom,  agatntt 
with  a  Tiew  to  call  a  meeting  of  his  electors,  and  in 
Older  that  odier  publie  meetings  might  be  held  through- 
out the  Idngdom.  That  is  the  charge  (br  which  he  is 
brooght  up  to  receive  the  judgment  of  the  Court,  ih 
wfakh,  as  it  appenu  to  me,  fidsdiood  is  no  ingredient ; 
we  are  not  to  assume  that  the  statements  are  fittse^  and 
thers&ire  we  are  not  to  receive  affidavits  to  shew  that  Aey 
are  tmcf  particularly  if  thej  go  to  affect  other  persons ; 
bodies  of  men,  the  particular  individuals  of  whom  are 
not  named*  It  mig^  be  necessary  perhaps  for  all  those 
iodividnaJs  to  come  wMi  affidavits  before  it  could  be 
said  that  the  charges  made  by  tliese  affidavits  were  fWtly 
answered.  The  eftet  on  the  minds  of  the  pub^c  would 
be  most  injuiious,  H^  previoody  to  the  bringing  of  per- 
sottB  to  trial  who  have  committed  offimces  as  charged  by 
this  libd^  nch  a  publication  as  diis  could  be  permitted. 
The  law  ot  England  says,  that  Ubds  are  not  to  be  pub- 
lished respectuig  persons  accused,  but  they  are  Co  come 
iairly  to  dieir  triaL  It  i^ipeaics  to  me,  that  we  are  by 
kw  faouod  to  say,  that  we  cannot  receive  tliese  affida- 
vits in  mitigation  of  puaisbment. 

Bsir  J.  I  am  of  tlie  same  opinion.  Tliis  libel  im- 
putes the  comnussion  of  a  crime  to  certain  persons 
composing  part  of  the  king's  troops,  who  are  stated  to 
have  killed  or  maimed  certain  subjects  of  the  king. 
That  crime  may  be  either  murder  or  manslaughter, 
according  to  circumstances ;  and  if  we  were  to  receive 
affidttrits  to  shew  that  the  facts  alluded  to  in  this  libel 
^ere  true^  we  must  receive  also  counter-affidavits  on  die 
o|ther  aide;  and  we  should  then  tiy  iqpoa  affidavit,  in 

Z  2  the  - 
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1821.       the  absence  of  the  parties  to  whom  the  crime  is  imputed, 
u^     the  question  of  their  criminality,      A  distinction  has 

og^Aut  been  taken  between  giving  the  truth  in  evidence  at  the 
trial,  and  giving  it  in  evidence  in  mitigation  of  punisn« 
ment.  In  my  opinion,  it  is  less  objectionable  that  it 
should  be  received  in  evidence  at  the  trial,  than  in  this 
stage  of  the  proceeding;  because  the  matter  must  now 
be  tried  upon  affidavit,  and  every  lawyer  knows  how 
difficult  it  is  to  get  at  the  truth  of  such  matters  upon 
affidavits.  The  present  case  is  very  d^tingmshabie 
from  The  King  v.  Draper^  to  which  I  have  called  the 
attention  of  the  Court'  The  libel  of  the  defendant, 
ther^  consisted  in  a  statement  of  fieusts  within  his  own 
knowledge;  but  that  which  induced  the  defendant  to 
publish  this  libel,  was  the  statement  of  &cts  which  he 
read  in  the  newspapers.  The  truth  or  falsehood  of 
these  fiusts  \a  not  the  subject  of  enquiry  here,  but  th^ 
spirit  which  actuated  the  .defendant  at  the  time  of  the 
publication.  To  judge  of  that,  we  must  consider  his 
situation  at  that  time,  and  the  means  of  knowledge 
which  he  Aen  possessed.  That  was  wholly  derived 
from  the  statement  he  had  read  in  the  new^pers;  and 
therefor^  in  this  case,  his  criminality  in  publishing  the 
libel  in  question  is  neither  increased  nor  diminished  by 
the  truth  or  falsehood  of  the  facts  stated  to  have  occur- 
red at  Manchester.  For  these  reasons,  I  ain  of  opinion 
that  these  affidavits  cannot  properly  be  laid  before  the 
Court. 

FS!^*Bdu  ^^  defendant  now  put  in  an  affidavit^  stating  that 
all  the  different  accounts  he  read  in  the  newspapers,  and 
received  elsewhere^  of  the  meeting  at  MamAester^  how- 
ever they  varied  respecting  the  motives  and  objects  of 
the  persons  assembled  there^  did  all  concur  in  stating 

the 
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the  fiurt  that  no  yidence^  nor  any  disorderly  conduct        18S1. 

had  been  committed  by  the  people,  and  that  no  attempt 

had  been  made  on  the  part  of  the  ciril  power,  dther  to        agamn 

apprehend  the  speakers^  or  to  disperse  the  crowd ;  bat 

that  an  armed  body  of  yeomanry,  without  any  previous 

notice,  rode  in  amongst  an  unresisting  multitude^  and 

committed  the  acts  stated  in  the  newspapers :  and  that 

he^  the  defendant,  had  no  doubt  in  his  own  mind  that 

the  statement  was  true. 

The  Court  sentenced  him  to  pay  to  the  king  a  fine  of 
20002.,  and  to  be  imprisoned  three  calendar  months.   .^ 


The  King  against  Datisok* 

npHE  defendant  was  indicted  for  the  publication  of  a  A  jndgstmu 
blasphemous  libel.    At   the  trial,  at  ike  London  p^offiiiiiig 
sittmgs  after  rrwify  term,  before  Jfci^J^  the  defendant  it^^^^ 
conducted  his  own  defence,  which  he  read  from  a  written  JSb^  ^ 
paper.    In  the  course  of  this,  he  mad^  several  ofien-  ^^^^S^ 
sive  observations   concerning  the    Christian  religion,  j^« 
and  derogatory  to  the  character  ,of  persons  who  were 
not   present    in  Court   to  defend  themselves.      The 
learned  Judge  warned  him  of  the  impropriety  of  such 
conduct,  and  told  him  he  would  not  allow  him  to  revile 
the  Christian  religion,  or  attack  the  character  of  per- 
sons not  before  the  'Court*      After  this  admonition, 
the  defendant,    as  a  reason    for  his  not  employing 
counsel,  used  this  expression:  " No  barrister  will  un- 
dertake and  uphold  an  honest  defence  in  a  cause  like 
mine/'    The  v  learned  Judge  again  interposed,  and  told 
him  that  his  conduct  was  highly  improper,  and  that 
ZS  be 
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1B2I.      he  must  Gonfine  hiimelf,  strictly,  to  matter  rdevant  to 
-H    g.         lus  defence,  and  that,  if  he  departed  from  that  course, 
he,  the  learned  Judge,  should  be  obliged  to  use  the 
means  be  had,  to  restrain  him ;  to  which  the  defendant 
replied,   <<  My  lord,  if  you  have  your  dungeon  ready,  I 
will  give  you  the  key."   For  that  expression  the  learned 
Judge  fined  him  20/.    The  defendant  afterwards  used 
the  following  expressions.     "  The  Deist  is  anathema- 
tised, because  he  cannot  believe  that  some  traditions, 
handed  down  among  the  Jews  and  the  Christians,  are  a 
Divine  revelation,  and  not  only  superior  to  the  several 
and  respective  revelations  possessed  by  the  Turks,  the 
Brahmins,  or  the  Hindoos,  and  many  others,  but  the 
only  genuine  and    authentic   revelation  in  existence. 
Now  it  so  happens,  that  the  Deist  considers  this  col- 
lection of  ancioil  tracts  to  contain  sentiments,  stories, 
and  representations,  totally  derogatory  to  the  honour  of 
a  God,  destructive  to  pure  principles  of  morality,  and 
opposed  10  the  best  interests  of  society.'*    For  these 
expressions  the  leamed  Judge  fined  him  40/.    The  d^ 
fenda^t,  after  that,  said,    ^^  The  bishops  are  generally 
sceptics  ;'*  for  which  die  leamed  Judge  fined  him  40/. 
The  defoidant  having  been  convicted.  Cooper^  in  Mi^ 
thaelmas  term,  obtained  a  rule  nisi  for  a  new  trial,  iqpon 
an  affidavit^  which  stated,  that,  by  these  fines,  the  de- 
fendant was  intimidated  and  ccmfounded,  and  omitted 
oome  most  material  parts  of  his  defence^  amoi^  which 
w^e  a  hundred  respectable  authorities,  selected  from 
the  writings  of  ecdenastics  as  well  as  laymen,  in  favour 
of  a  free  toleration,  and  against  every  species  of  perse- 
cution, on  the  score  of  opinion,  which  deponent  had 
connected  by  a  chain   of  reasoning  and  appropriate 
remarks ;  and  it  further  stated  his  belief,  that,  had  he 
been  permi$$cd  to  go  oa  without  tboee  intenraptiima 
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and  fines,  which  paralyzed  his  energies,  he  should  havQ        1821, 

succeeded  in  making  an  impression  on  the  jury  in  his        ^— 

favour,  and  obtained  a  verdict  of  acquittal.  agabui 

Dathov* 

Gwmey  and  Marriott^  in  Michaelmas  term,  shewed 
cause.  These  fines  were  properly  imposed;  the  first 
was  for  an  expression  that  contained  a  direct  insult  to 
the  judge,  and  therefore,  of  itself,  was  a  contempt  of 
Court.  The  second  fine  was  for  9  repetition  of  the 
offence  for  which  he  was  indicted.  That  was  a  cop- 
tempt,  therefore,  inasmuch  as  it  was  a  breach  of  the  law 
committed  in  the  face  of  the  Court;  and  also  was  a  di- 
rect contravention  of  the  order  of  the  learned  judge.  The 
last  fine  was  for  an  attack  upon  the  character  of  per- 
sons not  before  the  Court,  and  was  a  contempt,  as  it  was 
in  contravention  of  the  order  given  by  the  learned 
judge.  These  fines,  therefore^  were  all  properly  im- 
posed, and  the  necessity  for  imposing  them  was  created 
by  the  misconduct  of  the  defendant  himself.  He  cannot, 
therefore,  make  the  impositions  of  those  fines  a  ground 
for  a  new  triaL 

Cooper  contra.  A  judge  has  no  power  to  fine  a  de- 
fendant for  impropriety  in  the  course  of  his  speech  to  a 
jury  in  his  defence.  In  Finer's  Abridgment,  more" than 
eighty  instances  of  contempt  are  given,  but  there  is  none 
of  a  fine  on  a  defendant  for  a  contempt  committed  in  his 
defence.  Lord  Coke^  in  his  2nd  Institute,  228.,  com- 
menting upon*  the  statute  of  Westminsterj  says,  that  it 
extends  only  to  extra-judicial  slanders ;  and,  therefore,  if 
any  man  bring  an  appeal  of  robbery,  murder,  or  other 
felony,  against  any  of  the  peers  or  nobles  of  the  realm, 
and  charge  them  with  murder,  robbery,  or  felonj^ 
f^bdt  the  charge  be  fids^  yet  shall  tbe^  b(iy$  90  Action 
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1821.'       de  scaiidalis  magnatamy  neither  at  the  common  law^ 

.  nor  upon  either  of  the  statutes  for  the  briniring  of  his 

HieKiira  ^  . 

agamft       action,  nor  for  affirming  the  same  to  his  counsel^  or 

attorney,  or  cursitor,  for  the  frammg  of  his  wnts,  or 
Jar  speaking  the  seme  in  evidence  to  a  jury.  And  the 
reason  given  is,  ^^  that  men  should  not  be  deterred  to 
take  their  remedy  by  due  course  of  law."  Now,  if  a  man 
is  not  to  be  deterred  by  the  fear  of  an  indictment  for 
libel,  or  an  action  for  scandal,  from  prosecuting  public 
offences,  or  the  assertion  of  his  civil  rights,  much  more 
ought  a  defendant,  in  a  case  like  this,  to  be  free  from 
all  risk  and  fear.  If  men  are  to  be  free  from  all  intimi- 
dation that  may  make  them  hesitate  to  promote  public 
jusdce,  by  prosecuting  others,  surely  they  are  to  be  equally 
unrestrained  by  any  fear  of  consequences  from  what  they 
may  say  in  defence  of  themselves.  This  has  always  becu 
received  and  acted  upon  as  law,  and  that  'too  even  by 
the  Star  Chamber.  The  case  of  Bastwicky  Burton^  and 
Trynn  (a),  is  an  authority  to  dhew  that  a  party  cannot  be 
prosecuted  or  sued  for  any  thing  alleged  by  him  as  a 
party  in  a  cause.  Now  where  an  indictment  will  not  lie,  a 
judge  cannot  fine  for  contempt  As  a  defendant  'cannot 
be  indicted  for  scandalous  matter  on  third  persons  spoken 
In  his  own  defence,  it  follows  that  he  cannot  be  fined.  For 
if  a  judge  could  fine  him,  and  so  punish  him  summarily, 
the  higher  mode  of  punishment  would  be  possessed^  when 
the  lower  was  wanted,  which  would  be  an  absurdity. 
No  such  power  ever  was  exercised  by  a  judge  till  the 
present  instance,*  and  the  non-exercise  of  it  is  sufficient 
to  shew  that  it  is  against  law.  On  the  other  hand,  there 
are  instances  where  defendants  have  used  the  most  oon<- 
temptuous  expressions  in  the  course  of  their  defence^ 
find  yet  no  fine  has  been  imposed  \  Sir  WaUer  Baleigk*s 
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case,  3 i7(nw2r8  State  Trials  p.  15.   CoIondJUKunK's        1821. 
case,  4  /fowfl'5  State  Trials,   1291,  are  in  point   ,In 

XDv  JELINO 

the  case  of  Basiwick^  Burton^  and  Prmn^  3  HamelTi^  ogamu 
State  Trials,  722.,  Bastwick  reproached  the  bar  for  want 
of  indepeadence  in  addressing  the  Ciourt,  imputed  im- 
piety to  the  bishops,  and  directly  attacked  the  Court 
itself.  The  conduct  of  Lord  EOenborougA  C.  J.  in  The 
King  V.  Eaton^  and  that  of  Abbott  C.  J.  in  Bex  V.  Car" 
Ule,  are  strong  negative  authorities  to  shew  that  no  such 
power  exists, 

A390TT  C.  J.  If  X  thought  that  the  decision  I  am 
about  to  pronounce,  could  have  the  efiect  of  restraining 
any  person  who  may  hereafter  stand  on  his  trial,  from 
making  a  bold,  as  well  as  a  legitimate  course  of  defence^ 
I  would  pause  before  I  pronounced  that  decision. 
The  question,  indeed,  is  a  momentous  one.  It  is  ab- 
solutely a  question,  whether  the  law  of  the  land  shall, 
or  shall  not  continue  to  be  properly  administered.  For 
it  is  utterly  impossible  that  the  law  can  be  so  administered, 
if  those  who  are  charged  with  the  duty  of  administering 
it,  have  not  power  to  prevent  instances  of  indecorum 
from  occurring  in  their  own  presence.  That  power  has 
been  vested  in  the  judges,  not  for  their  personal 
protection,  but  for  that  of  the  public.  And  a  judge  will 
depart  from  his  bounden  duty,  if  he  forbears  to  use 
it  when  occasions  arise  which  call  for  its  exercise.  I 
quite  agree  that  this  power,  more  especially  where 
it  is  to  be  exercised  on  the  person  of  a  defendant, 
is  to  be  used  with  the  greatest  care  and  moderation. 
But  if  the  publication  of  blasphemy  and  irreligion 
can  not  in  any  other  way  be  prevented,  in  my  opinion, 
a  judge  will  betray  his  trust  who  does  not  put  it  in 
forpe.    i^x  allusion  h^  been  made  to  my  own  person^ 

conduct 
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1831.       CQpdlict  on  a  former  occasion*    I  have  often  doubted, 
whether  I  did  not  in  that  case  permit  too  much  to  be 

Hie  Kim 

agamst  doue;  but  I  thought  then,  that  it  was  better  to  err  on 
the  side  of  forbearance.  The  question  here  is»  if  a 
judges  sitting  at  nisi  prius,  has  power  to  impose  a  6ne 
on  a  defendant  for  a  copteropt  ?  That  he  has  power  to 
do  60^  I  can  entertain  no  doubt;  no  lawyer  can  doubt 
the  power  of  every  court  to  fine  for  contempt.  As  to 
the  particular  occasion  on  which  these  fines  were  imr 
posed,  I  disclaim  any  right  to  judge  of  it ;  but  I  should 
be  wanting  to  myself  and  my  feelings,  as  well  as  my  duty 
to  others,  if  I  did  not  say,  that,  in  the  view  that  I  have 
taken  of  this  cas%  it  Is  most  manifest  that  the  defend- 
ant  came  into  court  with  an  express  design  to  revile 
the  Christian  religion.  It  became  the  duty  of  the  judge 
to  prevent  him  firom  so  doing,  by  the  imposition  of 
a  fine^  when  he  found  that  remonstrance  had  not  that 
effect.  Can  we  collect  firom  any  thing  now  before  us, 
that  the  effect  of  that  was  to  ^top  the  defendant  in  any 
legitixnate  course  pf  defence  whatever,  or  to  deprive  him 
of  the  means  of  urging  fmy  topic  to  the  jury  which 
could  have  led  them  to  pronounce  a  verdict  other  than 
they  did  ?  The  publication  of  the  papers  was  proved 
beyond  doubt,  i^id  their  meaning  is  not  made  the 
subject  of  any  question.  The  object  the  defendant 
seemed  to  have  in  view,  was  to  re-assert  the  substance 
of  the  sentiments  contained  in  those  pq>ers,  and  to 
maintain  that  he  had  a  right  to  do  so.  Is  a  judge  to 
sit  and  hear  a  man  maintain  his  right  to  assert  or 
publish  blasphemy?  Can  the  law  be  administered,  if 
the  affirmative  of  that  propositioh  be  for  a  moment  ad- 
mitted? I  am  quite  confident  that  it  cannot.  But 
what  is  it  that  this  defendant  has  been  restrained  firom 

4o1d^? 
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dobg?  Lookuig  at  his  own  affidavit^  h^  layi,  Aat  hi*  1891. 
pftlMr  coDtaiaad  a  graat  deal  inor%  that  some  part  of  it^ 
in  hk  judgment  and  belief  was  fit  and  proper  to  be 
sabmitted  to  the  consideration  of  the  juryt  because  it 
cimtained  the  sentiments  and  opinions  of  many  learned 
persras  as  to  the  improprietj  of  prosecntion  for  re^ 
ligious  opinions.  But  bow  was  that  in  any  d^ee  re» 
levant  to  the  point  in  question?  Upon  the  whole^ 
I  think  that  the  lnw  cannot  be  prx^erly  administeredi 
nidess  this  power  c^  finiiig  exist%  and  that  the  exer*^ 
ejse  of  it,  on  the  present  occasion,  was  called  tov  by  the 
conduct  of  the  de&ndanti  and,  being  perfectly  satisfied 
that  the  effect  of  it  was  not  to  deprive  the  defendant  of 
a^y  thing  that  might  have  s(Brved  him  in  bis  address  to 
the  jury,  I  am  clearly  of  opinion^  that  we  ought  not  to 
grant  a  new  trial* 

1^  Batubt  J.  I  entirely  agree  with  my  Lord  Chief  Jus- 
tice^ that  in  this  case  there  ought  not  be  a  new  trial. 
The  question  is  shortly  thi?,  whether,  for  the  future, 
decency  and  decorum  shall  or  shall  not  be  preterved  in 
courts  of  justice;  or  whether^  under  colour  of  defend- 
ing himself  against  any  particular  charge,  a  defends 
ant  is  at  liberty  to  introduce  new,  mischievous,  and 
irrelevant  matter  upon  his  trial.  I  agree  that  a  de^ 
fendant,  in  all  cases,  should  have  every  fecility  al- 
lowed him  in  his  address  to  the  jury,  provided  he 
0(»fines  himself  within  those  rules  which  decency  and 
decorum  require.  In  eveiy  case,  the  subject  of  discus- 
sion before  the  jury  is  to  be  considered,  and  a  judge  is 
bound  to  see  that  the  arguments  which  are  adduced,  are 
such  as  are  consistent  with  decency  and  decorum,  and 
not  foreign  to  the  matter  on  which  the  jury  have  to  de- 
Cid^f    Wbcsiftcmc  is  condooted  b^  counsel;  they  know 

perfectly 
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I8SI«       perfectly  wdl  what  the  rules  of  law  are^  and -they  ha^e 
'  ihmK         ^^^  regard  for    their  own  character  which  generally 

ogahu^  prevents  them  from  doing  any  thing  which  may  break  m 
npon  the  rules  of  decency  and  decorum.  They  have  also 
sufficient  knowledge  (arising  from  their  experience  and 
education,)*  to  form  a  judgment  whether  the  matter  be 
relevant  or  not.  But  defendants  are  not  .in  the  same 
situation  in  whidi  counsel  are;  they  have  not  the  same 
character  to  maintain,  and  are  not  always  so  well  in-- 
formed  as  to  know  what  is  relevant  or  irrelevant  But 
every  man  who  comes  into  a  court  of  justice^  «eith«  as  a 
defendant  or  otherwise  must  know  that  decency  is  to  be 
observed  there,  that  respect  is  to  be  paid  to  the  judges 
and  that,  in  endeavouring  to  defend  himself  from  any 
particular  charge^  he  must  not  comnut  a  new  oflEencew 
Of  the  power  of  a  judge  to  fine  for  a  contempt  of  ooortf 
I  have  not  the  least  doubt,  and  I  am  of  opinion  also^ 
that  the  judge  alone  is  competent  to  determine  whether 
what  is  done,  be  or  be  not  a  contempt;  and  that 
ndther  this  court,  nor  any  other  co-ordinate  court, 
has  a  right  to  examine  the  question,  whether  his  dis- 
cretion, in  that  respect,  was  fitly  and  properly  exercised. 
If,  indeed,  the  judge  were  to  use  his  power  cor- 
ruptly, he  would  be  liable  to  an  impeachment  I^  in 
this  instance^  I  were  at  liberty  to  express  an  opinion  on 
the  propriety  of  the  fines  in  question,  I  should  certainly 

,  say,  thatlseenoreasonwhatever  to  be  dissatisfied  with 

the  exercise  of  that  discretion.  1  think  the  ^conduct  of 
the  defendant  called  for  the  interposition  of  the  judge ; 
and  that  he  would  have  abandoned  his  duty  to  the  pub* 
lie,  if  he  had  not  interposed.  The  question  for  us  to 
consider  is,  whether  the  actual  exercise  of  that  power 
did,  in  this  particular  instance,  produce  such  an  effect  . 
pn  t}ie  defendant  as  to  ^ve  him  a  fair  and  reasonable 

ground 
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ground  for  making  an  application  to  the  discretion  of       l^Sl. 
this  court,  in  order  to  have  a  new  trial.    Now,  in  con«      j^  kwc 
sidering  that,,  we  must  of  necessity  look  to  the  conduct      dI^]^ 
of  the  defendant  himself  at  the  time  when  he  was  fined ; 
for  if  we  find,  as  in  the  present  case,  that  his  conduct  was 
improper,  then  we  cannot  interfere  in  his  behalf,  for  it 
is  his  own  fault,  if  he  has  been  deprived  of  the  means 
of  laying  before  the  jury  that  which  might  have  been  a 
legitimate  ground  of  defence      We  must  also  con- 
sider whether  it  is  probable  that  he  has  been  precluded 
from  urging  that  which  might  have  operated  upon  the 
minds  of  the  jury,  so  as  to  induce  them  to  come  to 
a  different  conclusion,  because^  unless  that  was  so,  it 
ihmishes  no  ground  for  a  new  trial    Now  it  is  not 
suggested  td  us,  that  it  is  probable  that  the  defend- 
ant was  precluded  from  insisting  on  any  thing  which 
might  have  had  a  fiivourable  effect  on  the  minds  of  the 
jury.     "When   I  look  at  the  libel  in  question^  and 
the  evidence  of  the  publication  of  the  two  papers,  it 
seems  to  me  to  be  utterly  impossible  to  suppose^  that 
any  thing  could  have  induced  the  jury  to  come  to  a  dif- 
ferent conclusion  from  that  at  which  in  .this  case  they 
did  arrive.    And  thinking  as  I  do  upon  that  point,  it 
seems  to  me,  that  it  would  be  a  perfect  abandonment  of 
our  duty,  if,  in  this  case,  we  were  to  accede  to  the  pre* 
sent  application. 

HoL]toiri>  J.  I  am  also  clearly  of  Opinion  that  we 
bhould  not  be  justified  in  granting  a  new  trial.  All  the 
cases  (m  this  subject,  with  respect  to  the  power  of  courts 
of  record  to  fine  and  imprison  for  contempt,  are  col- 
lected together  very  ably  by  Mr.  Justice  WUmot^  with  a 
view  to  a  judicial  opinion,  in  the  King  v.  Abnon  (a). 

(a)  r«m«(*i^oiM»s4a. 

As 
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1621.       As  fiur  as  I  can  ia  this  case  enter  into  the  oonsideratioa 
of  the  subjecti  as  to  the  propriety  of  the  fines  in  questioDf 
I  think  the  jadge  was  fully  justified  in  imposing  them, 
and  not  only  fiilly  justifiedf  but  was  called  on  in  the 
discharge  of  his  duty  to  impose  theniy  in  order  to  pre^ 
vent  the  line  of  defence  in  which  it  manifestly  appears 
the  defoodant  was  detfirmined  to  proceed,  even  after  a 
warning  had  been  given  to  hun  to  desist.    The  judge 
had  the  defence  of  the  law  entrusted  to  him,  and  he 
must  either  have  permitted  a  breach  of  It,  in  which  case 
I  think  he  would  have  abandoned  his  duly,  or  he  most 
have  fined  or  imprisoned  the  party.      If  be  had  im-  ' 
prisoned  the  party  as  for  a  contempt,  Aat  plight  have 
had  a  worse  effect  on  the  defendant,  and  the  only  coarse^ 
therefore  which  he  could  take,  wns  that  of  fiiniqg. 
After  the  first  fine  was  imposed,  one  should  have  sup- 
posed that  it  would  have  pre?ented  a  repetition  of  the 
offiance;  but  it  seems  as  if  there  was  a  direct  design  to  set 
at  defiance  the  law,   fi>r   the  defendant  said  that  he 
would  persist  in  that  course  of  defence^     Now,  what 
is  that  line  of  defence?    The  defendant  is  called  upon 
to  answer  for  a  crime  for  publishing  a  blasphemous 
libeL     In  such  a  case^  instead  of  defending  himsdf 
by   shewing  that  he   is  not  guilty,  or  has  done  it 
under  such  circumstances  as  will  justify  bis   acl^  he 
chooses  to  justify  the  thiug  itself  and  says  that  he  will 
persist  in  the  blasphemy.  That  is  an  offence  at  law  com- 
jpoitted  in  the  fece  of  the  court    Then  is  the  judge, 
whose  sworn  duty  it  is  to  punish  crime  when  established 
by  prooi^  and  brought  before  him  judicially,  to  sit  and 
hear  the  law  defied,  and  suffer  a  crime,  a  repetition  of 
the  same  crimen  to  be  committed  in  his  presence?    The 
law  arms  him  with  an  authority  to  fine  and  imprison  a 
person  for  so  doing,  and  makes  it  incumbent  on  the 

judge 
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judge  so  to  act  In  the  ease  of  an  insult  to  himself  1821. 
it  is  not  on  his  own  account  that  he  commits,  for  that 
is  a  consideration  which  should  never  enter  his  mind. 
But,  though  he  may  despise  the  insult,  it  is  a  duty 
which  he  owes  to  the  station  to  which  he  belongs,  not 
to  sufier  those  things  to  pass  which  will  make  him  des- 
picable in  the  eyes  of  others.  It  is  his  duty  to  support 
the  dignity  of  his  station,  and  uphold  the  law^  so  that, 
in  his  presence  at  least,  it  shall  not  be  infringed.  I 
think  the  judge  in  this  case  was  justified  in  stopping 
the  defendant  in  this  line  of  his  defence^  and  was  jus- 
tified in  fining  him  fer  persisting  in  it  I  mention 
these  things,  because  it  is  said,  that,  supposing  the 
jndge  had  the  power,  he  may  have  improperly  used  it, 
and  that  if  that  was  the  case^  it  might  be  a  ground  for 
letting  the  defendant  hare  a  new  trial,  and  that  by  the 
imposition  of  the  fines,  the '  defendant  became  em- 
barrassed, and  had  not  such  advantages  of  making  his 
defence  as  he  otherwise  might  have  had.  But  in  this 
case,  if  any  embarrassment  arose,  it  was  owing  to  his 
own  pertmacity,  and  his  determination  to  go  on  against 
the  law.  I  can  see  no  ground  for  granting  a  new  trial. 
He  does  not  now  state  in  his  affidavit  any  legal  defence 
which  he  was  prevented  from  making,  nor  lay  any 
thing  before  us  which  can  induce  any  reasonable  person 
to  consider  that  the  verdict  could  have  been  otherwise. 
It  would  at  all  events  be  necessary  for  him  to  shew, 
that  he  had  some  grounds  of  defence  which  might  have 
induced  the  jury  to  come  to  a  conclusion  in  his  fevour. 
He  has  not  done  that  by  his  affidavit  Agreeing^  as  I 
do,  with  the  rest  of  the  court,  upon  the  power  to  fine, 
I  am  of  c^inion  that  we  ought  not  to  grant  a  new  trial 
in  this  case. 

Best  J 
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182U  Best  J.    No  man  who  pretends  to  any  knowledge  of 

the  law  can  doubt,  that  a  judge  of  a  court  of  record  has 
authority  to  fine  or  imprison  for  any  contempt,  eom& 
PAnsoM.  fitted  in  the  face  of  the  Court.  From  the  earliest  pe- 
riod of  .our  history,  this  authority  has  been  exercised. 
The  year-books  record  instances  of  such  commitments^ 
and  there  are  similar  instances  in  othear  books  of 
reports.  At  those  times  when  our  ancestors  have  abo- 
lished or  restruned  improper  authorities,  they  have  not 
touched  this,  because  they  found  it  essential  to  Ue  due 
administration  of  justice;  A  court  of  nisi  prius  is  a 
court  of  record,  and  the  judge  presiding  in  it  is  there- 
fore invested  with  the  power  of  committing  for  con- 
tempt. If,  however,  it  is  made  to  appear  to  the  Court, 
from  which  the  record  was  sent,  that,  by  the  improper 
imposition  of  such  fines,  a  defendant  who  defended  him- 
self, has  been  prevented  from  making  a  full  and  fair 
defence,  that  court  ought  to  grant  a  new  trial,  although^ 
strictly  speaking,  punishments  for  contempt  cannot  be 
inquired  of  in  any  other  court  than  that  by  which 
they  were  imposed.  For  the  same  superintendiog  au- 
thori^  which  gives  the  Court  in  bank  a  power  of  pre* 
venting  injustice  from  any  error  of  the  judge  at  nisi 
prius,  must  enable  the  Court  to  inquire,  whether  the 
improper  bfliction  of  a  fine  has  restrained  a  defendant 
from  (^ripg  either  evidence  or  observations  to  a  jury 
proper  to  be  submitted  to  them.  But  if  the  fine  be  pro- 
per, a  defendant  cannot  be  allowed  to  complain  of  the 
efiect  that  the  imposition  of  it  has  occasioned  to  him. 
This  would  enable  a  party  to  take  advantage  of  his  own 
delinquency.  I  conceive  that  I  had  authority  to  fine  the 
defendant  for  any  insult  offered  tome,  or  for  transgress- 
ing any  proper  rule  laid  down  by  me  for  the  decent 
and  orderly  conduct  of  the  cause.    I  was  satisfied  that 

this 
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•  this  defendant,  from  his  manner;  and  the  language  he  1821. 
used  in  the  beginning  of  iiis  defence,  was  desirous  that 
I  should  commit  him.  I  told  him  that,  besides  the 
power  of  committing,  I  had  that  of  fining,  and  that  I 
should  exercise  this  power,  if  he  ofiered  me .  any  insult ; 
if  he  attacked  the  truths  of  Christianity,  or  calumniated 
parties  not  before  the  court.  For  the  grossest  viola- 
tions of  this  order,  which  I  have  already  stated  to  the 
Court,  I  fined  him  three  times.  He  submitted  himself 
to  my  authority,  and  I  ordered  the  fines  to  be  taken  ofi. 
Whatever  it  might  have  been  fit  to  do  in  the  case  of 
The  King  v.  Carlile^  I  think  I  could  not,  with  proprie^Ti 
have  acted  otherwise  than  I  did  on  this  occasion.  It 
has,  since  Carlile  was  tried,  been  seen,  that  persons  in- 
dicted for  libels,  who  defend  themselves,  think  that 
they  may  insult  the  judge,  calumniate  all  who  are  in 
authority  in  the  country,  and  utter  blasphemy  more 
horrible  than  that  for  which  that  defendant  was  con* 
▼icted.  I  am  therefore  clearly  of  opinion,  that  there 
is  no  ground  for  this  application  for  a  new  trial,  and 
that  this  rule  ought  to  be  discharged. 

Rule  discharged. 

JofilN  Robinson  Fhanklin,  Daniel  Brent, 
William  Sims,  James  Sims,  and  Jacob 
Sims, Plaintifis; 

AND 

John  Hosier  and  Others,  Assignees  of  the 
Estate  and  Effects  of  William  Masson,  a 
Bankrupt,  -         *         ^      Defendants. 

QAMUEL  Brent,  the  elder,  Daniel  Brent,  John  Brent,  A  shipwright 

A^  has  a  lim  upon 

Bnd  Samuel  Brent,  the  younger,  in  the  year  1812,  a  ship  for  r«. 
canied  on  the  busuiess  of  shipwrights,  in  co-partner-  ^**^ 
Vol.  IV,  A  a  ship 
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18S1«  ahip  tpgetfaer,  at  Botherkiike^  in  the  county  c^  Sumg. 
-  In  the  month  of  jyy,  1812,  a  ship  called  The  Ncrtkuaif 
berlandf  whereof  the  said  John  Robinson  FrankUny  DanM 
.  BretU^  WUUam  Stms^  Jacob  Sims^  WUUam  Masson^  and 
JamnMauon^  wereowners,  and  the  said  WUUam  Jdaoion 
was  managing  owner,  returned  to  the  port  of  London 
bom  the  East  Indies^  and  requiring  considerable  rqmirs ; 
she  was,  after  discharging  her  cargo,  put  or  sent  by  the 
'  said  William  Masson^  as  such  managing  owner,  into  the- 
dodc-yard  of  the  said  Samuel  Brent  and  Co.,  for  the 
purpose  of  being  thoroughly  repaired,  and  they,  by  the 
direction  of  the  said  mjUam  Masson,  duly  repaired  the 
said  ship.  WUUam  Masson^  shortly  prior  to  such  repairs 
being  completed^  stopped  payment,  and  on  the  19th  of 
January^  1803,  a  commission  of  bankrupt  issued  against 
him«  under  which  he  was  declared  a  bankrupt,  and  at 
the  time  of  his  fiiilure  and  bankruptcy,  the  Norihumber-' 
land  was  in  the  actual  possession  of  Samuel  Brent  and 
0>.,  in  their  dock,  for  the  purpose  aforesaid,  and  they, 
refused  to  part  with  the  possessicm  of  the  ship,  alleging 
that  they  had  a  right  to  detain  her  until  the  amount  of 
the  repairs  should  be  paid. 

The  question  directed  by  the  Lord  Chancellor  for  the 
opinion  of  the  Court  was,  whether  Daniel  Brenty  John 
Brent,  and  Samuel  Brent,  the  younger,  and  their  late 
deceased  partner,  Samuel  Brent,  the  elder,  as  shipwrights, 
having  the  said  ship  Northumberland  in  their  actual  pos- 
session, in  their  dock,  at  the  time  of  the  bankruptcy  of 
William  Masson,  the  managing  owner  of  the  said  ship^ 
had  a  lien  on  the  said  ship  for  the  repairs  of  the  said 
ship.    The  case  was  argued  in  last  Michadmas  term,  by 

Cangobell,  in  support  of  the  lien.    It  may  be  laid  down 
as  a  general  rule,  that  every  artificer  has  a  particular 

3  lien 
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'  lien  on  a  chattel  whidi  has  been  delivered  to  him  in  his       18SI. 

'  busmess,  and  on  which  he  has  expended  his  labour.      - 
The  law  inclines  against  general  liensi  but  considers 

'  particular  liens  as  founded  in  justice  and  &yourable  to 
trade.  Accordingly  they  have  not  been  confined  to  cases 
in  which  an  obligation  is  created  by  law  to  dd  the  ad 

'from  which  the  debt  to  be  secured  arises,  as  in  the  case 
of  carriers  and  innkeepers,  but  they  have  been  estab- 
lished in  every  trade  in  which  tfa^  have  been  questioned. 

•  In  all  the  cases  in  which  the  existence  of  a  general  lien 
in  any  particular  trade  has  been  debated,  the  existence 
cl  a  particular  lien  has  been  admitted.  Eip  parte 
Dene  {a).  In  Ex  parte  Shank  {]k)^  hoird  Hardwidke 
assumes  that  a  ship^carpenter  has  such  a  lien  while 
the  ship  remains  in  his  possession.  In  BaiU  v. 
Mitckdi  {c)j  Lord  JEUenborough  held,  that  a  ship 
carpenter  has  no  lien  where  the  repurs  are  done  to 
the  ship  on  credit,  which  is  inconsistent  with  lien; 
but  here  the  money  for  the  repairs  is  alleged  to  have 
been  due^  while  the  ship  remained  in  the  possession  of 
the  carpenters.  The  last  case  on  the  subject  is  Ex  parte 
Bland  (d),  and  there  Lord  EUon  saysi  ^*  The  princifde 
which  regulates  the  present  application,  I  find  accu-  ' 
rately  laid  down  by  Mt»  Abbott  {e) :  where  the  repairs  are 
executed  in  a  port  in  this  country,  the  vessel,  till  parted 
with,  is  specifically  chargeable  with  their  amount,  but 
the  lien  is  lost  with  the  possession." 

lAttledalej  contra.  The  chancellor  must  at  least  have 
entertained  doubts  upon  the  subject,  by  sending  the  case 
here.  A  distinction  may  be  taken  between  ships  and  other 

(a)  I  Ask.  838.  {b)  1  Mk.  SM. 

(c)  4  Cnmfh.  146.  {d)  t  Boit,  SI* 

;«)  MboH  anSh^fWi,  154. 

chattels; 


'Hbaui. 
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1821.       cbattek;  for  ships  generally  bear  an  infiiiitely  greater 
"  .proporti<m  to  the  repairs  done  upon  them,  than  other 

fgabui  chattels  delivered  into  the  possession  of  an  artificer ;  and 
it  is  a  matter  of  public  importance  that  they  should  be 
employed  in  navigation,  rather  than  rot  in  a  carpenter's 
dock*  Here  an  additional  difficulty  arises  fi*om  one  of 
the  ship  carpenters  being  likewise  a  part  owner  of  the 
«hip;  and  it  is  impossible^  under  these  circumstances, 
.to  say,  that  he  has  a  legal  lien  against  himsel£ 

Cur.  ado.  vuU. 

The  following  certificate  was  afterwards  sent  to  the 
Lord  Chancellor. 

This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion  that  Daniel  BrerU,  John  Brenty  Samuel 
Brent  the  younger,  and  the  deceased  Samuel  Brent,  as 
shipwrights,  having  the  said  ship  the  Northumberland 
in  their  actual  possession  in  their  dock  at  the  time  of  the 
bankru|)tcy  of  WilUam  Masson^  had  a  lien  on  the  whole 
ship  or  vessel  called  the  Northumberland. 

C.  Abbott. 

J.  Bayley^ 

G.  S,  HOLROYD* 

W.  D.  Best. 


END   OF  HUiARY  TERM* 


CASES' 

ARGUED  AND  DETERMINED  1821. 


W  THS 


Court  of  KING'S  BENCH, 

IK 

Easter  Term^ 

In  the  Second  Year  of  the  Reign  of  Geotiok  IV. 


Page,  Assignee  of  Ehrenstrom,  a  Bankrupt, 
against  Bauer,  (a) 

A  SSUMPSIT  upon  promhes  to  the  bankrupt  be-  im 

f<Nre  his  bankruptcy,  and  also  to   the  asngnee  ji^naia^^ 
after  the  bankruptcy.      The  plaintiff  was   the  provi- J^^^*'/^' 

aional  pi«d«lthe 

general  imie : 
Held,  that  the 
f«ct  of  the  faeliknipt's  ettete  haYing  been  eerigaed  by  thcr  proviaonel  aadgnee  to  the  ntm 
amigaem,  between  the  time  of  iwiing  the  latitat  and  the  delivery  of  the  declaration,  ia 
BO  ground  of  nonsuit  upon  a  plea  of  non  assumpcit.     Qu^tre,  Whether  it  woold  haTe 
been  an  answer  to  the  action,  if  specialty  pleaded? 

[a)  By  the  ]  &  3  (;.  4:  c.  16.  it  is  enacted,  "  That  it  shall  and  may  be 
lawful  to  and  for  the  Judges  of  this  Court,  or  any  three  or  more  of  them« 
and  they  are  reared,  unless  pvcYenied  by  illness,  public  businen,  or 
other  reasonable  causey  to  meet  at  Serjeants*  Inn  Halt,  or  at  some  conve^ 
nient  place  in  H^estmintier,  according  to  their  discretion,  on  the  Tu§9dt^ 
Vol..  IV.    .  B  b  fort- 
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sional  assignee  appointed  under  the  5  Geo.  2.  c.  30. 
s.  30.  The  latitat  was  sued  out  during  the  time  that 
he  continued  assigkiee ;  but  before  the  declaration  was 
delivered,  the  new  assignees  were  appointed,  and  all 
the  bankrupt's  property  duly  assigned  to  them.  This 
action  was'  continued  by  them  for  the  benefit  of  the 
creditors.  The  cause  was  tried  before  Besi  J.,  at  the 
London  sittings  before  last  Michaelmas  term ;  and  it  was 
contended,  that  as  the  property  of  the  bankrupt  had 
passed  from  the  plaintiff  before  the  declaration,  he  had 
no  cause  of  action  whatever.  Best  J.  was  of  opinion 
that  that  was  no  matter  of  defence  upon  the  general 
issue,  and  he  directed  the  jury  to  find  a  verdict  for  the 
plainti£^  with  liberty  for  the  defendant  to  move  to  enter 
a  nonsuit;  and  a  rule  nisi  having  been  obtained  for 
that  purpose  in  last  Michaelmas  term, 

Gumey  and  BamewaU  now  shewed  cause.     The  fact 
of  the  bankrupt's  estate  having  passed  to  new  assignees. 


fortnight,  or  some  subsequent  day  before  Batter  term  then  next  ensuing, 
and  idso  on  the  fiOth  day  of  October  and  the  10th  day  of  Jtmutay  for 
ever  hereafter,  unless  either  of  the  said  Ust-mentioned  days  shaU  be  a  Sun* 
day,  and  then  on  the  following  day ;  and  also  ou  some  day,  to  be  by  them 
appointed,  beftire  every  other  Batter  term,  if  the  time  of  the  circniusbadl 
so  permit,  and  to  sit  on  the  several  days  hereinbefore  appointed,  and  so  on 
fVom  day  to  day  {Sundayt  excepted)  until  the  commencement  of  the  term 
next  following,  for  the  despatch  of  all  such  niatters  as  now  are,  or,  at  the  end 
of  any  term  preceding  the  said  respective  days,  hereafter  may  be  depending 
in  the  said  Court,  whether  on  tlie  crown  or  plea  side  thereof,  and  to  hear, 
decide,  and  pronounce  rules,  orders,  and  judgmenu  upon  all  such  matters  ; 
which  rules,  orders,  and  judgments  shall  be  drawn  up  and  entered  of 
record,  either  as  of  (he  term  last,  past  before  the  pronouncing  thereof,  or  as 
of  the  term  then  next  ensuing,  as  the  said  Judges  shaU  direct ;  which  said 
meetings  of  the  said  Judges  shall  be  called  Tfie  Sittingt  before  Term** 
^  The  Judges  of  this  Court  sat  at  the  Sessions'  House,  Wettmintter,  from 
Wednetdajft  Jjrril  25th,  until  the  term.  Holroyd  J.  was  absent  during 
the  first  six  days,  in  consequence  of  the  severe  indisposition  of  his  son. 

after 
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fltftet  tbe  suing  out  of  the  writ,  and  before  the  declare        1881. 
ation,  would  not,  even  if  specially  pleaded,  furnish  an        "pI^ 
answer  to  this  action.     If  it  would,  the  object  of  the  ap-        againu 
pointment  of  a  provisional  assignee  under  the  5  Geo.  2« 
c.  SO.  would  be  defeated ;  for  by  $»  SO.  the  commission-, 
ers  are  authorised,    "  for  the  better  preserving  and 
seetmng  the  bankrupt's  estate,"  immediately  to  appoint 
a  provisional  assignee.      Such  appointment,  however, 
would  not  tend  to  the  better  securing  of  the  bankrupt's 
estate,    if  actions  commenced  by  such  assignee  were 
necessarily  to  be  defeated  by  the  appointment  of  the 
new  assignees.      An   action  commenced  for  the  very 
purpose  of  saving  the  statute  of  limitations  might  thus 
be  defeated.     The  debt  for  which  such  dction  might  be 
commenced  cannot  be  excepted  out  of  the    property 
assigned    to    the  new  assignees ;    for   the  provisional 
assignee  is  bound  by  the  words  of  the  statute  to  assign 
to  the  new  assignees  aU  the  estate  and  effects  of  the 
bankrupt    Hewit  v.  Mantell  (a),  and  Waugh  v.  Atisten  (A), 
are  anthorifies  to  shew  that  the  bankruptcy  of  the  plain- 
tifi^  after  the  commencement  of  the  action,  does  not 
abate  the  suit ;  yet,  in  that  caae,  the  property  is  wholly 
divested  out  of  the  bankrupt  from  the  time  of  the  act  of 
bankruptcy.    Admitting,  however,  that  this  would  be  an 
.  answer  tothe  action,  if  specially  pleaded,  it  is  clear  that 
the  defaidant  cannot  avail  bimseirof  it  upon  the  plea  of 
the  general  issue.     It  is  a  settled  rule  in  pleading,  that 
matter  of  defence  arising  after  action  brought  cannot 
be  pleaded  in  bar  of  the  action  generally,  Le  Brett  v: 
Papitton.  (c)      In  Morgan  v.  Painter  (rf),  the  plaintiff 

(a)  fi  WUi.  372.  (6)  3  T.R.  437. 

(c)  4  East,  507.  (^0  6  T.  /?.  265. 

B  b  2  took 
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1881.  .took  husbimd  aftrar  saing out Uye imtt  and  befifr?.  Ui# 
dBclaradon ;  and  it. was  be|d  that  the  d^ndant  could 
not  give  the  coverture  in  evidence  under  the  general 
issue,  but  must  ple$d  it  in  abatem^t  Uere^  the  pro- 
perty of  the  bankrupt  was  vested  in  tlie  plaintiff  at.  the 
time  of  suing  out  the  Ja^tat ;  and  Wood  v.  Newton  (a), 
Johnson  v.  Smith  (£),  Bridges  v.  Knapton  {c)f.  and 
Hardj/numnr*  Whitaker  {d)^  are  autliorities  tp  shew  that 
the  issuing  of  the  latitat  ma;  be.  considered  as  the  com* 
mencement  of.  the  suit* 

Marryat  and  F.  Pollock^  cpntra.  The  &ct  of  the 
bankrupt's  estate  having  passed  to  the  new  assignee* 
before  the  delivery  of  the  deebiration  would  undoubt- 
edly have  been  an  answer  to  this  action,  if  specially 
pleaded.  Kinnear  v.  Tarrant  {e)  is  an  authority  to  shew, 
that  in  scire  fiicias  against  bail  it  is  competent  tp  the 
defendant  to  plead  in  bar  against  the  issuing  of  execuc 
tion,  that  befcre  the  issuing  of  the  writ  of  alias  scire 
facias  the  plaintiff  became  bankrupt,  and  a  commission 
issued  against  him^  on  which  he  was  declared  a  bank- 
rupt before  the  return  of  the  writ,  and  his  ^flftscts,  debts, 
&C.  assigned  to  the  provisional  assignee  who,  before 
plea  pleaded,  assigned  to  the  assignee  under  the  com- 
mission, who  was  entitled  to  sue  the  defendants^  &c» 
The  grouDd  of  that  decision  was,  that  the  pljijntj}ff  liad 
no  property  in  tlie  sul^t  matter,  in  respect  of  which 
the  acftion  was  brought.  It  is  an  authority  tberefone 
expreariy  ip  point,  to  shew  that  this  action  could  not  be 

(a)  1  nrUs.  141.  (b)  2  Burr.  950. 

(c)  2  Burr.  9^5.  \d)  2  Bast,  574. 

(r)  15  Bast,  692* 

sup- 
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dsppoHed^  if  the  defiHidabt  hud- pleaded  specially  Uxat  1821. 
the  estate  of  the  banknipt  had  passed  out  of  the  plain- 
tiff beibi^  dedaratiM.  Secondly,  the  defisndont  may 
avid  himself  of  this  matter  -of  defence  opon  the  general 
issue ;  for  the  5  Oeo.  2,  c.  30.  s.  50.  enacts,  ^  That  all 
the  estate  and  effects  of  the  bankrupt,  -whidi  shall  be 
delivered  up  or  assigned  by  the  provisional  assigned, 
shidi  be^  to  all  intents  and  puiposes,  as  efieettiaHy  and 
legally  vested  in  die  new  assignees  as  if  the  first  assign- 
ment had*  been  made  to  them  by  the  commissioners/' 
Now,  -  if  the  assignment  had  been  made  in  the  first  in- 
stance to  the  new  assignees,  the  plaintiff  would^  not  have 
had-  dfiy  caiise  of  action.  This  is  distinguishable  from 
Morgan  v.  Painter {a)^  for  there  the  matter  insistled  on 
was  only  the  subject  of  a  plea  in  abatement,  where  the 
defendant  gives  the  plaintiff  a  belter  writ ;  but  the  matter  . 
of  defence  insisted  on  here  shews  that  the  plaintiff  had 
no  right  of  a^ion  at  all.  The  declaration,  too,  may  be 
considered  as  the  commencement  of  the  action ;  for  a 
plaintiff  may  indudein  his  declaration  any  debt  accruing 
^dter  the  suing  out  of  the  writ,  and  before  the  term  of 
^hidi  the  dedaraticm  is  entitled.  The  writ  is  only 
obniMered  as  process  to  bring  the  defendant  into  ctart.* 

ABBOtt  C.  J*  Tie  rule  is,  thftt  the  plainUff  shall 
recover  where  the  general  issue  is  only  ple^^  if  it 
appear  that  he  had  a  cause  of  aotion  at  the  time  of  the 
ftsiMng  of  Che  writ.  •  There  is  no  special  plea  upon  this 
Teebi4.  '  Unless,  therefore^  ^the  act  of  pariiament  wbidh 
has  been  referred  to,  makes  this  case  an  exception  to  the 
general  rule^  the  plaintiff  is  entitled  to  recover.    By  the 

(a)  eT.JU  265. 

B  b  3  5  Geo. 
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1821.  .5  Geo.  2.  c.30.  s.  3a,  <<  all  the  estate  and  efl^cto  of  tbp 
bankrupt,  which  shall  be  delivered  up  or  asfiig&edf  shall 
be,  to  all  intents  and  purposes,  as  effectually  and  legally 
vested  in  such  new  assignee  or  assignees,  as  if  the  first 
assignment  had'  been  made  to  him  or  them  by  the  oodh 
missioners."  It  has  been  argued,  that  this  clause  has 
the  efiiect  of  entirely  annihilating  the  interest  which  the 
provisional  assignee  had  at  the  time  of  issuing  his  writ* 
In  construing  this  clause^  we  ought,  however,  to  con^ 
sider  the  object  of  the  statute,  which  was  to  enable  the 
assignee  to  obtain  the  possession  of  all  the  bankrupt's 
property,  in  order  to  distribute  it  among  the  creditors. 
If  we  were  to  hold,  that  the  effect  of  the  assignment  to 
the  new  assignees  is  to  defeat  an  action  commenced 
by  the  provisional  assignee,  we  should  thereby  in  part 
defeat  the  object  of  the  legislature;  for  a  party  against 
whom  *an  action  is  so  commenced  might  thus  be  en- 
abled, before  the  appointment  of  the  new  assignees,  to 
remove  himself  out  of  the  reach  of  the  process  of  the 
Court.  It  is  unnecessary,  however,  to  say  vrbat  the 
effect  of  such  a  defence  would  be^.  if  specially  pleaded* 
It  is  sufficient  to  say,  that  under  this  plea  the  defendant 
cannot  avail  himself  of  this  defence. 

Batlet  J.  There  is  a  privity  between  the  provisional 
assignee  and  the  assignees  who  are  afterwards  appointed, 
jn  the  same  manner  as  there^is  a  privity  between  one 
assignee,  who  is  afterwards  removed,  and  the  person 
wbo  is  substituted  in  his  place,  (a)  In  this  case^  it  ia 
material  to  consider  the  situation  in  which  the  plaintiff 
stood  at  the  time  when  the  action  was  commepced.  Now  a 

(•}  X>e  Comn  ▼.  I^nuskan,  IQ  EcM,  61. 

plaintiff 
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phintiS  is  at  liberty  to  consider  the  suing  out  of  the  wiil       1 82 1  • 
as  the  commencement  of  the  action.     It  is  trae^  that  in        *i>][^ 
come  cases  he  is  entitled  so  to  consider  the  time  when  the       S^^ 
declaration  is  delivered ;  but  there  is  no  case  in  which 
he  is  compelled  to  consider  the  declaration  as  the  com- 
mencement of  the  action,  in  opposition  to  the  period  of 
time  when  the  writ  was  sued  out.     Here  then  the  plains 
tiff  had  a  cause  of  action  vested  in  him  as  assignee  of  the 
bankrupt,  at  the  time  when  the  action  was  commenced. 
A  circumstance  afterwards  occurs  between  the  issuing  of 
the  writ  and  the  declaration,  which  would  have  taken 
from  the  pliuntiff  the  right  of  suing  at  all,  if  it  had 
happened  at  an  antecedent  period.    It  seems  to  me, 
however,  that  that  having  taken  place  at  a  subsequent 
time  is  no  answer  to  this  action  upon  the  plea  of  the 
general  issue.    The  defendant  does  not,  indeed,  deny 
'that  the  assignee  of  the  particular  bankrupt  has  a  cause 
of  action ;  but  the  defence  is,  that  the  plaintiff  is  no 
longer  his  assignee ;  and,  therefore,  by  a  circumstance 
which  has  occurred  in  the  course  of  the  suit,  there  is  a 
disability  in  him  to  sue.     That  fact,  however,  as  it  ap- 
pears to  me^  ought  to  have  been  specially  pleaded,  and 
cannot  be  given  in  evidence  under  the  general  issue.     I 
cannot  distinguish  this  from  the  case  6f  a  plaintiff  who 
has  commenced  a  suit,  and  afterwards  becomes  bank- 
rupt: his  assignee  is  entitled  to  continue  the  suit,  in  the 
name  of  the  bankrupt;  yet,  in  that  case,  all  his  rights    •  ' 

are  vested  in  the  assignee  from  the  time  of  the  act  of 
t^ankmptcy.  Unless,  however,  those  facts  are  specially 
pleaded,  the  assignees  are  entitled,  to  continue  the  suit  in 
the  name  of  the  bankrupt.  It  seems  to  me,  therefore, 
upon  the  same  principle,  that  in  this  case  the  right  of  .  ^ 
action  having  been  once  vested  in  the  first  assignee,  tlie 
B  b  4  other 
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2 821 :       other-  sAigtiees  atte? at  liberty  to  go  on  wilki  tbe  mxki 
P^e,        unless  the  .defendant,  by  a  «pecial  {dea,  indsi  that  thO'^ 
IS^^      sait  shboild  be  earned  on  ili  the  name  of  iundtber.    I 
ihuik)  therefore^  that  this  nife  ^btald  be  diachafged. 

>  Best  J.  At  the  time  of  the  triali  I  was  niiieh  strode 
with  the  ineoilvenienoe 'that  would  freqoentljr  arisen  if  a 
pfoyiBioBar  assignee  mi^t  Hot  mldntain  and  -  continue 
anaclion.  ->  It  is  usefolto  appoint  a'profisionaJ  assignee^ 
ekher  to'priitect  the  property,  agamst  an  ei&tcQt^  or  to 
sue  a*  ddbtoc  idxDUt  to  rempve  hioueUoatrof  the  process 
of  the  Conrt;*  I  therefore  entarlain  gt;eat  doubt 
whether  the  iaet  of  the  property  of  the  banhri^t  having 
been  trttisferred'tp  other  assignees^  sabseqnent  to  tbe 
4H>inmen(}enielit  of  the  suit^  .wouUb  boa  mil^eet  toatter 
of  defence,  if  q>eGiaHy  pkaded.  I  am^quite  dear,  how* 
eyetf  Aat  upon  diiA  plea  6f  the  general  issue  it  is  no 
defence  i  and|  therefore,  I  thaik  that  this  rule  ought  to 
be  disdiaiged* 

Rule  disdiarged. 


'Webster  and  Another  against  SBKXA3iF  md 
Others. 

A  ihiivawiier      A  BSUMPSIT  by  plaintiffi,  brass-founders  at  Libgr- 

is  liable  forii».   -^-^  ,  ^^  ^t_  ^     ^  .»    -     *  .«  ^ 

cBmiyiepun  pooly  tOrecorer  the  amount  of  their  bill  for  cop^ 

^^JLtin'9  pering  a  ship,  of  whidi  the  d^ndants,  who  resided  at 
W"^^   JpswwrA,  were  owners.      In  Sepiember^  1819,  the  ressd 

saix**  means 

such  as  are  fit  and  proper  for  tlie  vessel  upon  her  voyi^,  and  such  as  a  prudent  ownor 

btniself/ifpreseat;woitM  order*  ... 

a  -  wis 
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y/nB  atJUiitffpoo^'boiindoD  a  voyage  U)  J^^  18^1. 


"Wi 


and  ^'Midiierraftean.  The  qaptain  of  the  ship  or* 
dered  th^  plaintiflb  to  copper* her;  and  it  wo^^prored  agahut 
that,  aUhoagh  it  was  extremely  uieful  to  com>er  vessels 
boand  to  the  Mediterranean,  it  was  not  absolately  ne- 
cessaryt  fiNr  xJkaay  vessels  went  to  the  Mediterranean 
without 'being*  oeppered*  At  the  trial,  before  Best  J., 
at^the  XoiMbfi  sittings  «brfore  Mkhadma$  term^  jt  was 
contended  that  die^owner  of-a  ship  was  liable  only  for 
contracts  made  bytbe  eaplain  in  req[>ect  of  stores  o^ 
repairs  that  were  a^$oiiMy  necessary;  and,  therefore^  * 
diat)  the.deiiBndantB  in  this  case>were  not  liaUe.  Hfe 
learned  Judge  left  it  to  the  jury  to  say  whether  the 
coiq>ering  was  useful  laid  proper  for  a  vessel  about  to 
proceed  on  a  vqyage  toN^fi^ifimndlartd  and  the  Mediter^ 
raaedn,  and  whether  it  were  such 'as  a  prudtat- owner 
faimsd^  if.  presient,  .would  have  ordered.  The  jury 
found  that  it  was»  and  the  plaintiff  obtained  a  verdict. 
A  rule  nisi  for  a  new  trial,  hflving  been  obtained,  in 
Michaelmas  term,  .         .        - 

.  Qutnof  and  Litiledale  now  shewed  cause.  The 
owners  are  liable  for  any  necessary  supplies  furnished, 
or  repairs  done  by  the  master^s  order,  (a)  The  term 
neeessartf.  means  what  is  .reasonably  fit  and  proper  for 
the  occasion.  So,  also,  an  in&nt  is  liable  for  neoes^ 
sanes^  which  means  sudi  things  as  are  suitable  to  his 
dsfpee,  estate,  and.  condition;  for  that  is  the  language 
oClhe  jrapUcadon  to  a  pl^aoC  infancy. 

Princep,  contr^    The  question  left  to  the  jury  was, 
whether  the  supplies  furnished  were  such  as  a  prudent 

(a)  Jb^i  Oft  Skippmgi  4lh  edit.  p.  127. 

owner. 
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1821.       owner^  if  present,  would  have  ordered.    The  true  que9^f 
"  tion,  however,  was,  wheth^  they  were  absdlutely  ne*. 

against       cessarv ;  and  Care^  v.  White  (a)  is  an  authority  to  shew: 
that  the  liability  of  the  owner  depends  upon  that  &ct, 

AnnoTT  C.  J.  The  general  rule  is,  that  the  mastev 
may  bind  his  owners,  for  necessary  repiuirs  done,  or  sup- 
plies provided  for  the  ship.  It  was  contended  at  the 
trial  tliat  this  liability  of  the  owners  was  confined  to 
what  was  absolutely  necessary,  I  think  that  rule  too 
narrow,  for  it  would  be  extremely  difficult  to  decide^ 
and  often  iqspossible,  io  many  cases,  what  is  o&so- 
bdeltf  necessary.  If,  however,  the  jury  are  to  enquire 
only  what  is  necessary,  there  is  no  better  rule  to  ascer- 
tain that,  than  by  considering  what  a  prudent  man,  if 
'present^  would  do  under  circumstances  in  which  the 
agent,  in  his  absence,  is  called  upon  to  act  |  am  of 
opinion,  that  whatever  is  fit  and  proper  for  the  service 
on  which  a.  vessel  is  engaged^  whatever  the  owner  of 
that  vessel,  as  a  prudent  man,  would  have  ordered,  if 
present  at  the  time^  comes  within  the  meaning  of  the 
term  *\  necessary,"  as  aj^lied  to  those  repairs  done  or 
things  provided  for  the  ship  by  ord^  of  the  master,  for 
which  the  owners  are  liable.  I  think,  therefore,  that 
the  question  in  this  case  was  properly  left  to  the  juryt 
and  that  this  rule  ought  to  be  discharged. 

,  Bayley  J.    The  captain  of  a  ship,  as  agent  for  the 

owners,  has  a  general  authority  to  act  for  them.  They 
ought  not  to  appoint  a  man  upon  whose  compliance 
with  their  orders,  and  on  whose  prudence  and  dis- 

(«)  S  Brown  %  Pari.  Ca,  525.     jlbboll  on  Shijfjfingt  4Ui  ediu  129. 

cretion 
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cretion  they  cannot  rely.    The  owners  are  responsible        1821. 
for  any  thing  ordered  by  him  for  the  ship  within  the      ^ 
scope  of  his  general  authority.     Now,  I  think,  it  is  •      agqmu  ^ 
within  the  scope  of  his  authority  to  order  such  repairs 
or  supplies  as  it  may  reasonably  be  supposed  that  the 
owners,  if  they  had  had  ah  c^portunity  of  deciding  for 
themselves,  would  have  ordered;  and  I,  therefore,  think 
that  this  rule  should  be  discharged,   x 

Best  J.  I  thought,  at  the  time  of  the  trial,  and  con- 
tinue to  think,  that  the  rule  then  contended  for  was 
much  too  narrow.  It  is  a  rule  which  can  never  be  en- 
forced, and  cannot,  therefore,  be  a  safe  rule  to  be  acted 
upoa  in  cases  of  this  sort.  No  man  can  say  what  is  abso- 
lutely necessary.  If  the  topmasts  were  lost,  a  vessel  might 
sail  without  them,  and  possibly  perform  her  voyage  with 
safety.  A  topmast  might,  therefore,  be  said  not  to  be 
ab^utely  necessary.  Yet  no  prudent  man  would  pro- 
ceed to  sea  without  iL  I^  therefore,  that  rule  is  not 
the  proper  on^  I  know  no  other  than  that  which  was  left 
to  the  jury  in  this  case,  viz.  what  repairs  were  proper  or 
necessary.  The  mode  of  ascertaining  that  is  to  ask  what 
a  prudent  owner  himself  would  do  if  present.  The  case 
of  Carey  v.  White  is  very  distinguishable  from  the  pre- 
sent; for  there,  money  was  supplied  to  the  captain,  and 
he  had  the  opportunity  of  applying  it  to  any  purpose 
which  he  thought  proper,  which  is  a  very  different 
case  from  that  of  necessary  repairs  done  to  a  ship. 
I  am,  therefore,  of  opinion  that  this  rule  ought  to  be 
discharged. 

Rule  discharged* 
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Davie  against  Mitfo&d  and  Others. 

Abanknipcon  ACTION  for  fidse  Jmprisoniiient*  Pies,  not  goiltji:. 
pointed  for  his  The  plaintiff  was  duly  declared  a  bankrupt  under 

luioabeforothe  a  oommtssion  issued  against  him  in  Sq>iembei\  1818. 
^raDiMs toprol  The  defendantB  were  commissioners  of  bankrnpt  The 
d^i^^iffurthw  question  was,  whether  thqr  were  justified  in  eommittmg 
Smna  £-^  the.  defendant  to  prison  under  the  drcumstanoes  of  the 
jounnieDtotake  cnge.    The  cause  was  tried  heSofte  Bindey  i^  utibteLtn^ 

place,  during  a  ^   ^     ^ 

period  of  ten     dou  sittinin  after  TVmiVv  torm,  1820.    It  appeigred  in 

months,  at 

which  adjourn,  evidence  that  on  the  i4th  November^  1818^  whidi  was 
Mo^a&acoount  the  day  ^pointed  for  tho  last  examination  of  the  bank* 
*^        j^^     ropt,   questions  were  put  by  the  commissioners^  and 


S!?%seo^^^  answers  given,  as  follows :  Q^  Where  is  your  balance 
22^1^^  sheet?  A.  I  have  none  prepared.  Q.  Where  is  the 
^^^^s/B^^  statement  of  your  prc^rty  ?  A.  I  have  none  prepared, 
time  to  time  to  Q^  As  this  is  the  day  appointed  for  your  last  examin* 
laaoe  sheet.      atioOy  why  are  you  not  prepared  ^tfa  a  sta^ment  of 

That  not  beinff 

prodttoed  at  the  youF  accouttt  ?    A.  Having  committed  no  act  of  bimk^ 
nt/imdno     ^'^Vtcy,  I  considered  that  it  would  not  be  required,  as  I 


J  bad  hoped  for  an  adjournment.  Q^  Do  you  wiA  this 
^^^^.^^  mefting  to  be  adjourned  for  a  fortnight,  thset  you  may 
^**^^;^  prepareaatatement  of  your  accounts?    ^Ibegksva 


to  repeat  my  protest  i^nst  the  validity  of  this  cook^ 

lostifled  in 

eommittuig       mission.    I  cannot  be  prepared  within  the  dme  men* 

semhu.  That  tioned ;  but  if  the  examination  is  adjourned  for  asti& 

^MTt-iTtbe   ficiient  period,  I  am  ready  ta  furnish  the  assignees  with 

booDd  to  m-   ^^1  information  in  my  power  respecting  the  estate  and 

dertotfaecom- 

inisMmeni  if  requisite^  an  aooouot  in  writfaig  of  his  estate  and  effects. 

effects. 


MiTroft»« 
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^ffectsi  without  prgudice;  and  Iivill  prepare  my  ac-        ]821« 

counts.  In  consequence  of  this  there  was  an  adjournment  " 

of  his  last  examination  to  the  5th  day  of  Deceniber^  1818,      jyB°^^ 

when  he  f^in  prayed  fiirther  time,  an^  stated  that  he 

would  apply  himself  constantly  to  the  making  up  and 

balancing'of  his  accounts^ .  On  the nei^i and  threefol- 

lowing  «j|^animeiilB  he  did'not  attend,  on  the  alleged 

ground . of  yimess.   On  the  2^th  of  iUby,  .1019,  the  ques^ 

tionas  to  the  faalaace-«heet  bei^g  repeat^  he  stmbed  ihat 

^e  was  not  Ada  ready,  hot  again  promised  to  prepare 

himself  with  it ;  and  added,  that  he  was  not  tbeo  pre** 

pared  to  maker  any  further  disclosure  of  bh  estate,  and 

effects^  but  was  ready  to  answer  any  questions.    On  the  . 

7th  Jimtf  he  rtdted  that  he  wanted  more  time  to  pre* 

pare  ^  his  balance-sheet;   and   being  asked  what   was 

the  amount  of  the  debts  due  to  him  ?  he  answered,  **  My 

acoouBts  not  being  made  up,  I  cannot  aay ;  I  think  they 

amonnt'  to  1 0,000/.    I  cannot  say  whether  they  amount 

to  ISiOm. ;  but  I  think  npt  so  much  as  20,0002."    The 

meeting  was  then  acyouraed  to  the  6th  M^f  oti  his 

promiung  to  furnish  a  full  statement  of  hi^  acoouil^ 

and  a  proper  balaace-isheet,  .to  his  assignees,  by  the 

S5th  Jifiie..   On  the  6th  Ju^  he  said  his  balatioe-shcet 

was  not  finished,  but  was  .in  progress ;  and  the  meeting 

was  further  adjourned  to  the  10th  ctAuguii^  on  Juspro^ 

miring  to  liirnish  the  balanoe^heet  to  his  assj^nees  by 

the  30tk  of  Jb^.  .  On  the  lOdi  ofAugi^i^  he  said  his 

bahmce-sheet  was  not  yet  prepared,  and. then  the  fol* 

lowing*  question  was  put :  Have  you^  since  the  SOth  of 

Jufy^  when* you  failed  Co  fulfil  your  promise. of  fur- 

luflhing  the  balaace-«heet  to  your  assigneesy  made  any 

communication  to  them^on  the  subject  of  that  balance^ 

^heet?    A.  <*  I  have  not  failed  in  my  promise,  nor  have 

I  made 


Davu 

agahut 
Iferoao. 
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1821.  I  ifiade  any  communication  to  any  one; -my  balance-' 
sheet  not  being  yet  finished,  I  havQ  not  seen  it  neces- 
sary/' Q.  Is  that  the  only  answer  you  mean  to  give 
to  that  question?  A.  ^<  I  have  given,  and  will  still 
give  every  diligence  to  make  up  my  balance-sheet  as 
soon  as  possible,  the  accounts  bein^  very  voluminous, 
and  therefore  I  could  not  do  it  before."  Upon  this  the 
defendant  was  committed  for  not  giving  satisfactory 
answers.  The  learned  Judge  was  of  opinion,  at  the 
trial,  that  the  defendants  were  not  justified  in  commit- 
ting the  bankrupt ;  he^  however,  reserved  the  question 
tbr  the  opinion  of  the  Court,  whether,  under  the  cir- 
cumstances, the  commitment  was  lawful.  The  jury 
found  a  verdict  for  the  plaintiff;  damages,  200/.  A  rule 
nisi  for  entering  a  nonsuit  having  been  obtained  in  last 
Michaelmas  term, 

Adolphus  and  F.  Pollock  now  shewed  cause.  The  de- 
fendants were  not  justified  in  committing  the  plaintiff  to 
prison  under  the  circumstances  of  this  case.  By  the 
5  Geo.  2.  c.  30.  s.  16.  the  commissioners  of  bankrupt  are 
authorised  to  commit  the  bankrupt  to  prison  in  three 
cases  only,  viz.  where  he  refuses  to  answer,  or  does  not 
answer  to  the  satisfaction  of  the  commissioners,  or  re- 
fuses to  sign  his  eicamination.  Here  the  ground  of 
commitment  was,  that  the  bankrupt  refused  to  produce 
a  balance-sheet  That  is  not  a  case,  therefore^  within 
the  statute;  and  the  defendants  were  not  justified  in 
their  commitment.  It  is  true  that,  by  s.  4.,  the  bank- 
rupt is  bound  to  assist  the  assignees  in  making  up  Yivs 
accounts ;  but  ff  he  refuses  so  to  do,  the  commissioners 
have  no  power  to  commit  him.  The  circumstance  of 
the  bankrupt,^  in  this  case,  having  promised,  from  time 
4  to 
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to  time,  to  prepare  a  balance-sheet,  oannot  give  to  the        1&2T. 
commissioners  a  power  of  commitment,  which  they  did        '^    ^ 
not  otherwise  possess ;  besides,  the  proposition  df  a  ba-       against 
lance-sheet  never  proceeded  from  him,   but  from  the 
commissioners. 

Maityat^  Gaselee,  Montagu^  and  Wilder  contra.  The 
bankrnpt  was  in  fact  committed  in  this  case  for  refusing 
to  answer  questions  lawfully  piit  to  him,  in  order  to 
obtain  a  full  and  true  disclosure  of  his  estate  and  effects, 
within  tlie  meaning  of  5  Geo.  2.  c.  30.  By  s.  1.  he 
is  bound  to  make  such  full  and  true  disclosure  of  his 
estate  and  effects,  even  without  any  questions  being  put  to 
him  by  the  commissioners  for  that  purpose.  It  is  clear, 
however,  that  the  commissioners  may  lawfully  put  such 
questions  to  him,  and  if  he  does  not  give  satisfactory 
answers,  that  they  may  commit  If,  therefore,  in  this 
case  the  commissioners  had  asked  him,  upcm  interro* 
gatorjcs,  of  what  his  est/ite  and  effects  consisted,  what 
debts  were  due  to  and  from  him,  what  his  capital  ori* 
ginally  was,  and  what  his  expenditure  had  been,  he 
would  have  been  bound  to  give  satisfactory  answers  to 
such  questions.  A  balance-sheet,  in  fact,  contains  a 
statement  in  writing  which  would  form  answers  to  such 
questions.  The  bankrupt  here,  in  his  examination,  re- 
presented an  account  in  writing  to  be  absolutely  neces- 
saiy,  in  order  to  enable  him  to  give  a  full  disclosure  of 
his  estate,  and  he  pron^ised,  from  time  to  time,  to  proi 
duce  a  balance-sheet  The  reasons  given  by  him,  from 
time  to  time,  for  not  producing  it,  are  unsatisfactoiy. 
Stanley  Goddard*s  (a)  cas6  is  an  authority  to  shew,  that 
the  bankrupt,  having  consented  to  give  a  balance^heet, 

(a)  This  cmt  came  on  before  the  Lord  Chaneellor,  in  Ukhadmta 
t«rni,  1820. 

is 


.JM^fKOEQ. 
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IB2U       isboundto  prodooe  it.    Thd  bankrupt,  therefen^  in 
^^^       this  caJiQ^  not  having,  given,  ssti^factiNy.  antwen  to  th^ 
question  put  to  him  by  the  cofninissioner%  relative  to 
his  pro^ucipg  a  baUnp^faeet,  in  etkdf  has  declined 
to  answer  questions  lawfully  put  to  hiqi  by  theni^  re^ 
lative  to  the  disclosure  of  his  estate  and  effects.     They 
were^  .therefore,  justified  in    committing  him.     The 
statute  itself  clearly  contemplated  that  the  discovery 
pf  the  estate,  aii4  effects  to  be  given  by  the  bankrupt 
should  be  in  wriling :    for  the  filth  section   enables 
him.  to  inspect  his  bpdks,.  and  to  take  with  him  two 
persQUs  to  make  extracts,  from  thence^  the  b^er  to 
enaUe  him  to  make  a  full  and  true  disclosure  and 
discoyery  of  his  estate  and  effects;  and  the  sixth  section, 
which  provides  for  the  qise  of  the  bankmpt^s  bdng 
in  prison,  direpts  that  the  <a$sign[ees^  shall  i^point  one 
or  aifiire  p^rsops  to  attend  hin^   from  time  to  time^ 
and  produce,  tp  htm  his  books,  papers,  and  writings, 
in  ord^  to  prepare  hb  last  discovery  and  esaroinadon, 
according  to  the  directions  before  mentioned,  a  copy 
whe|Deo(^  vjz.  (of  his  last  discovery  and  .elimination,) 
the  assign^c^  shall  apply  for,  and  thq  bankrupt  shall 
deUver  to  them,  ten  days  at  least  befpre  his  last  examin** 
ation*    It  is  dear,  therefore,  that  in  thjs  case  of  the 
bankrupt  being  in  priso^,  he  is  bound  to  fumi^  to  the 
assignees  an  account  in  writing  of  his  estate  ^nd  effiscts; 
lind  that  aflfords  a  very  strong  argument  that  d|e  dia- 
covery  required  to  be  made  by  the  first  section  shonkl 
be  in.  writing.    Wber^  indeed,  a  bankrupt  has  been 
poooemed  in  extensive  commercial  dealings,   he  can 
hardly  make  a  fiill  and  true, disclosure  of  h^  estate  and 
efl&cts,  without  reducing  it  into  the  form  of  a  written 
Statement,  or,  in  other  words,  without  producing.a  ha*^ 

Innce- 
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lance-sheet ;  and  if  the  production  of  a  balance-sheet  be        1821. 
absolutely  nece^sary»  in  order  to  enable  him  to  make       .    •  • 
the  disfclosi^re  of  his  estate  required  by  the  first  sectipi]^        agauut 
he  is  bo^nd  to  produce  it.     It  has  been  the. invariable 
practice,  for  a  series  of  years^  to  require  an  account  in 
writing  from  the  bankrupt,  as  appears  by  the  appendix 
to  Mr.  GreerC%  Treatise  on  the  Bankrupt  Laws,  pub- 
lished in  1780,  p,  4S2. 

Abbott  C.J.  I  am  of  opinion  that  the  rule  for 
entering  a  nonsuit  must  be  made  absolute.  The  question 
is  not  whether  a  bankrupt  is  bound  generally  to  deliver 
to  the  commissioners  an  account  in  writing  of  his  estate 
and  effects,  but  whether,  under  the  circumstances  of  this 
case,  it  appears,  on  the  whole  matter  before  us,  that 
the  bankrupt  has  declined  or  refused  to  give  answers 
to  lawful  questions  propounded  to  him  by  the  com- 
missioners, with  a  view  to  the  discovery  and  disclosure 
of  his  estate  and  effects.  Upon  the  whole,  I  am  of  opi- 
nion, that  he  has  declined  tagive  satisfactory  answers  to 
such  questions.  Ijt  appears  to  me,  from  a  careful  review 
of  all  the  provisions  of  the  statute  of  the  5  Gto.  2.  c.  50., 
tha^t  the  l^islature  contemplated  that  the  bankrupt 
should  deliver  to  the  commissioners  an  -  account  in 
writing  of  his  estate  and  effects.  The  statutes  before 
the  timp  .of  James  the.  First  arc  silent  as-  to  finy  ex** 
^ination  of  the  bankrupt;  but  by  the  ISth  of  Eliz* 
c.  7.  5.  2.,  the  persons  acting  under  the  Lord  ChanceU 
tor's  commission  had  an  absolute  power  over  the  body 
a^  well  as  the  estate  of  the  bankrupt,  and  t^ey  could 
the:|^fpre  e^roise  that  power,  to  compel  him  ;to  do  all 
that  they  should  fbink  necessary  to  obtain  knowledge  of 

Vou  IV.  C  c  his 
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18S1.  bj0^  estate.  By  the  statute  of  1  James^  c.  15.  5.  7.»  ii  i» 
made  lawful  for  .the  commissioners  to  examine  the  of- 
fender (as  he  is  called)  upon  interrogatories  touching 
his  lands,  tenements,  goods,  chattels,  debts,  &c.,  as  may 
tend  to  disclose  his  estate,  secret  grants,  conveyances, 
&C.;  and  by  the  next  section,  they  (if  he  reiuses  to 
answer)  have  authority  to  commit  him,  until  he  shall 
better  conform  himself.  Now  if  the  matter  had  rested 
on  that  statute  alone,  it  would  be  difficult  to  say  that  he 
was  bound  to  give  in  a  written  account,  for  it  imports 
only  that  he  is  to  answer  interrogatories.  By  the 
5  Geo.  2.  C.SO.  5. J.,  which  was  tnade  for  the  further 
prevention  of  frauds  committed  by  bankrupts,  he  is  re- 
quired to  surrender  himself,  and  submit  to  be  examined, 
and  on  such  his  examination,  fully  and  truly  to  disclose 
and  discover  all  his  effects  and  estate,  real  and  personal, 
and  how  and  in  what  manner,  and  to  whom  and  upon 
what  consideration,  and  at  what  time  or  times  he  has 
disposed  o(^  assigned,  or  transferred  any  of  his  good^ 
wares,  merchandizes,  monies,  or  other  estate  and  effects 
(and  all  books,  papers,  and  writings  relating  thereunto,) 
of  wliich  he  was  possessed,  or  in  or  to  which  he  was 
any  ways  interested  or  entitled,  or  which  any  person 
had  in  trust  for  him,  or  for  his  use,  at  any  time  before 
or  after  the  issuing  of  the  said  commission,  or  whereby 
such  person  or  his  family  or  fiimilies  hath  or  have^  or 
may  have  or  expect  any  profit,  benefit,  or  advantage 
whatsoever.  If  he  makes  a  wilful  concealment,  to  the 
amount  of  20/.,'  then  he  is  guilty  of  a  capital  offence. 
Now  the  words  ^<  disclose  and  discover"  import  a  com- 
roufiication  relative  to  his  estate  and  effects  to  be  made 
by  him,  without  any  particular  enquiry  on  the  part  of 
those  to  whom  he  makes  the  disclosure ;  and  in  order 
7  that 
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tliat  the  assignees  may  know  that  he  does  make  a  full        l^^l* 
and  true  disclosure,  they  are  authorised,  by  the  fourth 
section,  to  require  him  to  attend  them,  to  assist  them  in 
making  out  the  accounts  of  his  estate  and  effects.    The 
object  is,  that  the  assignees  may  not  be  compelled  to 
take  blindly  such  account  as  he  thinks  fit  to  give  them, 
but  that  he  shall,  come  to  them  to  make  it  out  in  their 
presence,  which  may  be  a  check  on  him.     The  fifth 
section  is  compulsory  on  the  assignees,  and  in  fiivour  of 
the. bankrupt.      For  by  that  it  is  enacted,  that  the 
bankrupt  shall  be  at  liberty  to  inspect  his  books,  papers, 
and  writings,  and  to  bring  with  him  two  persons,  at  any 
one  time,  to  make  such  extracts  and  copies  fix>m  thence 
as  be  thinks  fit ;  and  this  is  to  be  done,  die  better  to 
enable  him  to  make  a  full  and  true  discovery  and  dis- 
closure of  his  estate  and  effects.    He  has  therefore  given 
to  him  the  power  of  examining  his  own  books,  in  order 
that  he  may  be  enabled  to  make  out  his  accounts,  so  as 
to  make  a  full  and  true  discovery  and  disclosure  of  his 
estate  and  effects ;  ^d  this  rather  imports  that  this  dis- 
.  closure  should  be  in  writing.    The  sixth  secdon  is  more 
explicit   on  this  subject,  and   provides,    that  in  case 
the  bankrupt  is  in  execution,  or  cannot  be  brought  be-  . 
ibre  the  commissioners,  the  commissioners  shall  from 
time   to  time  attend  the  bankrupt  and  take  his  dis- 
covery; and  the  assignees  shall  have  power  and  are 
required  to  appoint  one  oic  more  persons  to  attend  him 
in  prison  firom  time  to  time^  and  to  produce  to  him  his 
books,  papers,  and  writings,  in  order  to  prepare   his 
last  discovery  and  examination,  (which  words,  it  is  to 
Jbe  observed,  are  thus  classed  together,)   **  according  to 
the  directions  before  mentioned ;  a  copy  whereof  (tiiat 
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182].  ih  of  his  last  discovery  and  examination,)  the  assignees 
of  the  estate  shall  apply  for ;  and  the  bankrupt  shall 
deliver  the  same  to  them  or  to  their  order,  ten  days  at 
least  before  such  last  examination.  Now  it  is  impos- 
sible to  understand  this  section  in  any  other  way  than 
as  saying,  that  the  discoveiy  of  the  bankrupt's  estate 
should  be  in  writmg;  for  the  bankrupt,  if  in  prison,  is 
entitled  to  be  attended  by  one  or  more  persons,  who 
are  to  produce  to  him  his  books,  in  order  that  he 
may  prepare  his  last  discovery,  viz,  the  discovery  of 
his  estate,  which  must  be 'in  writing  (because  the 
assignees  are  entitled  to  have  a  copy  of  it),  and  ready 
ten  days  before  he  comes  up  for  his  last  examination, 
in  order  to  give  them  an  opportunity  of  considering 
it^  and  putting  such  questions  as  may  be  thought 
necessary,  respecting  those  items  which  he  may  think  fit 
to  put  in  that  account.  The  sixteenth  section  authorises 
the  commissioners  to-  examine  the  bankrupt,  as  well  by 
word  of  mouth  as  on  interrogatories  in  writings  touch- 
ing all  matters  relating  to  his  trade,  dealings,  esUOe^  and 
fffectSf  and  to  take  down,  or  reduce  into  writing  the 
answers  of  verbal  examinations  of  every  such  bankrupt 
had  or  taken  before  them  as  aforesaid;  which  examin* 
ation,  so  taken  down,  or  reduced  into  writing,  the  party 
examined  shall  sign  and  subscribe.  And  in  case  any 
such  bankrupt  shall  refuse  to  answer,  or  shall  not  fully 
answer,  to  the  satbfaction  of  the  commissioners,  all 
lawful  questions  put  to  him  by  the  said  commissioners,  as 
well  by  word  of  mouth  as  by  interrogatories  in  writings 
or  shall  refuse  to  sign  and  subscribe  his  examination^ 
so  taken  or  reduced  into  writing  as  aforefsaid,  (not  having 
a  reasonable  objection  either  to  the  wording  thereof 

or 
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or  otherwise  to  be  aUowed  by  the  commissionen;,)  thej       18S1. 
may  commit  him.  That  section  contains  thespecific  power 
of  examination,  together  wit^  the  authority  to  com- 
mit, if  satisfactory  an8wei*s  are  not  made  to  siich  lawjful 
qoesdoDs  as  may  be  propounded  to  him.    This  I  think  ' 
is  a  summary  view  of  all  those  provisions  of  the  statute 
that  relate  to  the  subject  now  before  the  court     Taking 
the  whole  together,  it  seems  to  me  clear  that  the  legisla* 
ture  does  contemplate  that  the  bankrupt  shall  furnish  to 
the  commissioners  some  written  disclosure  or  discovery 
of  his  estate  and  effects ;  and  the  uniform  practice  has 
been  conformable  to  this  construction  of  the  statute. 
For  it  appears  by  Mr.  Greenes  treatise  on  the  Bankrupt 
Laws,  that  it  has  been  usual  for  the  bankrupt  to  give  in, 
at  his  last  examination,  some  written  account  of  bis 
estate  and  effects.     That  which  is  called  the  balance- 
sheet   contains  only  the  summary  of  his  estate  and 
effects,  specifying  what  debts  are  due  from  him,  what 
effects  he  then  possesses,  in  addition  to  debts  which  are 
due  to  him,  what  he  has  expended,  what  his  capital  was, 
how  that  has  been  laid  out  so  as  to  account  for  the 
reason  of  his  becoming  a  bankrupt.     All  these  matters 
are  exceedingly  important,  with  the  view  to  the  certi- 
ficate which  is  afterwards  to  be  granted  to  him.     The 
question  then  is,  whether  this  bankrupt  has  not  declined 
to  answer  questions  lawfully  put  to  him  respecting  the 
account  in  writing,  which  he  was  bound  to  deliver.     It 
appears  in  this  case,  that  on  the  examination  of  the 
14th  November^  the  bankrupt  was  asked  by  the  com- 
missioners, *<  Where  is  your  balance-sheet?'  in  other 
words :  You  have  come  to  pass  your  last  examination, 
are  you  prepared  witli  an  account  in  writing  of  your 
estate  and  effects  ?  The  answer  is,  ^*  I  have  none  pre- 
C  c  3  pared." 
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1821.        pared." —  "  Where  is  the  statement  of  ybur  property  ?** 
(which  is  the  same  thing  as  the  balance-sheet) —  "  Have 

i«Si       you  not  got  it  r  —  «  No/'— "Why  not  ?'—A. "  Having 
committed  no  act  of  bankruptcy,  I  think  I  am  not  bound 
to  prepare  it."  —  Q.  "  Do  you  wish  this  meeting  to  be 
adjourned  for  a  fortnight,  that  you  may  prepare  a  state- 
ment bf  your  accounts  ?"  —  A»  **  I  beg  leave  ta  repeat 
my  protest  against  the  validity  of  this  commissions  I 
cannot  be  prepared  within  the  term  mentioned ;  but  if 
the  examination  is  adjourned  for  a  sufficient  period,  I 
am  ready  to  furnish  the  assignees  with  any  information 
in  my  power  respecting  the  estate  and  effects  without 
.    prejudice^  and  will  prepare  my  account."    Now  the 
allegation  that  he  was  not  prepared,  because  he  intended 
to  .dispute  the  commission,  is  no  reason  for  not  making 
adisclosure  of  his  estate  and  effects.     If  there  be  good 
rsason  for  disputing  a  commission,  or  for  suspending  a 
disclosure  and  discovery,  until  the  validity  of  the  com- 
mission shall  have  been  tried>  the  authority  of  the  great 
seal  would,  on  proper  application,  be  exercised  for  that 
purpose.     The  bankrupt,  however,  adopts  the  balance- 
sheet,  as  the  best  mode  of  giving  the  account  required 
of  his  estate  and  effects ;  for  he  promises  to  prepare  it,  if 
time  be  given.     Then  time  is  given  to  him.    On  the 
5tli  Decemb&j  a  second  examination  takes  place ;  and  he 
is  asked  if  he  has  got  a  statement  in  writing ;  but  he  says^ 
he  is  not  prepared  to  make  a  full  disclosure,  and  prays 
time  till  the  5th  of  January  next,  within  which  time  he 
binds  himself  to  make  up  the  accounts.    Time  is  given 
till  the  10th  oi  August.     At  each  meeting  the  enquiry  is 
made,  "  Are  you   ready  with  that  account  in  writing 
which  you  have  originally  said  you  would  give  us,  and 
which  by  law  you  certainly  ought  to  give  us,  unless  you 

liave 
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huve  reasonable  excuse?'  •  He  is  not  ready.  Some  182I, 
qaestions  are  put  to  bim  as  to  his  estate.  He  is  asked, 
*•  Do  you  know  whetber  jour  debts  or  your  credits  are 
10,0002.  or  1 5,000/.?'— «<  I  really  cannot  tell,  without  the 
account  in  writing.''  When  questions  are  put  to  draw 
from  bim  answers  as  to  his  estate  and  eflects,  he  answers, 
he  cannot  tell  without  the  account  in  writing,  which  he 
had  before  promised  to  make  out  as  the  most  convenient 
manner  of  making  that  disclo&ure  which  the  law  re* 
quires.  From  time  to  time,  frivolous  excuses  are  made ; 
and  in  the  whole  interval  not  one  single  step  is  taken 
by  the  bankrupt  towards  the  accomplishment  of  that 
object,  which  he  had  originally  said  he  would  accom- 
plish, which  the  legislature  manifestly  intended  should  be 
obtained  from  a  bankrupt,  and  which  the  ordinary  prac<- 
tice  required.  I  view  the  whole,  considering  it  only  as 
one  examination.  I  am  clearly  of  opinion,  that  the 
bankrupt  has  refused  and  declined  to  give  answers  to 
those  lawful  questions  that  were  propounded  to  him  by 
the  commissioners,  in  order  to  obtain  a  disclosure  and 
discovery  of  his  estate  and  effects.  I  think,  therefore, 
that  the  defendants  were  justified  in  committing  him, 
and  that  the.  rule  for  a  nonsuit  should  be  made  absolute. 

Bayley  J.  The  original  impression  on  my  mind  in 
this  case  was,  that  the  commissioners  had  exceeded 
their  authority,  in  requiring  a  balance-sheet  from  the 
bankrupt,  and  that  continued  to  be  my  opinion,  until 
a  very  late  period  of  the  argument.  But  now  that  my 
attention  has  been  fully  called  to  the  different  clauses  of 
Ac  5th  Geo.  2.  c.  30.,  I  am  satisfied  that  the  commis- 
sioners, in  this  case,  have  required  no  more  from  the 
bankrupt  than  they  were  warranted  in  domgi  and  that 
C  c  4  the 
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1821.  the  bankrupt  has  declined  to  answer  questions  law^ 
fully  put  to  hioi.  The  first  clause  of  the  5tb  Geo.  2. 
directs,  *<  that  the  bankrupt  shall  fully  and  truly  dis- 
close and  discover  all  his  estate  and  effects,  real  and 
personal;'^  and  on  his  examination,  he  is  to  deliver 
up  his  books  and  writings.  That  clause  is,  however, 
perfectly  silent  as  to  the  question  whether  there  is  to  be 
a  discovery  or  disclosure  in  writing  made  by  the  bank- 
rupt The  sixth  section  provides  for  the  case  where 
the  bankrupt  has  not  access  to  his  own  books,  and  di- 
rects that  those  books  shall  be  carried  to  him ;  and  that 
<<  in  that  case  he  shall  prepare  his  last  discovei'y  and 
examination,  according  to  the  directions  before  men- 
tioned." Now  there  are  no  directions  before  men- 
tioned, except  as  to  the  discovery  and  disclosure  ex- 
pressly pointed  out  and  provided  fpr  by  the  first  section. 
The  sixth  section  then  proceeds,  "  a  copy  whereof'' 
(that  is,  of  that  last  discovery  and  examination,  acconl- 
ing  to  the  direction  before  mentioned,)  **  the  assignees  of 
the  estate  shall  apply  for,  and  the  bankrupt  shall  de- 
liver to  them,  or  their  order,  ten  days  at  least  before  his 
last  examination/'  If  the  bankrupt  is  therefore  in  cus- 
tody, and  if  the  books  are  carried  to  him,  under  the 
provisions  of  the  sixth  section,  he  is  bound  to  make  » 
discovery  and  disclosure  of  his  estate,  in  order  that  he 
may  be  able  to  furnish  a  copy  of  that  discovery,  for  his 
examination ;  and  for  that  purpose,  it  is  quite  clear  that 
it  must  be  in  writiug ;  and  that  raises  a  very  strong  aigu- 
ment,  that,  under  the  first  section,  the  disclosure  and 
dbcovery  which  he  is  to  supply  to  the  commissioners  is 
also  to  be  in  writing.  For  the  purposes  of  this  case,  it 
is  not  necessary  to  lay  down,  as  a  general  rule^  that  the 
bankrupt  shall  in  all  cases  be  compelled  to  make  such 

dis- 
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dtflclosu're  and  discovery  in  writing,  because  here  the         1821. 
bankrupt  himself,  from   time  to   time,  describes  that        — — 

Datik 

iDode  of  proceeding  as,  necessary,  for  the  purpose  of       agmnu 
making  liis  disclosure  and  ^scovery.     He  therefore  ac- 
cedes to  the  application  for  a  disclosure  and  discovery 
in  that  way,  as  being  the  mo^e  best  adapted  to  the  pur- 
pose. Supposing,  however,  that  the  commissioners  have 
not  strictly  a  right  to  insist  upon  a  discoveiy  in  writing, 
and  that  the  bankrupt  might  refuse  to  furnish  it ;  then 
he  must  give  such  a  disclosure  and  discovery  as,  under 
-ail  the  circumstances,  he  may  be  capable  of  giving;  and 
if  he  gives  it  by  word  of  mouth,  it  roust,  at  all  events, 
be  as  complete  and  full  a  disclosure  as  if  it  had  been  in 
writing.     He  is  bound,  under  the  first  secdon,  to  pre- 
pare himself,  at  the  time  when  the  commissioners  are  * 
to  m€)et,'to  make  a  full  disclosure;  and  if  he  cannot 
do  that  without  writing,  then  it  must  be  done  in  writing. 
It  occurred  to  me  at  one  period,  that  it  might  be  a 
hardship  on  a  bankrupt  to  force  him  from  time  to 
time  to  be  going  through  a  very  long  and  laborious  in- 
vestigation, when  he  might  not  have  the  means  of  sup- 
porting himself  during  the  intermediate  period  of  time. 
And  if  an  extraordinary  case  of  that  description  were  to 
occur,  I  have  no  doubt  but  that  the  commissioners  (if 
the  assignees  refused  the  bankrupt  the  means  of  sub- 
sistence) would  think  that  a  reasonable  excuse  for  the 
disclosure  not  having  been  made  at  any  of  the  periods 
appointed  for  that  purpose,  and  would  from  time  to. 
time  enlarge  the  period,  until  the  assignees  and  creditors 
should  consent  to  furnish  the  means  of  subsistence  to 
the  bankrupt  in  that  intermediate  time.     That  observ- 
ation gets  rid  of  a  difficulty  which  once  pressed  on  my 
mind.     It  seems  to  me,  that  it  is  the  duty  of  the  bank- 
rupt, 
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•  1821.  upon  interrogatories  touching  his  lands,  &c.  and  snch 
*"'"""  other  things  as  may  tend  to  disclose  his  estate.  That 
^^gttNjf  imports  examination  by  question  and  answer.  But  the 
statute  of  the  5  Oeo^  2.  c.  SO.  $•  1.  goes  much  further, 
and  compels  the  bankrupt  to  submit  to  be  examined, 
and  upon  such  his  examination  fully  and  truly  to  disclose 
and  discover  all  his  estate  and  effects.  By  that  section  of 
the  statute,  therefore,  the  bankrupt  is  bound  to  make  this 
discovery,  whether  any  questions  are  put  to  him  in  that 
respect  or  not;  and  if  that  full  and  true  disclosure 
cannot  be  made  without  writing,  he  is  bound  to  furnish  it 
in  writing,  and  the  commissioners  are  bound  to  require  it. 
The  uniform  practice  certainly  has  been  to  require  such 
a  balance-sheet  of  the  bankrupt ;  and  it  appears  to  me 
that  such  practice  is  well  warranted  by  the  sound  con- 
struction of  this  act  of  parliament;  for  by  section  4th 
the  bankrupt  is  to  attend,  in  order  to  assist  the  assignee 
in  making  out  the  account  of  his  estate.  By  the  5th 
section  he  is  authorized  to  inspect  his  books,  and  to 
take  two  persons  with  him  to  make  such  extracts  and 
copies  as  he  shall  think  fit,  the  better  to  enable  him  to 
make  a  full  and  true  discovery  and  disclosure  of  his 
estate  and  effects.  Now  the  circumstance  of  his  being 
authorized  to  make  extracts  and  copies  from  his  books, 
&c.  rather  imports  that  the  disclosure  afterwards  to  be 
made  should  be  in  writing.  The  6th  section,  however, 
almost  puts  it  beyond  all  doubt,  that  snch  extracts  and 
copies  taken  from  his  books  are  allowed  him  for  the 
express  purpose  of  making  a  foil  and  true  disdosure  of 
his  estate  and  effects  in  writing;  for  it  provides,  that  in 
case  the  bankrupt  be  in  prison,  the  assignees  shall 
appoint  one  or  more  persons  to  attend  the  bankrupt 
from  time  to  time,  and  to  produce  to  him  his  books, 

papers, 
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papers,  and  writings,  in  order  to  prepare  his  last  dis-        1S2L 

covery  and  examinatioil,  according  to  the  directions 

before  mentioned ;  a  copy  whereof  the  assignees  shall        agamst 

apply  for,  and  the  bankrupt  shaill  deliver  to  them  ten 

days  at  least  before  his  last  examination.    Now  it  is 

clear,   therefore,  that  the  discovery  .required  by  this 

section  mnst  be  in  writing,  for  if  not,  how  could  any 

copy  of  it  be  made  ?  The  first  section,  indeed,  does  not 

in  express  terms  require  the  discovery  then  mentioned 

to  be  in  writing.     It  seems  to  me,  however,  that  under 

that  section  the  commissioners  may,  in  their  discretion, 

require  the  bankrupt  to  make  such  discovery  in  writing 

or  by  parol,  according  to  the  circumstances  of  each 

particular  case.     Upon  the  whole,  I  am  of  opinion 

that  the  bankrupt's  neglect  to  produce  a  balance-sheet 

is  substantially  a  refosal  to  give  answers  to  questions 

lawfully  put  to  him  by  the  commissioners  relating  to 

the  discovery  of  his  estate  and  effects,  and  that  the 

defendants  were  therefore  justified  in  committing  him, 

and,  consequently,  that  this  rule  for  entering  a  nonsuit 

must  be  made  absolute. 

Rule  absolute,  (a) 

(a)  Holrosfd  J.  was  abtent. 
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Jell  against  Douglas. 
InasttmiMitbr    A  SSUMSIT  for  goods  sold  and  delivered  by  Jell  to 

.  one  of  two  nir.   XX     ,       ,  -      ,  -^,  ,  .  a       i  •  i 

vWingIMrtne^^  the  defendant.     Plea,  general  issue.     At  the  trial, 

plidotiff  being  before  Abbott  C.  J.,  at  the  last  summer  assizes  for  the 

n^^ust  bT^  county  o£Kentf  the  proof  was,  that  the  goods  were  sold 

22J^^^f  to  the  defendant  by  the  plaintiff  and  his  son,  who  were 

and  therefore  «  in '  partnership.     The  son   had  died  before  the  com- 

ooiut  for  goods  '^  '        ^ 

fold  bj  him  to    menoement  of  tliis  action.     It  was  contended  tliat  this 

the  defcndeot 

iinotiupported  was  a  variance^  inasmuch  as  the  contract  stated  in  the 

the  goods  were  declaration  was  with  the  plaintiff  alone ;  whereas  that 

pkinturandhis  given  in  evidence  was  with  the  plaintiff  and  another. 

dmratrdpart     jj^ffctt  C.  J.  reserved  the  point,  and  directed  the  jury  to 

find  a  verdict  for  the  plaintiff,  with  liberty  to  the  de« 

fendant  to  move  to  enter  a  nonsuit     A  rule  nisi  for 

that  purpose  having  been  obtained  in  last  Michaelmas 

term, 

Marn/at  and  Chitty  new  shewed .  cause.  This  is  no 
variance ;  for  the  material  all^ations  in  the  declarattqn 
are  proved.  It  is  true  that  the  defendant  is  indebted  to 
the  plaintiff  alone  for  goods  sold  and  delivered  by  him. 
They  are  not  alleged  to  be  the  goods  of  the  plaintiff, 
but  merely  that  they  were  sold  by  him.  Slipper  v.  Stid- 
stone  {a)  is  an  authority  to  shew,  that  a  debt  due  to  the 
defendant,  as  surviving  partner,  may  be  set  off  against 
a  demand  on  him  in  his  own  right ;  and  they  referred  to 
the  note  of  Mr.  Serjt.  Williams  to  Cabbell  v.  Vaughan{b\ 

(a)  5  7.  it.  498.  (6)   I  Saund,  ?91.g. 

to 
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to  shew  that  the  law  upon  this  subject  was  at  least  con-        18S1. 
sidered  by  him  as  very  doubtful. 

Abbott  C.  J.     It  is    a  well-established  rule,    that 
where  two  persons  are  joint-sellers  of  goods,  they  must 
both  join  in  an  action  brought  to  recover  the  price.     It 
was  decided  in  Bickards  v.  Heather  (a),  that  a  party  may 
maintain  an  action  against  a  surviving  partner  without 
describing  him  as  such ;  and  the  reason  of  that  decision 
was  this,  that  if  the  partners  had  been  alive,  and  one 
oiily  was  sued,  that  circumstance  could  only  be  taken 
advantage  of  by  plea  in  abatement,  and  was  no  defence 
upon  the  general  issue.     But  if  one  of  two  joint-con- 
tractors sue,  both  being  alive,  that  is  a  variance,  and  a 
good  defence  upon  the  general  issue.  It  seems,  therefore, 
to  be  reasonable,  that  where  a  surviving  joint-contractor 
sues,  the  fact  of  his  being  survivor  should  appear  in  the 
declaration.    In  a  note  to  Webber  v.  TimUiJ))^  Mr.  Serjt. 
Williams  lays  it  down,  that  it  is  necessary  that  all  the 
persons  with. whom  a  contract  has  been  made,  if  living, 
should  join  in  the  action,  and  if  any  of  them  are  dead, 
that  fact  should  be  stated.     From  my  own  experience  I 
can  say,  that  that  has  been  the  general  practice,  and  I 
think  it  ought  not  to  have  been  departed  from  in  this 
instance.    The  rule  for  a  nonsuit  must  be  made  ah* 
solute. 

Rule  absolute. 

Gurnet/  and  Comyn  were  to  have  argued  in  support  of 
the  rule. 

(a)  I  B.^ji.  20.  (6)  2  SauntL  121.  n.  1. 
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Wynne,  Bart.,  against  Tyrwhitt. 
Entries  in  «      nPHIS  was  an  action  of  trespass,  brought  by  the  plain- 

itnwutd*B  book     A, 

■bore  thirty  ti£^  as  lord  of  the  manor  of  Uanwestj   for  tres- 

coming  from  pQ38e8  committed  on  the  wastes  of  that  manor,  which  he 
tody^SnTttS^*^  claimed  as  lord.  The  defendant  set  up  title  in  Mrs. 
d^Dc^^diout  -Ej^^^  who  was  the  owner  of  four  tenements  in  the 
g^j;*.^ of  °"^^^*  Th«  plaintiff  obtained  a  verdict.  At  the  trial, 
Ae  fewud.  before  Richardson  J.,  the  books  of  the  stewards  of  the 
tiieruieeztendi  manor  were  produced,  from  the  year  1713  to  1787,  and 

to  aU  written  ^ 

documents        entri^  therein,  of  receipts  of  rent,  read  in  evidence  on 
the  profwrcus-  the  part  of  the  plaintiff.    They  were  produced  by  the 
^'  then  steward  of  Sir  JVatkin  Williams  Wynne.  It  was  con- 

tended, on  the  part  of  the  defendant,  that  in  order  to 
make  the  entries  in  the  steward's  book  of  the  year  1787 
admissible  evidence^  his  hand-writing  should  be  proved. 
Bkhardson  3%  overruled  the  objection,  on  the  ground  that 
it  appeared  to  come  from  the  proper  custody,  and  was 
more  than  thirty  years  old.  A  rule  nisi  for  a  new  trial 
having  been  obtained  in  last  Mkhadmas  term,  on  the 
objection  taken  at  the  trial,  the  Court  called  upon 

Jends  and  Chithf  to  support  the  rule.  Tliey  con- 
tended that  the  entries  in  the  steward^s  books  were  not 
admissible  evidence  without  proof  of  his  hand-writing» 
and  the  fiact  that  he  was  dead.  In  the  case  of  deeds, 
indeed,  the  circumstance  of  their  being  thirty  years  old 
dispenses  with  the  necessity  of  proof  of  their  execution, 
but  that  rule  does  not  extend  to  other  written  do- 
cuments. 

Per 
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Per  Curiam.    The  rule  is  not  confined  to  deeds  or  IMl. 

Wills,  but  extends  to  letters  and  other  written  docu-  _ 

ments  coming  from  the  proper  custody.     It  is  founded  o«awtf 


Tt«wiutt, 


on  the  antiquity  of  the  instrument,  and  the  great  diffi- 
culty, nay,  ImpossibiHty  of  proving  the  hand-writing  of 
the  party  after  such  a  lapse  of  time,  (a) 

Rule  discharged* 

(a)  See  Jl€»  ▼.  Ay/M,  5  f.  IL  itS9.    Pry  t.  VTood,  StUu.  2^.  P.  5$$. 
Dean  and  Ckapur  tf^ly  t.  Sieumi,  S  AtkymtAi^ 


Atkins  against  Palmer. 

^HIS  cause  was  tried  before  Abbott  C.  J.  at  the  a  oommlttioa 
London  sittings  after  last  Trinity  term.  The  only  So?Sr!3t?*"' 
question  was,  whether  a  commission  issued  out  of  the  j^^i^n^ 
Court  of  Chancery  to  examine  witnesses  at  Leghorn  ^^^^„ 
had  been  properly  executed,  so  as  to  make  the  de-  to«Mn"neti» 
positions  admissible  evidence  on  the  part  of  the  plaintiff. 


and  to  reduoe 

It  appeared  by  the  commission,  that  the  commissioners  the  czamina- 

tions  into  writ* 

were  authorised  to  examine  witnesses  upon  interroga-  ing  in  the  in- 
tones, and  to  take  such  their  examinations,  and  reduce  kSwJS^* 
them  into  writing  in  the  English  language  on  parch-  ^^^^^'^ 
ment,  and  then  to  send  the  same  to  England  with  a  ^^^^2 
certificate  in  what  manner  the  oath  was  administered  to  i*«t*h«d«i»«- 

tlOOB  of  Mich 

such  witnesses  whd  could  not  speak  or  understand  the  witneMeiMdid 

not  nndentaad 

English  language,  and  power  was  given  to  them  to  iheEngtith 

language.     It 

swear  an  interpreter,  well  and  truly  to  interpret  the  appeMedbjtbo 

return  that  the 
depodtbns,  in  the  ftrtt  inttance,  were  reduced  into  writing  hi  the  foreign  language,  and 
tnmskted  bf  the  interpreter  into  the  EngUsh  language  within  an  interval  of  tii  weeks: 
Held,  that  the  commission  was  well  eiecuted  by  the  oomnussioners  returning  the  depo* 
aitions  ao  translated  into  the  English  language. 

Vol.  IV.  D  d  oath 
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1821.  oath  and  interrogafotilM  which  should  be  administered 
'2  ^  and  exhibited  by  either  party  to  such  witnesses  who  did 
againti  not  Understand  the  English  langaagc,  oat  of  the  English 
into  the  language  of  such  witnesses^  and  also  to  inter- 
pret their  respective  depositions  taken  to  the  said 
interrogatories^  otit  of  the  language  of  such  witnesses 
into  the  English  language.  The  depositions  were 
returned  in  the  English  language  as  well  as  the  cer- 
tificate! on  oath  of  the  interpreter  that  he  was  ac« 
quainted  with  the  idioms  of  the  English  and  Italian 
languages,  and  that  he  had  faithfully  interpreted  to  the 
witnesses  the  interrogatories  and  cross  interrogatories, 
and  that  he  had  made  a  true  and  faithful  trandaiion  of 
their  depositions  from  the  Italian  originals  duly  signed 
by  the  respectite  witnesses,  which  he  had  carefully  and 
faithfully  engrossed  on  the  parchment  containing  the 
depositions^  and  that  he  had  also  truly  and  faithfully 
^  interpreted  the  oath  administered  to  the  witnesses.  It 
iqppeared  by  the  return  that  the  depositions  were  taken 
on  the  Sroth  September f  1819,  and  the  certificate  of  the 
interpreter,  which  was  annexed  to  and  returned  as  part 
of  the  return  to  the  commission,  was  dated  the  7th 
NaoembeTf  1819.  It  was  objected  at  the  trial  that  these 
depositions  were  not  admissible  in  evidence,  inasmuch 
as  the  commission  did  not  appear  to  be  well  executed, 
for  the  original  depositions  were  not  reduced  into 
writing  in  the  English  language,  but  a  translation  from 
them'  was  made  six  weeks  after  they  were  taken. 
Jbboti  C.  J.  held  the  evidence  to  be  admissible,  but 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit  if 
the  C!ourt  should  be  of  a  difierent  opinion,  and  a  rule 
nisi  for  that  purpose  having  been  obtained  in  last 
JMSshaelmas  term, 

Manyat 
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Marryai  and  Adams  now  shewed  cause.  The  oom<«  1821. 
misslotiers  were  selected  by  the  respective  parties,  and 
were  present  ks  their  agents  at  the  time  the  depositions  (igdinii 
were  reduced  into  writing,  and  at  that  time  might  hate 
objected  to  the  mode  of  proceeding.  The  parties 
thei^fore,  by  their  agents  having  acquiesced  in  it,  it 
is  now  too  late  to  make  the  objection.  The  mode 
adopted/ in  this  case  is  in  conformity  with  the  gene- 
rd  practice.  The  party  at  all  ev^iits  ought  to  hate 
applied  to  the  Court  of  Chancery  to  suppress  thie  depd« 
aitions. 


The  SoHciior-Oenerah  Qumey  and  GuMpb^U  eontrfti 
This  eommissioii  was  not  well  executed.  The  e!kftmitt<* 
ation  of  the  witneiises  oiight  to  have  been  ititerptete^ 
at  the  time  it  tras  taken.  Hei*^  the  depositioiis  were 
trahdkted  into  the  English  language  ftiit  weeks  aRJbt 
they  wej^e  taken.  The  commission  directed  that  the 
examinations  should  be  reduced  into  writing  lA  th(i 
English  language,  whereas  they  were  taken  ih  the 
Italian.  By  the  commission,  it  Was  directed  that  the 
interrogatories  and  depositions  should  be  interpreted, 
which  means  that  the  oral  statement  should  be  rendered 
into  the  English  language  at  the  time  it  wa6  taketi.  In 
this  case  it  was  rendered  into  the  English  language 
from  a  written  paper  six  weekid  afterwards,  which  is  a 
mere  translation. 

Abbott  C.  J*.    The  question  before  the  Court  i8, 

whether  it  appears  by  the  return  to  the  eommission, 

,  that  the  commissioners  have  duly  executed  it    They 

are  persons  Appointed  by  the  Cotott  of  Chanfcery  in 

I>  d  2  con- 
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1821.   *    coiMequence  of  a  selection  made  by  the  litigant  parties. 


Atkivs 


and  we  are  to  presume  that  they  have  discharged  their 
againtt        dutv,  if  bv  reasonable  interpretation  we  can  do  so.     We 

Palmix.  . 

are  not  to  look  out  critically  for  objecUons,  nor  are 
we  blindly  to  give  credit  to  all  they  have  done,  but  we  are 
to  see  whether  they  have  substantially  discharged  their 
duty.  The  commission  in,  the  first  place  directe  them 
to  take  the  examinations  and  reduce  them  into  writing 
in  the  English  language  on  parchment,  and  to  send 
them  to  the  Court  of  Chancery.  Now  that  cannot  be 
understood  to  mean  that  they  are  to  send  the  identical 
paper  or  parchment  on  which  they  make  their  minutes, 
because  the  witnesses  may  occasionally,  make  corrections 
in  their  testimony.  The  examinations  would  necessarily 
be  first  taken  in  a  rough  manner,  and  would  afterwards  be 
fisdrly  copied  out  The  commission  then  makes  a  dis- 
tinction between  English  and  foreign  witnesses,  for  as  to 
the  latter,  the  commissioners  are  directed  to  swear  an 
interpreter,  well  and  truly  to  interpret  the  oaths  and 
interrogatories  administered  and  exhibited  by  either 
party  to  the  witnesses  who  do  not  understand  the 
English  language,  out  of  the  English  language  into  the 
language  of  the  witness,  and  to  interpret  their  respective 
depositions  out  of  the  language  in  which  they  are  made 
into  the  English  language.  It  is  not  denied  that  the 
interpreter  was  so  sworn,  neither  is  it  suggested  that 
he  has  not  fairly  translated  what  the  witnesses  deposed, 
but  the  objection  is,  that  it  appears  by  the  certificate  of 
the  interpreter,  that  the  translation  was  made  six  weeks 
af^r  the  commission  was  taken,  and  that  we  are  to 
collect  from  thence,  that  he  did  not  tiranslate  the 
answers  of  the  witnesses  as  the  examinations  went  on, 

but 


pAUfllU 
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but  that  he  took  down  the  original  depositions  in  the        1821.^ 
Italian  language,  and  afterwards  translated  them  into  the  ' 

English  language,  and  sent  them  here*  Supplosing  how-  asamtt 
ever,  that  the  commissioners  understood  the  language 
in  which  the  witnesses  were  examined,  (which  we  must 
presume  they  did,)  and  that  they  were  satisfied  that  what 
was  said  in  Italian  was  faithfully  taken  down,  I  do 
not  see  that  any  thing  more  was  required  of  them  than 
to  leave  it  to  the  interpreter  afterwards  to  render  upon 
oath  the  depositions  into  English^  which  he  appears  to 
have  done.  I  think  therefore,  that  the  commission  has 
been  well  executed,  and  consequently  that  this  rule 
ought  to  be  discharged.. 

Bayley  J.  I  am  of  the  same  opinion.  The  com- 
mission does  not  appear  to  me  absolutely  to  require  that 
the  depositions  of  the  witnesses  should  be  translated  at 
the  time  they  are  taken.  The  commissioners  may 
require  that  to  be  done  if  they  think  fit ;  but  they  are 
not  bound  so  to  c[o.  It  must  be  recollected  here,  too, 
that  the  commissioners  are  selected  by  the  litigant 
parties,  and  by  adopting  the  translation  returned,  the 
commissioner  selected  by  the  defendant  says,  that  he  is 
satisfied  with  that  as  the  true  translation  of  the  de* 
positions  made  by  the  witnesses. 

Best  J.  concurred. 

Rub  discharged. 


Dd  S 
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TvhhTS9  and  Others,  Assignees  of  LaverSi  a 
Bankrupt,  against  Tuckeu. 


A  ftandttient  A  CTION  by  the  plaintifis,  assignees  of  Lavers^  a  bank- 
miid«  Toiuntft.  ^"P^  ^'^^  mopey  had  and  received.    At  the  trial  be- 

rilybj^  tnder,  fo^g  jfT^^  Baron,  at  the  Devon  Spring  assizes,  1820,  the 

in  order  to  give  ^ 

•  prafcmceto  question  was,  whether,  on  the  iSth  of  Decemiery  1816, 

ptfticuUr  per- 

tons  to  the  pre-  when  the  money  sought  to  be  recovered  w^spaid  to  the 

Judice  of  bis 

general  credi-  defendant  by  the  bankrupt,  the  latter  had  committed 
ofbeokraptcy,  ^n  ACt  of  bankruptcy  ?  The  defendant  was  then  the 
benkrupc  sub-  solicitor  of  the  bankrupt.  It  (ippeared  that  from  Jtmci 
Su<Idto^  1816,  to  January,  1817,  the  bankrupt  was  in  insolvent 
on  hiitrwle  for.  circumstances.     A  deed,  of  the  iSth  December^  1816, 

three  ycen,  at  '  '  ' 

the  end  of  prepared  by  the  defendant,  was  produced  on  the  part 
of  the  plaintifl^  which  recited  that  Tfumas  Lovers  had 
agreed  to  advance  the  bankrupt  300/.,  William  Lovers 
had  agreed  to  lend  him  7002.,  and  one  Cranch  5Q0A, 
and  the  advance  of  these  sums  of  money,  and  the  re^ 
ceipt  of  them  by  the  bankrupt  was  declared  by  the 
deed  to  have  taken  place  at  the  time  of  th^  exe%:ution 
thereof,  and  a  receipt  for  those  sums  was  indorsed  on 
the  back,  signed  by  the  bankrupt  and  witnessed  by 
the  defendant's  clerks.  The  deed  then  purported  to 
convey  the  bankrupt's  equity  of  redemption  in  ^veral 
pn»Di«e(|  therein  mentioned,  in  order  thereby  to  secure 
the  several  sums  so  stated  to  have  been  advanced, 
and  such  further  sums  as  then  were  or  should  there- 
after  become  due  to  the  parties,  and  the  premises  were 
charged  with  such  demands  accordingly ;  and  the  deed 
contained  several  provisoes  and  covenants  for  the  pur- 
pose 


PuLLuna 
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po9«  pf  laokiDg  such  Qh^xgfi  effectual  Tb<$  baakrqpt  1B21* 
cootinaed  to  carry  o^  l»i«  trade  until  tb(9  97tb  Sqttmier^ 
1819,  when  the  commi«sioa  i«fued«  Thi|»  da^  vran 
found  by  the  messenger  to  the  commUsion  amoiig  the 
bankrupt's  papers.  Craneh^  one  of  the  persons  named 
in  the  deed,  was  called  as  a  witness,  and  stated,  that 
though  he  was  a  creditor  for  500?,,  the  deed  bad  been 
prepared  without  his  knowledge,  and  that  the  first  time  bt 
heard  of  it  was  at  a  meeting  of  the  commissioners  after  the 
bankruptcy.  The  subscribing  witness  proved  that  he  sav 
no  money  paid  at  the  time  when  the  deed  was  e^epute^, 
The  LiAers  mentioned  in  the  deed  were  brothers  of  th^ 
bankrupt.  The  learned  Judge  left  it  tp  the  jurjr,  wbetb^ 
the  deed  of  the  ISth  of  Ifgf^mbert  161$,  i^asnpt^frai}^ 
ulent  conveyance,  voluntarily  made  by  the  bankrupt,  |g 
order  to  give  a  preference  to  particular  persons,  to  the 
prejudice  of  bis  geQeral  K^editors ;  if  they  ^oughf;  it 
was,  then  the  learned  Judge  w«Ne  of  opinion  that  U  w^ 
an  act  of  bankfuptcy,  and  would  entitle  tbe  plait^tiffib  4S 
'  assignees,  to  recpver.  Th#  jury  found  for  th^plaintip9. 
A  rule  nisi  for  ^  new  trii4  h wpg  been  obtained  in  1^ 
JEasi^r  term,  the  Court  now  paU^d  upon  ' 

MoorCf  Adanif  and  Bat/ly^  in  support  of  the  |iile.  In 
prder  to  make  a  conveyance  of  part  of  a  Qian's  property 
an  act  of  bankruptcy,  it  must  have  been  made  in  con- 
templation of  bankruptcy.  Jacob  v.  Shepherd,  (a)  Now 
in  this  case  there  is  no  evidence  that  the  bankrupt 
contemplated  bankruptcy  at  the  time  when  he  exe- 
putcd  this  deed.  If  e  continued  in  trade  for  three  years 
afterwards^  and  the  money  stated  in  the  deed  to  have 
been  advanced  by  his  brothers  may  have  been  for  the 

(a)  1  ihirr.  478. 

P  d  4  nry 
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1821.  rery  purpose  of  enabling  him  to  cany  on  trader  and 
^^^^  ito  to  avoid  bankraptcy.  If  this  be  an  act  of  bankruptcy, 
f^^^  every  trader  who  mortgages  his  real  estate  commits 
an  act  of  bankruptcy.  Secondly,  The  deed  here  had 
never  been  delivered  to  the  parties  who  were  interested 
in  it;  they,  therefore^  could  derive  ho  benefit  whatever 
from  it  The  bankrupt  may  have  kept  it  in  his  possession 
for  the  purpose  of  raiding  money  as  his  occasions  might 
require.  It  may,  therefor^  be  considered  in  the  nature 
of  an  escrow.  If  this  is  held  to  be  an  act  of  bank- 
ruptqr,  it  will  be  in  the  power  of  every  bankrupt  in  fu- 
ture^ by  executing  a  private  deed,  and  keeping  it  in 
hb  custody,  to  produce  it  afterwards,  and  use  it  as  an 
act  of  bankruptcy,  having  relation  back  to  the  time  of 
execution. 

Abbott  C.  J.  I  am  of  opinion,  on  the  authoritjr  of  the 
case  of  Morgan  v.  Horseman  (a),  that  this  question  was 
properly  left  to  the  jury.  In  that  case  it  was  held,  that 
a  deed,  whereby  a  debtor,  being  pressed,  conveyed  estates 
in  trust  to  sell  and  to  pay  the  pressing  creditor,  with  a 
further  trust  to  pay  his  debts  to  certain  relatives,  in 
order  to  give  them  an  undue  preference  in  contempla* 
tion  of  bankruptcy,  was  an  act  of  bankruptcy.  It  is 
true  that  in  that  case  it  was  expressly  stated,  that  the 
deed  was  executed  in  contemplation  of  bankrikptcy; 
but  Mansfield  C.  J.  lays  no  stress  on  that  circumstance^ 
for  he  expressly  says,  that  **  a  conveyance^  either  of  all 
or  part  of  a  man's  property,  in  favour  of  fewer  than  all 
his  creditors,  is  an  act  of  bankruptcy;  because  it  is  the 
means  whereby  the  creditors  may  be  defeated  or  de- 

(•)  5  Taunt.  S41. 

Uyed.** 
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layed.^    The  question,  thereferci   in  such  a  case,  is,        1821. 
whether  the  deed  be  voluntarily  made  by  the  bankrupt, 
in  order  to  give  a  preference  to  particular  creditors,  to'       agfihui 
the  prejudice  of  his  general  creditors.     That  was  the 
very  question  submitted  to  the  jury  by  the  learned  Judge 
in  the  present  case.    Indeed,  if  it  were  material  that 
the  deed  should  have  been  executed  in  contemplation  of 
bankruptcy,  there  is  very  strong  evidence  to  shew  that 
it  was  so  done  in  this  case ;  for  the  bankhipt  being  in 
insolvent  circumstances,  conveys  his  real  estate  to  cer- 
tain persons  as  a  security  for  debts  then  due,  or  any 
other  debts  which  might  accrue  due.     Such  a  deed, 
given  under  such  >  circumstances,    would  make  bank- 
ruptcy inevitable,  and  a  man  must  be  supposed  to  con-     » 
template  the  consequence  of  his  own  acts.      I  think, 
therefore,  if  tlie  case  were  to  go  down  to  a  new  trial, 
the  jury  would,  upon  this  evidence,  be  compelled  to  find 
the  same  verdict. 

BlTLEV  J.  concurred. 

Best  J.  By  the  first  o(  James  1.  e.  15.  it  is  enacted, 
that  every  trader  who  shall  make,  or  cause  to  be  made, 
any  firaudnlent  grant  or  conveyance  of  his  lands,  goods, 
or  chattels,  to  the  intent,  or  whereby  his  creditors  may 
be  defeated  or  delayed  for  the  recovery  of  their  jiist  and  % 

true  debts,  shall  be  adjudged  a  bankrupt.  The  statute 
does  not,  thereforei  require  that  the  conveyance  should 
be  made  in  contemplation  of  bankruptcy ;  but  it  is  suf- 
ficient if  it  be  such  whereby  the  creditors  may  be  de- 
layed. Now,  in  this  case,  the  deed  was  executed  in  fit-^ 
vour  of  two  of  the  bankrupt'^  brothers,  and  of  Cranch^ 
who,  though  a  creditor,  did  not  know  of  the  existence 

of 
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18S1.      of  the  deed  until  after  the  bankruptcy.    Ai  iar,  tbert* 
fore,  as  be  wa»  concerned^  U  was  a  voluntary  convey*- 
ance^  giving  him  a  preference  over  the  other  creditors, 
Jt  was  proved  that  no  money  was  actually  advanced  at 
the  time  of  the  execution  of  the  deed.    The  bankrupt's 
brothers   could,  therefore^  only  be  his  creditors  for  a 
former  debt ;  and  if  so,  the  effect  of  this  deed  was  to  give 
them  an  undue  preference.    That  was,  however,  a  ques- 
tion for  the  jury ;  and  I  think  it  was  most  prc^erly  sub- 
mitted to  them  to  consider  whether  the  effect  of  the . 
deed  was  to  ^ve  a  prrferenee  to  particular  persons,  to 
the  prgudice  of  the  general  creditors.     If  that  was  the 
effisot  of  the  deed,  the  creditors  might  thereby  be  de- 
layed; and  it  therefore  constituted  an  act  of  bank- 
ruptcy within  the  meaning  of  the  statute  of  James.    It 
has  been  further  objected,  that  inasmucb  as  this  deed 
remained  in  the  possession  of  die  bankrupt,  it  might  be 
considered  as  an  escrow.    It  appears,  however,  upon 
the  evidence,  that  it  was  executed  as  a  deed;  and,  there- 
fore^ I  am  of  opinion  that  it  cannot  be  0bnsidered  as 
an  escrow. 

Rule  discharged. 

PeB  Seijt,  Gasekfi  and  WiUkf  were  to  have  argued 
against  the  rul^. 
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1841. 

Parker  and  Others  against  Palmer. 

J)ECLARATlbjf  stated,  that  defendant  bargained  DecUntiion 

for  and  bought  of  the  plaintiffs ;  and  the  plaintiffi,  ^^^f'    . 
8t  the  request  of  the  defendant,  sold  to  the  defendant  a  SlT^to?  Un- 
certain qnantity,  viz.  1826  bags  of  £05^ /;irff a  ric^  at  ♦>«»  •  qu«ntitjr 

N  '  of  J?.  /,  lice* 

the  rate  of  ISs.  6cU  for  each  and  every  hundred  pounds'  according  to 

the  conditions 

weight  thereof,  according  to  the  conditipns  of  sale  of  the  of  sale  of  the 

East  India  Company,  prompt  in  three  months,  deposit  to  be  put  ^it* 

10/.  per  cent.,  to  be  put  up  at  the  next  East  India  cra^^i^* 

Company's  sale  by  the  proprietors,  if  required,  and  in  JJ^p^^^^  if 

consideration  of  the  premises  and  that  plaintiffs,  at  the  '«q»^»f** 

•^  r  y       ,  certain  pncc 

request  of  the  defendant,  bad  undertaken  and  fkithiulhr  ^^^  mention. 

^    ed.     The  proof 

promised  to  deliver  to  thje  defendant  the  rice,  upon  the  ^»»  ^t,  be. 
tero)s  and  conditions  aforesaid,  when  they  should  be  ditionfl,the 
requested ;  the  defendant  undertook  to  accept  the  rice  j^^p'u. 
of  plaintifis,  and  to  pay  them  for  the  same.    Breach,  ^^,  ",2e^*" 
that  the  defendant,  although  requested,  and  although  the  ^^^  !!p" 
time  for  the  defendant  to  have  accepted  and  paid  for  the  baogfdcMrip. . 

^  '^  tionofthecom- 

rice^  upon  the  terms  and  conditions  aforesaid,  had  long  modityfoid^but 

a  collateral  en. 

since  elapsed,  had  not  accepted  the  same.  Counts  for  gagementthat 
goods  sold  and  delivered,  goods  bargained  and  sold,  particular  qua- 
Plea,  non  assumpsit.  ^%,e  rice  did 

At  the  trial  before  Jbbott  C.  J.,  at  the  L(mdm  sittings  ^""^^"^ 
after  last  Michaelmas  term,  it  appeared  that  the  plain-  ^^}V  ^' 

*^*^  *  the  defendant, 

tiffi,  merchants  in  London^  had  employed  Dubtds^qn  a^er  fleeins 

freih  aamplei 

and  Co.,  brokers,  to  sell  a  quantity  of  East  India  rice,  inferior  in  qua- 
and  that  they,  in  pursuance  thereof,  on  the  15th  of  ginaipui^^ 
Mcnff  1820,  sold  to  the  defendant  a  quantity  of  rice,  ^atthe^s.j. 
under  the  following  contract :  "  Bought,  ty  order  and  ^"^^"0^^^^ 

price;  and  no 
Mding  taking  place  to  fbsl  eitcati  he  bou^t  it  id  t    Held,  tet  fae  could  not  ifterwaids 
f^piMUiite  the  contract. 

for 


Paucsr* 
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1821.  for  account  of  Mr.  A.  Palmer^  of  Messrs.  Parker  and  Co., 
■"■"~"  exHadlaWf  per  sample,  1826  bags  East  India  riccj  at 
agahut  135.6i.  per  cwt.,  Company  s  conditions,  prompt  three 
months,  deposit  10/.  per  cent.;  to  be  put  up  at  the  next 
East  India  sale  by  the  proprietors,  if  required.''  On  the 
5th  Jime^  1820,  the  rice  was  put  up  for  sale  at  the  public 
sale  otiheEastlndia  Company,  by  the  defendant's  orders; 
biit  no  bidding  having  been  made  to  the  extent  of  the 
limit  put  iipon  it  by  the  defendant,  it  was  bought  in  for 
him,  in  the  name  of  the  plaintifis,  for  the  purpose  of 
avoiding  the  payment  of  an  auction  duty.  Upon  that 
sale,  fresh  samples  were  drawn  and  exhibited ;  and  these 
samples  were  inferior  in  quality  to  the  sample  exhibited 
to  the  defendant  when  he  purchased.  The  defendant 
himself  attended  the  sale,  and  had  an  opportunity  of 
seeing  the  samples  last  drawn.  About  a  month  after 
this  sale,  the  defendant,  for  the  first  time,  mentioned  to 
Dubuisson  that  the  rice  purchased  did  not  corre^ond 
with  the^  purchase  sample;  and  about  ten  days  before 
the  prompt,  he  gave  the  broker  an  order  to  rc-draw 
samples.  These  proved  not  equal  to  the  original  pur- 
chased samples,  but  corresponded  with  the  samples 
exhibited  by  the  East  India  Company  previous  to  their 
sale.  The  prompt  expired  on  the  15th  August ;  and  on 
the  14thofylugti&/,  1820,  the  defendant  declined  accept- 
ing the  rice,  on  the  ground  that  it  did  not  correspond 
with  the  purchase  sample.  It  was  objected  at  the  trial 
that  there  was  a  variance  in  the  contract  declared  on, 
and  that  given  in  evidence ;  inasmuch  as  the  latter  was  a 
contract  for  rice  per  sampk^  whereas  the  contract  stated 
in  the  declaration  was  for  rice  generally.  The  Lord 
Chief  Justice  overruled  the  objection,  but  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit.     It  was 

then 
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then  contended,  on  the  part  of  the  defendsnt,  that  inas-        1821. 
much  as  the  plaintifis  had  contracted  to  deliver  to  the        "^^ 
defendant  rice  corresponding  with  the  sample,  the  latter        aganut 
was  entitled  to  repudiate  the  contract  at  any  time,  if  the 
bulk  did  not  in  fiict  correspond  with  the  sample.     The 
Lord  Chief  Justice  was  6ft>pinion  that  he  was  bound  to 
do  so  within  a  reasonable  time,  and  he  left  it  to  the  jury 
upon  the  evidence,  to  say  whether  the  defendant  had 
rejected  the  rice  within  a  reasonable  dme.    The  verdict 
was  found  for  the  plainti£& ;  and  a  rule  nisi  for  entering 
a  nonsuit  or  a  new  trial  having  been  obtained,  on  the 
objections  taken  at  the  trial  in  last  Hilary  term, 

Scarlett  and  Campbell  now  shewed  cause.  The  plain- 
tifis have  proved  the  whole  of  the  contract  set  out  in  the 
declaration.  It  is  true^  that  the  contract  proved  con- 
tains a  collateral  stipulation  that  the  goods  sold  shall 
correspond  with  the  sample;  but  it  is  laid  down  in 
Clarke  v.  Gray  (a),  that  in  declaring  on  a  contract  not 
under  seal,  consisting  of  several  distinct  parts  and  collate- 
ral provisions,  it  is  sufficient  to  state  so  much  of  it  as  con- 
tains the  entire  consideration  for  the  act,  and  the  entire 
act  or  duty  which  is  to  be  done  (including  the  time,  man- 
ner, and  other  circumstances  of  its  performance)  in  virtue 
of  such  consideration,  the  breach  of  which  act  or  duty 
is  complained  of.  Here,  that  rule  has  been  sufficiently 
complied  with,  apd  consequently  this  is  no  variance. 
Upon  the  second  point,  it  is  a  general  rule,  that  if  a 
party  buy  goods  by  sample,  and  they  do  not  correspond 
with  the  sample,  he  is  at  liberty  to  reject  them ;  but 
then  he  is  bound  to  make  hjs  objection  within  a  reason- 

(a)  6  EiUt,  564, 

able 
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1821.       able  time.    In  this  case,  the  defendant  did  not  object  to 


Paubr 


the  quality  of  the  goods  until  diree  months  after  the 
agtAui  purchase*  He  saw  the  samples  exhibited  at  the  Easi 
India  Company's  sale,  which  were  inferior  to  the  pur- 
chase sample,  consequently  he  was  then  aware  that  the 
bulk  did  not  correspond  with  the  sample ;  yet,  notwith- 
standing he  had  a  full  knowledge  of  that  fact,  he  takes 
to  the  goods  as  his  own  by  putting  them  up  for  sale:  he 
is  therefore  precluded  from  objecting  to  their  quality. 

The  SolieHor-General^  Tindalj  and  Evans^  contnu  The 
plaintifis,  by  their  contract  having  undertaken  to  deliTer 
an  article  of  a  particular  quality,  are  bound  to  declare 
xxpoti  that  contract,  and  to  set  out  in  the  declaration  that 
part  of  the  contract  which  is  matter  of  description.  It  is, 
indeed,  part  of  the  consideration  which  induces  the  pur* 
chaser  to  agree  to  pay  the  stipulated  price,  and  the  whole 
of  the  consideration  must  be  stated,  lye  v*  l^nmore{a) 
is  an  authority  to  shew,  that  where  goods  are  sold  by  a 
contract  which  contains  a  description  of  their  quality,  it 
is  a  ground  for  nonsuit  that  they  do  not  answer  that 
quality.  Secondly,  the  plaintifis  cannot  recover  at  all  in 
the  case  of  sale  by  sample,  if  the  goods  do  not  cor- 
respond with  the  sample;  for  that,  in  effect,  is  an  express 
warranty  that  the  goods  shall  be  of  a  given  quality.  In 
Yates  V.  Pym  (i),  Gibbs  C.  J.  lays  it  down,  «  if  a  pur- 
chaser does  not  object  to  the  quality  in  a  reasonable 
time,  a  strong  use  may  be  made  of  that  circumstance; 
but  the  use  is,  that  a  conclusion  arises  that  the  injury 
has  accrued  since  the  sale;  that,  however,  may  Be 
rebutted."    That  is^  an  authority  to  shew,   that  where 

{a)  3  Can^  462.  (6)  $  Taunt.  446. 

the 
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the  thing  is  warranted  t6  be  of  a  particular  quality,  it  is  I821« 
a  good  defence  to  an  action  brought  for  the  price  that 
they  were  not  of  the  quality.  At  all  events,  the  defend" 
ant  must  be  shewn  to  have  had  a  full  knowledge  of  the 
difference  of  quality  between  the  bulk  and  the  sample^ 
and  to  have  accepted  the  goods  with  that  knowledge. 
Now,  here,  the  rice  itself  was  at  Wodvdch  g  the  defend- 
ant, after  the  East  India  Company's  sale,  went  there^ 
examined  the  rice^  and  within  three  weeks  made  the 
objection. 

Abbott  C.  J.    I  ani  clearly  of  opinion,  that  there 
ought  not,  in  this  case,  to  be  a  nonsuit  on  the  ground 
of  Tariance.    The  words  per  sample,  introduced  into 
this  contract,  may  be  considered  to  have  the  same  effect 
as  if  the  seller  had,  in  express  terms,  warranted  that  the 
goods  sold  should  answer  the  description  of  a  small 
parcel  e3diibited  at  the  time  of  the  sale.     Now  if  thei^e 
had  been  such  an  express  warranty  in  this  case^  I  should 
be  of  opinion  that  tl^e  plaintiff  would  not  be  bound  to 
set  it  out  in  his  declaration,  for  he  is  only  bound  to  set 
out  the  contract  for  the  breach  of  which  he  declares. 
The  words  per  sample  are  not  a  description  of  the  com- 
modity sold,  but  a  mere  collateral  engagement  on  the 
part  of  the  seller,  that  it  shall  be  of  a  particular  quality; 
the  breach  of  that  engagement  may  Jbrnish  a  matter  of 
defence  to  the  defendant,  but  the  plaintiff  does  not  rely 
on  it,  and  need  not  state  it  in  his  declaration.     Upon 
the  other  point,  I  stated  to  the  jury,  that  although  the 
declaration  did  not  allege  this  to  be  a  sale,  by  sample^ 
yet  it  was  a  good  defence,  that  the  goods  sold  did  not 
correspond  with  the  sample,  unless  the  defendant,  by 
his  own  conduct)  had  precluded  himself  from  taking 

that 
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1821.       tliiat  oiijecticm.    The  general  rule  undoubtedly  is,  in  the 
case  of  a  sale  by  sample,  that  the  purchaser  may  reject 

agatmsi       thc  Commodity,  if  it  does  not  correspond  with  the  sam- 
ple; but  every  man  may  waive  a  rule  of  law  which  is  in 
his  own  ikvour.    Now  I  do  hot  say  that  in  every  case  a 
purchaser  is  bound  to  eioamine  immediatelyi  whether 
the  goods  correspond  with  the  sample;  but  I  am  of 
opinibui  that  by  suffering  the  rice  to  be  put  up  for  sale^ 
aftier  he  knew,  by  the  fresh  samples  drawn  from  the 
bulk,  that  it  did  not  correspond  with  the  original  pur* 
chase  sample,  and  by  fixipg  a  price  below  which  the  rice 
was  not  to  be  sold,  and  thus  taking  his  chance  of  that 
sale^  the  defendant  did  in  fact  consent  and  agrees  that, 
as  far  as  he  was  concerned,  the' goods  should  be  con- 
sidered as  corresponding  with  the  sample.     If  at  that 
time  he  had  determined  not  to  take  the  rice,  the  plain- 
tifis,  at  least,  should  have  had  an  opportunity  of  deter- 
mining for  themselves,  whether  they  would  or  would  not 
suffer  the  goods  to  go  into  the  hands  of  another  buyer 
at  that  sale,  for  a  price  inferior  to  that  which  the  de- 
fendant had  given.     By  taking  the  chance  of  making  a 
profit  at  that  sale,  he  deprived  the  plainti£fs  of  that 
opportunity.     In  justice  and  conscience,  therefore,  he 
ought  to  be  estopped  from  objecting  that  the  goods  did 
not  correspond  witli  the  sample.     I  think,  therefore,  . 
that  there  is  no  ground  either  for  a  nonsuit  or*  a  new 
trial,  and  that  this  rule  ought  to  be  discharged. 

HoLHOYii  J.  (a)  I  am  of  the  same  opinion.  The  ob- 
jection of  variance  applies  to  those  cases  only  wheti^  the 
declaration  states  one  ground  of  action,  and  the  p^y 
gives  proof  of  another.    In  that  case  the  plamti^  intist 

(a)  Bt^kjf  J.  was  abfcnt  at  Ghaniben.    ^ 

be 
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be  nonsuited,  because  the  defendant  comes  prqpared  to        1881. 
defend  himself  only  against  the  contract  stated  in  the 
declaration.    That  is  not  the  present  case.    Though  the        ofniMe 
goods  are  sold  by  sample^  still  it  is  true  that  there  was 
a  sale  of  goods  as  described  in  the  declaration,  yiz.  such 
a  quantity  of  such  kind  of  goods ;  the  contract,  besides, 
states  them  to  have  been  sold  by  sample.    That  is  a 
eoliateral  contract  on  the  part  of  the  seller,  that  the 
goods  should  correspond  with  the  sample.    If  they* ' 
do  not  answer  the  sample,  the  effect  of  that  is,  that  the 
defendant  may  not  be  bound  to  accept  them ;  or,  if  he 
does  so^  he  may  have  a  right  of  action  for  the  damages 
he  sustains  by  reason  of  their  not  oorreqx>hding  with 
the  sample.    I  am,  therefore,  of  opinion  that  the  objec- 
tion as  to  the  variance  cannot  prevail.    Then,  as  to  the 
neact  question,  I  am  of  opinion  that  the  defendant,  after 
what  has  hiqppened,  cannot  now  say  that  this  contract 
is  wholly  void  on  the  ground  that  the  goods  do  not  cor- 
respond with  the  sample.    By  the  terms  of  the  contract 
be  has  a  right  to  require  the  rice  to  be  put  up  &r  sale 
in  the  name  of  the  original  proprietors.    The  samples 
at  the  public  sale  were  inferior  to  the  original  purchase 
sample.    The  defendant  saw  them;  and  he  then  had 
a  right  to  annul  the  contract  altogether.     He,  however, 
does  not  do  that;  but  he  treats  the  goods  as  if  they 
actually  corresponded  with  the  sample.     Now  a  pur- 
chaser may  perhaps  suffer  less  inconvenience  by  taking 
the  goods,  though  inferior  in  quality  to  the  sample^  than 
by  refusing  them  altogether ;  and  if  he  takes  them  under 
those  circumstances  he  will  be  entitled  to  such  damage 
as  he  may  sustain  by  their  not  answering  the  descrip- 
tion in  the  contract.    The  defendant  treats  the  goods, 
at  the  time  of  the  second  sale^  as  if  they  were  his  own 
Vol.  IV.  E  e  .  pro- 
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1821.  property}  for  he  actually  attempts  to  dispose  of  them  as 
r""~  such.  By  assuming  the  dominion  over  the  property,  he 
treats  the  first  sale  to  him  as  a  valid  sale,  and  he  can- 
not afterwards  insist  that  it  is  void.  I  think,  therefore^ 
'  that  the  plaintiff,  though  he  could  not  be  obliged  to  part 
with  the  rice,  on  account  of  his  lien,  till  the  deposit  was 
paid,  still  may  insist  on  the  defendant's  taking  the  rice 
and  paying  for  it,  subject  to  the  right  of  the  latter  to 
bring  an  action  for  damages,  on  the  ground  that  they 
did  not  correq)ond  with  the  goods  actually  agreed  for. 
I  think,  therefor^  that  there  is  no  ground  either  for  a 
nonsuit  or  a  new  trial,  and  that  this  rule  ought  to  be 
discharged. 

Best  J.  I  entirely  agree  with  the  rest  of  the  Court 
on  both  points.  It  is  unnecessary  for  me  to  add  any 
thing  to  what  has  already  been  said  by  the  Court  upon 
the  objection  of  variance.  With  respect  to  the  other 
point,  I  am  clearly  of  opinion  that  the  plaintiff  is  enr 
titled  to  maintain  this  action,  although  it  appear  that 
the  bulk  does  not  correspond  with  the  sample.  In  this 
case,  if  the  rice  had  been  transferred  into  the  name  of 
the  purchaser,  that  would  have  amounted  to  a  symboli- 
cal delivery.  That  has  not  been  done  in  this  case, 
merely  because  if  it  had  been  so  transferred  to  his 
name,  and  bought  in  at  the  sale,  a  duty  would  have 
been  payable.  I^  however,  the  purchaser  professes  to 
act  on  the  contract,  although  the  goods  be  not  actually 
transferred  into  his  name;  if  he  avails  himself  of  the 
privilege  of  sellings  though  under  the  name  of  another 
owner,  that  must  be  considered  as  a  sale  by  himself; 
and  the  takipg  upon  himself  the  disposition  of  the  goods 
is  equivalent  to  an  acceptance.    It  app^mrs  faer^  that 

before 


before  %}ie  good»  were  pat  iip  §  8ecQn4  tirne  to  t^e  by  19$|» 
the  defendant,  he  knew  tb^(  tbey  di4  ^ot  e^^ctly  cor^^ 
respond  with  the  aample.  If,  before  th^  9ef3ond  sglf^  h^ 
had  r^ted  the  goods,  he  might  have  brought  himself 
within  the  principle  laid  down  in  Y(ftes  v.  Pifln  (a),  but 
be  thinks  proper  to  i$k$  the  cbfmce  of  gwipg  a  profit  Ipig 
bringing  them  to  a  good  market,  in^pdfiygf  jEtt  ^e  s^nii^ 
time^  if  they  did  xiot  iseU  to  a  profit  tp  attempt  tp 
rt^i^rn  back  the  gop^s.  I  diink,  however,  that  by  treat? 
iag  the  goods  as  his  owpi  he  has  placed  bimsi^f  ifi  a 
sitaatbn  in  whic^  ^e  is  in  no  ponditipn  to  answer  m 
actioii  for  goods  sold.  He  may  still  bring  ap  fctioq  for 
bffach  of  the  warranty;  but  it  is  too  late  ^fr  bim  to 
f]|q[ii(diate  the  coAtract.  I  think,  therafore^  (|^t  ^f 
questipo  was  properly  left  to  the  juryi  wbet|igr  it  w§a 
Q^  too  late  to  returp  the  gpodf^  an^  tjjifj  tl{is  riile  f lu^i^ 
bp  ^isi:fa4^rged* 

(a)  6  H^nmL  US. 


RussBLi^  agaimt  Banolet*  ^ 

A  CTION  on  a  policy  of  assi^rance  subscribed  by  th^  A  pdiej  ddi- 
defendant  for  150/.    At  thetrial^  before  Graham  lunnoebraktf 
Baron,  at  the  last  Bristol  assizes,  the  questiop  was,  oTtetdl^'?^ 
whether,  under  the  .circumstances  of  the  ca$^'  the  plain*  j^^unSv. 
tiff  had  not  been  paid.    It  appeared  that  Xhs^  ppUcy  had  ]Jl*^52u^ 
been  effected  in  October^  18J9,  by  one  $avery^  a  brokeri  ^l^JJ^, 


derwritcr  in^w- 

coual  forth*  loss,  and  fransmits  to  tbf  iMund  an  acoouat,  la  wUch  ho  Hates  himsdrto  bo 
debtor  for  tbe  amount  of  the  loss :  and  for  tl)c  balance  of  that  account  tl)a  aiaorad  draws  a 
bfll  upon  the  broker,  irfaidi  tbe  latter  accepts,  but  does  not  pay.  The  uddeniiitar^s  naaw 
B«Tfr  UTiDg bwa  itmd^. off  the  ^dUcgr*  H  irss ]^ tibfljto  w«i  not  ^ja^fi^iV^cL 

£  e  2  who 
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1821*  who  returned  it  to  the  assured.  A  loss  having  after* 
J^^^  wards  happened,  the  plaintiff  delivered  it  to  Savery^  to 
^^^  get  the  loss  adjusted.  On  the  15th  March  the  loss  was 
adjiisted  by  the  defendant,  payable  at  one  month.  Savety, 
the  broker,  then  made  out  and  transmitted  to  the  plain- 
tiff  his  account  current,  in  which  he  made  him  debtor 
for  various  premiums  upoii  former  policies,  and  credited 
him  with  150/L,  the  amount  of  the  loss  upon  the  policy, 
and  the  balance  due  to  the  plaintiff  on  this  account,  was 
1332.  4s.  For  that  sum  the  plaintiff,  on  the  18th 
'Marek^'drew  a  bill  at  two  months  on  Savery^  which  the 
Iatt<!r  accepted.  Savery^  at  the  same  time^  debited  the 
drfendant  with  the  amount  of  this  loss  in  his  account* 
The  policy  remained  in  Saven/s  hands,  but  the  name  of 
the  defendant  was  not  cancelled.  The  bill  drawn  by 
the  plaintiff  became  due  on  the  21st  of  May^  but  was 
not  paid,  and  soon  afterwards  Saoery  became  bankrupt. 
It  was  proved,  that  the  usage  in  the  insurance  business 
was  for  the  brokers  to  settle  with  the  underwriters,  ac« 
cording  to  the  state  of  the  accounts  between  them.  If 
the  account  were  against  the  underwriter, .  the  latter 
paid  the  amount  of  the  loss  or  the  balance,  (after  de- 
ducting the  premiums)  to  the  broker  at  the  expiration  of 
the  month ;  but  if  the  account  was  in  bis  &vour,  then 
no  money  passed  to  the  broker,  but  the  latter  debited 
the  underwriter  with  the  loss,  and  settled  the  balance  of 
the  account  at  the  end  of  the  year.  Between  the  assured 
and  the  broker,  the  balance  is  eidier  paid,  or  carried  to 
the  credit  of  the  assured,  at  the  option  of  the  latter. 
At  the  trial  the  learned  Judge  inclined  to  think  that  the 
plaintiff  had,  by  accepting  the  credit  of  the  broker, 
received  payment  of  the  loss  in  question ;  and  he  non- 
suited the  plaintiff,  with  liberty  to  the  plaintiff  to  move 

to 
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to  enter  a  verdict    A  rale  niai  for  that  purpose  having       182  U 
been  obtained  in  last  Michaelmas  term. 


PeU  Seijt.  and  Iddnning  now  shewed  cause.  Andrem 
V.  Robinson  (a)  is  an  authority  to  shew,  that  aa  soon  as 
the  broker  receives  credit  from  the  underwriter  for  the 
amount  of  the  loss»  the  assured  may  maintain  money 
bad  and  received  against  the  broker*  In  Wilkinson  v« 
C3cnf{b)  the  insurance  broker  had  debited  the  under* 
writer  with  a  loss,  and  taken  bis  acceptance  for  the 
balance  of  the  account  between  them,  payable  at  a  lat^ 
date  than  the  loss  would  have  been  payable  in  cash ;  and 
it  was  there,  held,  that  the  assured  might  maintain 
money  had  and  received  against  the  broker,  even  though 
the  acceptance  was  dishonored,  and  the  broker  had 
never  received  any  money.  These  authorities  shew  that 
the  broker  may,  under  circumstances,  become  debtor  to 
the  assured  for  the  loss.  The  present  case  is  much 
stronger  in  favour  of  the  underwriter,  for  the  plaintiff 
here  has  assented  to  receive  payment  by  the  acceptance 
of  the  broker.  When  the  loss  happened,  the  broker 
transmitted  to  the  plaintiff  his  account,  and  made  him- 
self debtor  for  the  amount  of  the  loss ;  and  the  plain- 
tiff, by  acquiescing  in  that  account,  and  drawing  on  the 
broker  fur  the  balance,  qgrees  to  accept  him  as  his 
debtor  instead  of  the  underwriter.  By  the  usage  of  the 
trade  the  broker,  who  is  the  common  agent  of  both 
parties,  does  not  receive  money  from  the  underwriter, 
but  transfers  to  the  assured  the  debt  due  from  him  to 
the  underwriter ;  and  to  that  transfer  so  made,  canfbrm* 
ably  to  the  general  usage,  the  assured,  in  this  ceae^  has 
assented. 

(a)  5  Qm^'  )99«  (0  6  TaunU  Ua 

£  e  9  Oatehtf 
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iO^l*  Gaseiee,  cbhtrk,  was  Stopped  by  the  Court 

.agdmk  Abboit  C.  J.    The  geaeTdl  rale  of  law  is,  that  if  a 

creditor  employs  An  ligent  to  receive  money  of  a  debtor, 
aud  the  agent  received  it,  the  debtor  is  discharged-as  ^ 
against  the  principal,  but  if  the  agent,  itifitead  of  re- 
ceiving mon^y,  writes  off  money  dtte  from  him  tcr  the 
debtor,  then  the  latter  is  not  discharged.  In  cases  of 
insurance  utoge  may  possbljr  introduce  a  difl^nt  rale; 
but  at  ali  events  an  underwriter  has  never  been  con- 
sidered discharged  aa  against  the  assured,  until  his 
taiame  had  be^n  struck  off  the  policy.  If  the  under- 
writer relies  on  his  communication  with  thb  broker,  as 
discharging  hitU  without  actual  payment  of  the  money, 
he  should  insist  that  his  name  should  be  struck  off  the 
policy,  if  that  be  done,  and  the  pldntiff  then  forbears 
to  call  upon  him  for  payment  within  the  period  war- 
ranted by  the  usage  of  the  trade;  then  the  underwriter 
may  be  discharged,  but  otherwise  he  is  not  The  name 
not  having  been  struck  off  in  this  case,  I  think  that 
the  plaintiff  is  entitled  to  recover. 

Batlet.  J.  I  am  of  opinion,  that  the  verdict  ought 
to  be  entered  for  the  plaintiff.  When  Russell  left  the 
policy  in  the  hands  of  Scpcety^  he  made  him  his  agent, 
to  receive  the  money  from  the  underwriter.  It  then 
became  the  duty  of  the  underwriter  to  pay  Savery  in 
money,  so  as  to  enable  him  to  hand  it  over  to  the 
assured.  In  this  case  the  defendant  did  not  do  so,  but 
left  it  to  the  broker,  to  make  the  payment  to  the  as- 
sured in  such  a  way  as  he  might  think  fit  In  fact,  he 
made  the  payment  by  a  bill  of  exchange,  which  ulti^ 
mately  was  ilot  available^   and  therefore  no  money 

cwiQ 
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came  to  the  bands  of  the  assured.     Now,  if  the  defend-        182I« 

ant  makes  the  broker  his  agent,  to  pay  the  money  over 

to  the  assured,  he  should  inquire  whether  he  has,  in 

point  of  fact,  made  that  payment.     If  the  name  had 

been  taken  off  the  policy  with  the  consent  of  the  assured, 

then,  when  the  underwriter  applied  to  the  broker,  he 

would  have  seen  that,  and. he  might  then  fairly  suppose 

that  there  had  been  actual  payment  made  by  the  broker 

to  the  assured.    If  the  defendant  had  used  due  diligence, 

be  might  have  learnt  whether  there  had  been  that  which 

the  assured  had  consented  to  receive  as  payment.    Here, 

if  b6  had  desired  to  look  at  the  policy,  he  would  have 

seen  that  that  raised  no  presumption  whatever ;  jffid  if 

he  had  then  asked  if  tliere  was  a  receipt,  he  would  have 

found  nothing  of  that  kind.     Th&  plaintiff  therefore^ 

never  put  it  in  the  power  of  Savery  to  hold  out  to  the 

defendant  that  the  money  was  in  point  of  fact  paid.    The 

&ct  of  his  taking  Saven^s  bill  was  nothing  more  than  an 

agreement,  to  accept  payment  in  that  way  if  it  should 

l)e  ultimately  available.     If  the  defendant  had  meant 

that  the  money  should  be  paid  by  bill,  he  should  have 

sent  that  bill  to  the  assured,  or  he  should  have  pledged 

his  own  credit  in  some  respect.    Savery  is  in  fact  the. 

agent  of  both  parties;   of  the  assured  to  receive  the 

money,  and  of  the  underwriter  to  make  the  payment 

He  has  not  done  his  duty  as  agent  for  the  underwriter, 

fi>r  he  has  not  in  fact  paid  the  money.     That  being  so, 

and  the  assured  having  done  nothing  to  hold  out  to  the 

underwriter  that  payment  had  been  made,  the  principal, 

who  has  trusted  an  agent  who  has  not  performed  his 

duty,  is  liable.    I  am,  therefore,  of  opinion,  that  this  rule 

should  be  made  absolute. 

E  e  4  Hoj^ROifp 
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1881#  HoLBOTD  J.    I  am  of  the  same  opinion.    The  de- 

livery of  the  policy  to  the  broker  to  settle  the  ]o99 
authorises  him  to  receive  the  money  due  to  the  atsared 
on  the  policy.  If  he  had  received  the  money,  and  after- 
wards fiuled,  the  assured  could  not  have  called  on  the 
underwriter  again,  because  he  would  then  have  paid  the 
money  to  an  agent  duly  authorised  to  receive  it.  But 
the  delivery  of  the  policy  to  the  broker  to  obtain  pay- 
ment does  not  authorise  him  to  settle  the  loss  in  any 
other  way  tbim  by  receiving  the  money.  Now,  in  this 
case^  the  policy  having  been  placed  in  the  hands  of  the 
broker,  an  account  is  made  out,  shewing  how  much  was 
due  from  the  assured  to  the  broker  on  one  hand,  and 
from  the  broker  to  the  iissured  on  the  other;  and  in 
that  account  the  broker  states  the  amount  of  the  loss 
in  question  to  be  a  sum  due  from  him  to  the  assured. 
It  was,  however,  in  iiict,  due  from  the  underwriter.  For 
the  balance  of  that  account  the  assured  drew  a  bill  on 
the  broker,  which  was  accepted  by  the  latter,  but  not 
paid  in  due  course,  and  that  without  any  default  of  the 
assured  in  endeavouring  to  obtain  payment.  This 
being  so,  I  cannot  distinguish  this  case  from  those  in 
which  it  has  been  decided,  that  receiving  a  bill  from  a 
third  person  is  not  a  satisfaction  of  H  debt,  in  case  the 
bill  be  not  eventually  paid,  unless  there  be  some  default 
in  the  holder,  I  think,  therefore,  that  there  has  not 
been  any  payment,  and  that  the  verdict  should  be 
entered  for  the  plaintiff. 

Best  J.     I  am  of  the  same  opinion.     The  broker 

was  only  authorised  to  receive  payment  in  money.     In 

this  case  the  defendant  has  settled  the  loss  with  the 

.broker,  that  is,  the  amount  due  to  the  plaintiff  has  been 

"• "^     '"'     '   ""'"''  ■  .IWOBT- 
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ascertain^  between  them^  and  the  broker  accepted  a        1881. 
bill  for  the  same.    Before^  however,  the  ginnz  of  a  bill       — -^ 

^  Runiti 

of  exchange  by  a  third  person  can  discharge  an  original  agauut 
debtor,  it  must  be  shewn  that  the  person  taking  that 
bill  agreed  to  accept  it  in  fall  satisfaction.  There  is  no 
such  agreement  in  this  case.  It  iqspears  clearly  that  it 
was  not  understood  by  the  plaintiff  that  the  original 
debtor  was  to  be  discharged ;  for  it  appears  that  that  has 
not  been  done  which  is  usually  done  when  the  under- 
writer is  discharged,  viz.  his  name  has  not  been  struck 
off  the  policy.  If  that  had  been  done,  it  would  have 
furnished  strong  evidence  that  it  was  struck  off  with  the 
pkintiff's  privity.  The  name  still  appearing  in  the 
policy,  I  think  it  must  be  taken  that  the  plaintiff  must 
have  accepted  this  bill  as  an  additional  security,  and  not 
with  an  intention  to  discharge  the  underwriter.  That 
being  so»  I  think  this  rule  should  be  made  absolute. 

Rule  absolute. 


Doe,  on  the  Demise  of  Thomas  Bryan,  against 
Christopher  Bancks. 

ITJECTMENT  to  recover  Unds  and  mines  in  the  AiMMofaMl 

parish  of  Broseley^  in  the  county  o{  Salop.  The  day  j^l^^jty  not 

of  demise  laid  in  the  declaration  was  the  18th  o(  April,  ^^S^XJ^i 

1820.     At  the  trial  before  Richardson  J.,  at  the  last  ^^^ 

Summer  assizes  for  th0  county  of  Sa/qp,  it  appeared  in  ^^''^l'* 

evidence^  that  on  the  Hth  December^   1S02,    Thomas  unto  and  pur- 

poMiiiftbe 

BiyoHf  by  an  indenture  of  lease  demised  to  Thomas  tenant  ahoald 

ccaw  working 
at  paj  time  two 
yean.  After  tbe  working  had  eeaaed  more  than  two  yean,  the  leinor  reoelTed  iciit :  Held, 
that  a  tenancy  from  year  to  year  was  not  thereby  created ;  for  the  lease  was  not  absolutely 
void  by  the  cesser  to  work,  but  voidable  only  at  the  option  of  the  lessor,  and  that  ho  mi^t 
avoid  the  lease  upon  any  coHir  to  wo^k  commcsciog  two  years  btfore  tba  day  of  dimiiS 
iutiw  fjcdnciitf 

Qoomoc 
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18SI.       Coambe  and  others  all  the  colliery,  coaI-woi*k,  iron, 
.         fitone-work,  rocks  and  quarries  in  and  under  certain 
BftTAK.       pieces  of  ground  of  T.  Bryan^  in  the  parish  dtBrosetey^ 
Bavcu.      except  trees,  &c.,  with  liberty  to  make  pits,  &c.     Ha- 
bendum from  thd  1st  o{  January  next  for  99  years,  ren- 
dei^ing  a  royalty  rent  of  Is.  2d.  for  every  ton  of  coals, 
and  Ss.  6d.  per  acre  for  the  hind.     The  lease  contained 
the  following  proviso :  *^  Provided  also,  and  it  is  mu- 
tually agreed  between  the  parties  hereto,  that  the  afore- 
said works  should  commence  and  begin  within  one  year 
from  the  date  thereof  and.  if  the  same  should  siop  or 
cease  working  at  any  time  two  years^  this  lease  shall  be 
deemed  void  to  all  intents  and  purposes/*    In  1809  the 
lease  was  assigned  to  the  defendant,  and  he  worked  the 
mines  eflbctually  till  May^  1813,  when  he  withdrew  the 
machinery,  and,   in  &ct,  abandoned  them.     In  May^ 
1815,    Men/,    1817,    and  April,    1819,    he,    for  the 
purpose  of  preserving  the  leasee  raised  a  few  tons  of 
coals  of  hardly  any  value.      At  Michaelmas,    1817, 
Bryan  received  rent,   and  gave  a  receipt  in  the  fol- 
lowing words:   <<  Receivedi  the  29th  September,  1817| 
of  Mr.  Bancks,  by  the  hands  of  Mr.  Birch,  the  sum  of 
4/.  85.  for  half  a  year's  rent  for  land  and  pits,^  due  this 
day,  by  me.''    In  March,  18 18,  Bryan  took  possession 
o^  the  mines;  but  Bands  brought  an  ejectmentt  A^d  in 
TViniiy  term,  1819,  obtained  judgment  by  defiuilt,  and 
a  writ  of  possession  was  executed  in  Bandcs*%  favour. 
It  was  objected,  m  the  part  of  the  defendant,  that  there 
was  no  forfeiture  of  the  lense^  as  the  woriis  had  never 
ceased  for  two  years.     Secondly,  that  the  forfeiture  had 
been  waived  by  the  receipt  of  rent  on  the  29th  of  Sep' 
tember^  1817;  and,  thirdly,  that,  at  any  rate,  by  the 
Receipt  of  rent  since  the  forfeiture,  a  tenancy  from  year 
to  year  had'  been  crefited,  which  could  only  be  deter- 
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ibined  by  a  notice  to  quit.    The  jury  expressly  found,       ISfil.  ^ 


Docdioi. 


that  since  1813  the  workings  had  been  temporary,  colln- 
sive,  and  fraodulent.  Richardson  J.  thereupon  directed  BttAir, 
a  verdict  to  be  entered  for  the  lessor  of  the  plaintiff,  re-  Baucis. 
serving  to  the  defendant  leave  to  move  to  enter  a  non- 
suit on  the  oljectionS  made  at  the  trial.  A  rule  nisi 
for  this  purpose  having  been  obtained  in  last  Michaet" 
imt5term, 

Campbell  now  shewed  cause.  The  working  of  the 
mines  to  preserve  the  lease  must  be  bona  fide,  the  rent 
depending  upon  the  coals  raised.  [The  ,Court  intimated 
a  clear  opiiiion  in  favour  of  the  lessor  of  the  plaintiff 
on  this  point,  and  desired  CatHpbell  to  proceed  to  the 
others.]  Secondly,  the  proviso  in  this  case  Is,  that  the 
lease  shall  be  void  to  all  intents  and  purposes.  It  cannot, 
therefore,  be  confirmed  as  against  the  landlord  by  the 
receipt  of  rent.  In  Co.  LitU  215.  a.  it  is  laid  down 
<*  that  where  the  estate  or  lease  is  ipso  fflcto  void  by  the 
condition  or  limitation,  no  acceptance  of  the  fent  after 
can  make  it  to  have  a  continuance!  otherwise  it  is  of  an 
estate  or  lease  voidable  by  entry.**  {a)  And  the  reason 
for  the  distinction  is,  that  the  acceptance  of  rent  cannot 
make  a  new  lease  when  the  old  one  is  determined ;  but 
the  acceptance  of  the  rent  is  a  sufficient  declaration  that 
it  is  the  lessor's  will  to  continue  the  lease ;  for  he  is  not 
entitled  to  the  rent  but  by  the  lease.  Finch  v.  ThroctmoT' 
ton  {J)\  and  MuHcarry  v.  Eyres  and  Others  (e?),  are  also 
iiathorities  in  point.  Thirdly,  no  tenancy  from  year  to 
year  was  created  for  the  rent  received  lit  Michaelmas^ 

[a)  1  /flit.  915.0.  and  IN  8  Rep,  66.  a.         (ft)  Cro.  JBHsu  S91. 
(e)  CVv.  Car,  511. 

1817, 
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ISSt;       IfrlT,  may  wdl  be 'considered  as  received  tmder  the 
lease.  .  The  landlord  may  be  admitted  to  say,  that  al- 


,  Btrja,  though  the  lease  subsisted  to  that  times  it  was  forfeited 
9iKt««.  bcfcre  Mardtj  1€I8|  when  he  took  possession.  He  may 
date  the  commencement  of  the  two  years  at  any  timei  so 
as  to  make  the  completion  of  it  at  any  period  in  the 
interval  between  the  receipt  of  the  rent  and  the  act  of 
taking  possession.  This  is  a  continuing  forfeiture;  and 
die  landlord  may  take  advantage  of  it  at  any  time  while 
it  does  continue. 

JeroU^  contra.  The  working  of'  the  eoal-pits  first 
ceased  in  March^>  1813.  In  Marchj  1815,  a  ferfeitore 
was  complete.  Itie  lease  then  became  void  to  all  intents 
and  purposes.  It  was  void»  therefore^  both  as  to  land- 
lord and  tenant  The  receipt  of  rent  subsequently  to 
that  period  created  a  tenancy  firom  year  to  year,  which 
ought  to  have  been  determined  by  a  notice  to  quit.  On 
the  other  hami,  if  the  lease  was  only  voidable  at  the 
option  of  the  lessor,  the  receipt  of  rent  would  confirm 
it  to  that  period.  If  this  be  not  the  true  construction 
of  the  lease,  the  consequence  may  be,  that  the  landlord, 
by  not  insisting  on  a  forfisiture  in  the  first  instance^  may 
induce  the  tenant  to  make  expensive  improvements,  and 
afterwards  deprive  him  of  the  benefit  arising  from  them. 

Abbott  C.  J.  The  question  in  this  case  is,  whether 
the  lessor  of  the  plaintiff,  in  the  month  of  HorcA,  1818, 
when  he  actually  ent^ed  and  took  possession  of  tlie 
fiurm,  had  a  right  to  do  so.  As  the  judgment  obtained 
against  the  lessor  of  the  plaintifl^  in  1819,  is  no  bar  to 
the  plaintiff  recovering  in  this  action,  so  neither  wiUonr 
judgment  in  favour  of  the  lessor  of  the  plaintiff  be  4»n* 

dusive 
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dusire  against  the  defendant,  bat  he  may  in  hk  turn        18tl« 


Doi»den« 


bring  another  ejectment    I  am  clearly  of  opinion,  that 
in  Mdrchf  1818,  the  lessor  of  the  plaintiff  had  a  right        Batavi 
to  recover.    If  the  defendant,  the  tenant  of  the  mine^       Bamcm. 
b|ul  first  ceased  to  work  on  Mkhaebna^'day^  1815,  the 
landlord  would  have  had  a  right  to  receive  the  rent  that 
became  due  on  MichadmiU'dajf^  1817,  because  die  cesser 
for  two  years  is  requisite,  in  order  to  make  the  lease 
void,  and  he  would  also  have  a  right  to  enter  on  the 
day  after  Mkhaelmas-day^   1817;  and  if  he  had  a  right 
to  enter,  provided  the  cesser  had  been  for  two  years 
only,  terminating  at  Michadmas^cn/^  1817,  which  is  the 
day  of  the  receipt  of  the  rent,  it  remains  to  be  con- 
sidered, whether,  if  the  tenant  had  ceased  to  work  &r 
six  years,  the  lessor  of  the  plaintiff  would  have  had  a 
right  which  he  would  have  had  on  a  cesser  of  two  years* 
Unless  the  defendant  can  establish,  first,  that  this  lease 
became  absolutely  null  and  void,  at  the  end  of  the  first 
two  years  against  both  parties,  so  that  no  action  what- 
ever could  be  brought  upon  it,  and  unless  he  can  also 
establish  that  the  receipt  of  rent  had  the  effect  of  cre- 
ating a  new  tenancy  from  year  to  year,  requiring  notice 
to  quit,  the  plaintiff  is  clearly  entitle^  to  recover.    I  am 
of  opinion,  that,  notwithstanding  the  language  of  this 
lease,  it  did  not  become  absolutely  void  by  a  cesser  of 
two  years,  unless  the  landlord  thought  fit  to  make  it  so. 
I^  indeed,  it  were  held,  that  a  lease  thus  became  abso- 
lutely null  and  void,  even  where  it  was  made  to  appear 
that  there  had  been  a  continuance  of  the  receipt  of 
rent  afterwards,  the  consequence  might  be,  that  when  ' 
the  landlord  at  an  advanced  period  brought  his  action 
of  covenant,  he  might  be  told  that  he  had  no  right  to 
maintaia.tbat  action,,  oathi^  ground Jibak  the  hMe  had 

become    * 
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1821«  become  void  by  forfeiture  many  years  before.  My 
^"^^  opinion  is,  that  the  lease  did  not  become  absolutely  void 
Bktaw,  at  the  end  of  the  first  two  years,  unless  the  landlord 
BAxckii  chose  to  make  it  so.  He,  however,  forbears  to  do  so, 
and  continues  receiving  the  rent^  and  giving  the  tenant 
an  opportunity  of  setting  to  work  at  the  mines,  which 
he  neglects  to  do.  I  am  of  opinion,  that  the  landlord 
had  a  right,  as  soon  as  he  had  received  the  rent  up  to 
Michaebnas-^UN/f  1817,  to  enter  and  avail  himself  of  th(9 
forfeiture  incurred  during  the  last  two  years.  I  think 
he  might  have  done  so  on  the  veiy  next  day :  at  any 
rate^  he  has  a  right,  now  that  there  has  been  a  continued 
cesser  for  two  years  previous  to  the  ejectment  brougbti 
to  enter  upon  it.  There  is  no  distinction  between  the 
very  day  after  the  receipt  of  the  rent  and  the  period  d 
a  week  or  moQth.  I  am  of  opinion,  that  the  le^^al  effect 
of  this  instnunent  is,  that  it  is  voidable  only  at  tlie 
election  of  the  landlord^  itnd  that  be  is  at  liberty  to 
make  the  lease  void  at  the  end  of  any  two  years,  darin||^ 
which  two  years  there  had  been  a  continued  cesser  to 
work.  In  the  present  case^  the  defendant. )ifd  ceased 
to  work  for  ^e  period  of  two  years  previoiis  to  th^ 
commencement  of  the  action*  I  think,  therefore^ 
that  the  plaintiff  is  entitled  to  recover.  This  rule^ 
therefore,  must  be  discharged. 

BaylstJ*  I  am  of  opinion,  that  the  true  con* 
s^ruction  of  the  proviso  in  this  lease^  ^^  that  it  shall  be 
null  and  void  to  all  intents  and  purposes  upon  a  cesser 
of  two  years,"  is,  that  it  shall  be  voidable  only  at  the 
option  of  the  lessor,  and  that  it  does  not  lie  in  the 
mouth  of  the  lofssee,  who  has  been  guilty  of  a  wrongful 
actt  ij;^  qpi^tipg  po  work  in  pursuance  of  his  covenanti 

to 
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to  avail  himself  of  that  wrongful  act,  and  to  insist,  that  1881. 
thereby  the  lease  has  become  void  to  all  intents  and  ^  7" 
purposes.  By  the  express  provisions  of  the  IS  Eliz.  -  BaTA«, 
r.  10.,  ccrtmn  ecclesiastical  leases  are  made  vpid,  to  all  Baicsiu 
intents,  constructions,  and  purposes ;  yet  it  has  been  fre- 
quently held,  that  such  leases  are  good,  during  the  life 
of  the  person  by  whom  they  are  made.  I  think,  theri&* 
fore^  that  the  fair  construction  of  this  lease  is,  that  it 
is  void  only  at  the  option  of  the  lessor,  and  that  the 
receipt  of  the  rent  on  the  29th  September^  1817,  has  not 
destroyed  his  right  to  bring  this  ejectment.  I  consider 
the  demise  as  beings  in  substance,  made  in  March^  1818, 
when  he  entered  on  the  premises*  Now  if  ^  had  thei| 
brought  an  ejectment,  he  might  have  called  a  witness 
to  prove,  that  from  March^  181$,  down  to  Marci^  1818« 
he  had  been  constantly  watching  the  pit,  and  that  no 
work  had  been  going  on.  That  witness  may  not  have 
known  the  pit  before ;  and  it  surely  would  be  no  an- 
swer to  say,  that  the  defendant  had  be^  gmity  of  a 
previous  cesser,  or,  in  other  words,  that,  be  had  not 
worked  the  mine  from  the  1st  of  March^  181S.  The 
effect  of  the  receipt  of  rent  on  the  29th  September^  1817, 
cannot  amount  to  more  than  an  acknowledgment  on  the 
part  of  the  lessor  of  the  plaintiiB^  that  no  forfeiture  was 
then  complete.  He  does  not  thereby  admit  that  a  for- 
feiture  may  not  have  been  inchoate,  but  merely  that  it 
was  not  complete^  so  as  to  entitle  him  to  bring  an 
ejeptment  I  think  that  the  landlord  has  it  in  his 
election  to  make  this  lease  void  or  not;  that  he  is  not 
bound  to  exercise -that  election  in  the  first  instance;  and 
that  though  he  may  waive  it  from  time  to  tim^  he  is  at 
liberty  afterwards  to  insist  on  the  forfeiture  in  respect  of 

sub* 
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1 8f  1.  subflequeot  misoonduct.  The  case  of  DoCf  an  the  Demise 
^Boscawetiy  v.  Bliss  (a)  is  very  much  in  point  There 
it  was  expressly  held,  that  a  lessor  who  has  a  right  of 

BAMciTt.  re-entry  reserved,  on  a  breach  of  a  covenant  not  to 
underlet,  does  not,  by  waiving  his  re-entry  on  one  un- 
derletting, lose  his  right  to  re-enter  on  a  subsequent 
underletting.  And  Qibbs  J.  is  there  reported  to  have 
said,  <<  It  might  as  well  be  contended,  that  if  a  landlord 
once  knew  that  his  premises  were  out  of  repair,  and  did 
not  sue  instantly,  be  could  never  after  re-enter  for  a 
breach  of  covenant  committed  by  their  not  being  re-, 
paired."  I*am  of  opinion,  that  the  receipt  of  the  rent,  in 
Sq^embeTf  lBi79  did  not  destroy  the  right  of  the  lessor 
of  the  plaintiff  to  take  any  part  of  the  period  between 
September^  1815,  and  September^  1817,  as  a  period  in 
which  a  forfeiture  was  inchoate  and  beginning;  and  that 
if  the  cause  of  forfeiture  continued,  he  is  at  liberty  to 
add  to  that  the  subsequent  period,  from  September  till 
the  March  following,  so  fits  to  complete  the  period  of  two 
years.  For  these  reasons,  it  seems  to  me  that  the  ver- 
dict was  right 

HoLROYD  J.  I  am  of  opinion,  that  the  tenant  cannot 
insist  that  the  lease  is  void  against  the  will  of  his  land- 
lord, and  also,  that  the  acceptance  of  the  rent  will  not 
create  a  tenancy  from  year  to  year.  The  tenant  cannot 
insist  that  his  own  act  amounted  to  a  forfeiture;  if  he 
could,  the  consequence  would  be^  that  in  every  instance 
of  an  action  of  covenant  for  rent  brought  on  a  lease 
containing  a  proviso,  that  it  should  be  Void  on  the 
non-performance  of  the  covenants,  the  landlord  would 

(a)  4  Tuuni,  735. 
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be  defeated  by  a  tenaat  shewing  hit  own  de&olt  at  a      •  TB2I. 


Dmv  Mm* 


prior  period,  which  made  the  lease  Ycid.  Ifthat  be 
90,  thi^re  is  nothing  to  prereaC  the  landlord  claimitig  Bvrkn, 
for  the  forfeiture  of  this  leasee  for  a  ceasing  to  work  SAirexs* 
ftutMequeot  to  the  29th  Sepiembtr^  1815.  That  ceasing 
tp  work  for  two  years  after  the  29th  ciS^eitAerf  1815, 
would  not  make  a  forfeiture  until  after  the  expiration  of 
the  day  of  die  2901  September^  181 7.  Now  that  is  not 
iacoQsist^t  with  tiie  receipt  of  the  rent  on  that  day,  for 
suppottug  it  to  be  a  receipt  of  rent  under  the  lease,  still 
(he  landlord  may  consistently  say  that  the  lease  was  for- 
ieited  on  the  30th  September^  or  the  1st  of  Octdbet^  1917, 
for  tW0 years  cesser  of  work  prior  to  either  of  those  days. 
lAlthou^  the  landlord,  by  the  receipt  of  the  rent  on  the 
29th  September^  1 817,  may  faa?e  admitted  that  the  lease 
.was  existing  on  that  day,  yet  he  may  avoid  it  on  a  for* 
feitnre  wUch  became  complete  at  a  subsequent  peHod. 

Best  J*  In  construing  this  clause  of  the  lease,  we 
must  k>ok  to  the  object  which  the  parties  had  in  view. 
The  rent  was  to  depend  upon  the  number  of  tons  of 
coak  raised.  In  order  to  derive  any  benefit  from  the 
nmM^  it  was  the  object  of  the  landlord,  by  introducing 
tfab  clause^  to  compel  his  tenant  to  work  it.  The  clause 
(flierefere  was  introduced  solely  for  the  benefit  of  the 
lanifiord,  to  enable  him  in  case  of  a  cesser  to  work,  to 
take  possession  of  the  mines,  and  either  work  them 
Mttiself,  or  let  them  to  some  other  tenant  That  there* 
fore  being  the  object  of  the  parties  in  introducing  this 
'OUttse,  I  think  it  will  be  fully  answered,  by  holding  the 
l^ase  to  be  void  at  the  option  of  the  landlord.  Besides, 
I  take  it  to  be  an  universal  principle  of  law  and  justice, 
that  no  man  can  take  advantage  of  bis  own  wrong. 

Vol.  IV.  Ff  Now 
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1831.       Now  it  would  be  most  inoonusteQi  with  that  principle 

•"^"       to  permit  the  defendant  to  protect  himself  against  the 

Bjit4h«      consequences  of  this  actton,  by  afterwards  setting  up 

Bakcki.      his  own  wrongful  act  at  a  former  periods    It  appears  to 

me  that  this  was  a  continued  forfeiture^  and  that  the 

landlord  had  a  right  to  tal^e  advantage  of  it»  whenever 

he  thought  proper  so  to  do«    If  the  tenant  be  induced 

by  the  landlord's  not  taking  advantage  of  the  fbr^ure 

in  the  first  instance  to  make  improvements,  a  ^Dourl  of 

equity  would  perhaps  grant  him  relief*      Upcm  tho 

wholes  I  am  of  opinion  that  the  rule  for  a  new  trial 

should  be  discharged* 

Role  discherged. 


Ward  and  Another,  Aqeiga^ea  of  GBBAvsa,  a 
Bankrupt,  against  Wilkinson  and  Another. 

In  twwby  ^.  HTROVER  for  oil  of  peppermint.    At  the  trial  before 
if  A  competent  Abbott  Ct  J.   at    the   Lon^ixm   sittings   after  last 

witncM  to  prore  i     «       i 

property  in        Michoelmas  term,  the  plaintiff's  case  was,  that  the  bank* 
hinitflfi 

rupt  had  purchased  the  oil  of  peppermint  of  one  Beak, 
and  obtained  from  him  a  delivery  order  on  the  evening  of 
the  9th  of  August^  (the  act  of  bankruptcy  having  been 
committed  on  the  10th,)  and  that  the  oil  had  been  seized 
by  the  sheriff  under  a  fraudulent  execution  against  the 
bankrupt  at  the  suit  of  one  Penyman^  who  had  sui>- 
sequently  delivered  it  to  the  defendants,  in  paymeolt  of  a 
debt  he  owed  them.  The  defence  wa%.  that  the  bankrupt 
had  fraudulently  obtained  possession  of  the  oil  from 
Beaky  at  a  time  when  he  was  not  ii;  a  situation  tp  per- 
form his  contract,  and,  consequents;^,  thi^t  uoder  th^iiie 

ciKcmn« 
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drcamstanoei  no  property  bad  passed  to  him  or  hb       tSSl. 
assignees.    Seale  was  called  as  a  witness  to  prove  thw       TT"" 
the  delivery  prder  was  only  given  by  him  to  enable  the        'V^^ 
bankrupt  to  take  the  oil  home  and  mspect  it  ih  bulk, 
and  that  it  was  ^ressly  sttpulatedi  that  the  bankrupt 
sbotild  not  sell  the  oil  nntil  Beale  was  paid  by  a  good 
bill.    The  Lord  Chief  Justice  rejected  diis  evidence,  on 
die  grottnd  that  Beak  was  hot  a  competent  witness  to 
prove  title  in  himself.    A  rule  nisi  for  a  new  trial  having 
been  obtained  in  last  Hilary  term, 

Marryat  now  shewed  cause.  This  evidence  was  pro* 
perly  rejected,  inasmuch  as  BeaU  had  an  interest  Hi* 
proving  the  property  in  himself.  If  the  assignees  suc- 
ceed in  this  action,  Beale  could  not  recover  against 
them;  if,  however,  the  assignees  were  defeated  in  this 
action,  Beale  would  then  be  entitled  to  recover  ag^dnst 
the  dafendtat. 

SkarkH  and  WUi^  contnl.  In  iter  t^  The  fPMktn  if 
ike  Fleet  (a),  it  Was  held  on  a  trial  fit  bar,  fiiat  n6 
v^dict  can  be  given  in  evidence  but  such  whereof  the 
benefit  may  be  mutual,  that  is,  such  as  inigfat  hate 
been  given  in  evidence  either  by  the  plaintiff  or  the 
defendant,  and  Chief  Baron  GUhert  {b)  lays  it  down, 
that  nobody  can  take  benefit  by  a  verdict,  who  had  not 
been  prejudiced  by  it,  had  it  gone  contrary.  Now 
hereifjB^afe  brought  an  action  against  Wttkms&n^  i\AA 
verdict  could  not  be  given  in  evidence  for  himi  because 
it  l9  not  between  the  sa(me  parties :  and  for  the  satte 
teason,  il  an  tuition  wave  bt^ooght  by  BeaU  agtfinlit 

(a)  Sep.  temp.  MoUf  IH,  (»)  QHbertU  Mwkncepp.  SS. 
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be  evidence  for  them  against  Beate, 

Abbott  C.  J.  I.  am  of  opinion,  upon  further  con- 
sideration, that  I  ought  to  have  received  this  evidence. 
The  true  question  in  these  cases  is,  whether  the  verdict 
would  be  evidence  in  favour  of ,  the  witness  in  an  action 
brought  by  him  to  recover  the  same  property.  Now 
the  verdict,  if  in  favour  of  the  present  defendant,  never 
could  be  evidence  for  Beale^  unless  it  would  be  evidence 
against  him,  in  the  event  of  its  being  in  favour  of  the 
present  plaintifis.  If  the  verdict  were  in  favour  of  the 
plainti£&,  mi/Beale  were  to  bring  an  action  against 
them  for  the  goods,  they  could  not  give  in  evidence 
against  Beale  the  verdict  obtained  in  the  present  action, 
because  Bedle  was  not  a  party  to  that  suit ;  and  if  it 
could  not  be  given  in  evidence  against  Beale^  neither 
can  it  be  given  in  evidence  for  him.  In  fact,  the 
proving  of  the  title  in  himself  in  this  case,  does  him 
no  good,  and  consequently  be  stands  indifferent  as  to 
the  l<^al  result.  I  think,  therefore,  that  the  testimony 
ought  to  have  been  received,  and, that  this, rule  must 
be  made  absolute. 

HoLROYO  J«  The  rule  is  now  perfectly  established, 
that  a  i^erson  is  a  competent  witness  unless  he  be  in- 
terested, in  the  event  of  the  suit*  Beole  in  this  case,  is 
not  interested  in  the  event  of  the  suit,  for  the  verdict  in 
tills  action  would  not  be  evidence  in  an  oction  brought 
by  him.  The  case  of  Nix  v.  Cutting  {a)  is  an  authority 
in  point.     It  was  an  action, of  trover  for  a  horse,  and 

the 
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the  question  was,  whether  one  Denm/^  who  gave  evidence  .1821. 
on  the  part  of  the  defendant,  was  an  admissible  witness.  " 
He  stated,  tliat  it  was  agreed  between  the  plaintiff  and  ngnins$ 
himself  that  he  should  take  the  horse  as  a  security  for 
the  payment  of  1 5/.  deposited  by  him  with  the  plaintifi^ 
and  that  the  horse  should  be  sold  at  the  next  Woodbridge 
&ir.  If  the  money  was  not  paid  by  that  time.  The 
money  was  not  paid  by  that  time,  and  the  witness  sold 
the  horse  at  Woodbridge  fair  to  the  defendant.  A  rule 
nisi  having  been  obtained  for  a  new  trial,  on  the  ground 
that  this  evidence  ought  not'  to  have  been  received,  the 
Court  of  Common  Pleas  confirmed  the  opinion  of 
Grose  J.  at  nisi  prius,  that  the  evidence  was  admusible, 
on  the  ground  that  the  verdict  would  not  be  evidence  in 
favour  of  the  witness  in  any  case.  It  seems  to  me  that 
that  case  is  expressly  in  point,  and  ought  to  govern  the 
'  present.  I  think,  therefore,  this  rule  ought  to  be  made 
absolute. 

Best  X  concurred. 

Rule  absolute. 


Treacher  against  Hinton, 

T^ECLAR ATION  by  the  indorsee,  against  the  ac-  in  an  acOoa 

ceptor  of  a  bill  of  exchange,   addressed  to   the  ^SrofaSl 
defendant,  at  Plymouth^  and  accepted,  payable  at  Sir  Snker'0*is 


John  LiAbock's  And  Co.,  bankers^  London.    The  declar-  r*'      ^^. 

*  to  praiv  notice 

ation  contained  an  averment  of  presentment  at  Sir  of  non  payment 

'^  to  toe  acceptor. 

John  lAd)bocV%  and  Co.,  refusal  of  payment,  and  notice  ^e  Court  may 

order  a  ? erdict 

to  the  defendant.     At  the  trial  before  Abbott  C.  J.,  at  to  be  entered 

,       for  the  plaintifl*, 

the  London  sittings    after  last  Michaelmas  term,   the  where  Uie  cause 

was  undefended 
at  nisi  prius,  and  tb«  Jud^  directed  a  non&uit,  with  Ubsrty  to  the  plaintiff  to  move  to 
a  vodict. 

F  f  8  plaintiff 
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1821^  plwitiff  proved  the  hand-writiag  of  the  defendants  the 
preeentment  at  Sir  JtAn  Lubboclff  and  Co^  and  the 
f^ttsai  to  pay*  AUatt  C  J*  inclined  to  think,  that  since 
the  late  decision  of  the  House  of  Lords,  in  JBmc  v. 
Yotii^  the  plaintiff  was  bound  to  pro^  that  he  had 
given  notice  of  non-payment  to  the  defendant;  and  the 
cause  being  undefended,  he  nonsuited  the  plaintil^  with 
liberty  feir  him  to  move  to  enter  a  verdict  for  the  sum 
mentioned  in  the  bilL  A  rule  nisi  for  that  purpose 
having  been  obtained  in  last  HUary  term, 

WiUs  now  shewed  cause;  Tlie  effect  of  a  special  ac* 
peptanoe  is  to  impose  on  the  holder  of  the  bill  the  duty 
nf  giving  notice  to  the  acceptor,  in  case  the  bill  be  dis- 
hoooured'at  the  place  specified,  and  that  results  from 
the  late  decision  of  the  House  of  Lords  in  Bxnoe  v. 
Ymmg.  (a)  Hie  acceptance  is  nothing  more  than  an 
order  to  the  banker  to  pay  the  money,  and  an  undertaking 
that  the  acceptor  had  an  authority  to  address  the  bill  to 
him.  In  its  operation  and  e£Pect  it  is  like  a  draft  cm  a 
banker.  It  is  so  treated  by  all  the  parties  concerned. 
It  is  clearly  an  authority  to  pay;  and  in  practice  the 
banker  does  pay,  and  it  has  been  considered  in  the 
nature  of  a  draft  on  a  banker  by  courts  of  law.  Parker 
V.  Gordon  (d),  and  Elford  v.  Teed  (c),  are  authorities  to 
shew,  that  a  bill  accepted,  payable  at  a  banker^s,  must, 
like  a  check,  be  presented  within  the  usual  banking 
hours.  Now,  in  order  to  charge  the  drawer  of  a  check, 
it  is  necessary  to  give  him  notice  of  non-payment  by  the 
hankers;  and  there  is  no  reason  why  the  same  rule 
should  not  apply  to  the  case  of  a  bill  payable  at  a 
banker's*  At  all  events,  the  Court,  in  this  case,  have 
no  power  to  order  a  verdict  to  be  entered  for  the  plain- 

(n)  2  J7ro.  ^  B,  (6)  7  Enttf  985,  (c)  I  U.  ^  S.  28. 

tiflv 
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Yerdict)  which  they  have  not  done  in  the  present  cftse; 
and  the  defendant  not  hating  consented  that  the  nonstiit       againsi 
thould  be  set  aside^  and  a  vetditt  entered^  the  Court 
cannot  now  otder  that  to  be  done. 

Abmhainy  cotitrd>  tms  stopped  by  the  Court. 

Abbott  C.  J.  I  dm  of  opinion  that  thid  rul^  ought 
to  be  made  absolute*  Bilk  of  exchange^  of  Mb  y^t^ 
have  been  mftde  payable  by  the  tt6()ept^ri  dthet  hi  tho 
bouaea  of  his  friends  or  agents,  they  being  eitpfessly 
nmned  in  the  acceptaneiV  or  at  bdnldng-hotisesy  or  at 
houses  merely  described  by  their  number  in  a  certatd 
street*  It  is  most  convenient,  thdt  the  dame  rule  should 
be  laid  dowtt^  as  flppIieaUe  to  ftlt  these  edse?.  The 
moet  plain  and  simple  rule  to  lay  down  is  this,  that  the 
effect  of  any  acceptance  in  any  of  these  forms  is  a  i$ub-^ 
atittttion  of  the  houte,  btfnket,  or  other  person  therein 
meirtionedi  for  tb^  boose  or  residaice  of  the  ifcceptor 
and,  consequently,  thut  th0  priMntment  at  the  hoitfse^  or 
to  the  person  named  hi  the  aceeptance^  ie  eqfuivdlent  to 
presentment  at  the  house  of  the  Acceptor.  This  rule,  I 
think,  Will  be  equally  applicable  to  the  case  of  every 
acceptance,  and  will  be  convenient  and  advantageous  to 
jthe  public.  On  the  other  point,  I  have  no  doubt  that 
the  Court  have  the  power,  in  this  case,  to  order  thd 
verdict  to  ht  exitered  for  the  plaintiff.  I  have  fr^qtreiitly 
adopted  this  practice,  in  Mdefended  causes,  ttuA  I  knfow 
of  no  other  certain  mode  of  ^vhig  (he  defendant,  in  m 
undefended  cause,  the  benefit  of  a  legal  objection. 

BAYtEY  J.  I  have  nd  doubt,  that,  under  the  circum- 
stances of  this  case,  the  Court  taay  order  »  verdict  to' 
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AllsNi  Assignee  of  Johnson,  a  Bankrupt, 
against  Cannon  and  Others. 

AperKmUving  HP  ROVER  by  the  plaiutiff,  as  assigtiee  oijohnton^  a 
ifotrJ^Si  bankrupt    At  the  trial  before  Park  J.,  at  the  last 

tioM  to£ ^-  Summer  assizes  for  the  county  of  Laneasiet^  it  appeared 
infu^ud  buy*  ^baj  ^hg  bankrupt  had  for  several  years  carriefl  on  the 
which  an  after-  business  of  a  linen-draper  in  the  hie  ofManf  and  had 

wards  uiAd  in 

Hhiii^jfMttnt  from  time  to  time  come  over  to  England  and  purchased 

•gaioatwhoma  goods,  which  he  afterwards  sold,  in  the  eonrse  of  his 

bMJuru^maj    trade,,  in  the  JUe  qfMauf  but  he  had  never  sold  any 

^a  altboi^    goods  in  England.    It  was  objected,  that  in  order  to 

^aoU^m^JoSr  ''^^  ^™  ^  trading  person  within  the  meaning  of  the 

in  England,      bankrupt  laws,  there  ought  to  have  been  both  a  buying 

and  selling  in  England.    The  learned  Judge  ovei^mled 

this  objection,  and  a  verdict  was  found  for  ihe  plaiDtt£ 

A  rule  nisi  for  a  new  trial  having  been  obtained  in  lait 

Michadmas  term,  upon  the  objection  taken  at  the  trial, 

the  Court  now  called  iqKm 

HuUock  Seijt  and  LUtledale^  to  support  the  tule. 
The  bankrupt  was  not  a  trader  within  the  meaning  of 
the  statute  1  J(ic.  1.  c.  15«,  for  he  only  bought  goods  in 
England  ;  wherea^  to  make  bim  a  trader  sol:gect  to  the 
bankrupt  laws,  he  ought  to  have  bought  asid  sold  in 
England.    They  cited  Williams  v.  Nunn.  (a) 

Abbott  C.  J.  I  am  of  opinion  that  a  person  living 
in  the  Isle  ofMan,  coming  from  time  to  timd  to  Eng- 

(a)  1  Taunt,  270. 

land^ 
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landf  and  porchaaiDg  goods  to  be  sent  to  the  I^  fffMan^        182 1, 
and  which  are  there  soldi  is  a  person  using  the  trade  of       --^- 
merchandise  withm  the  meaning  of  the  statute  of  1 3  iSUx.       nffsmu^ 
e.  7*  and  \Jac.  1.  c  15.     In  Ex  parte  Smith  (a)>  the        ^  "^ 
bankrupt  was  never  resident  in  England^  nor  had  ever 
traded  in  England^  and  he  had  eome  over  on  purpose  to 
get  the  commission  taken  out  against  him ;  yet  Lord 
Hardakke  held  him  to  be  a  trader  subject  to  the  bank- 
nipt  laws.    In  Bird  x.  Sedgmkk  {b\  and  jUestander  v. 
*  Vaughan  (c),  it  was  heM  that  a  person  trading  to  Eng^ 
Umd^  though  not  a  residrat  trader  in  England^  is  an 
object  of  the  bankfupt  kw%  if  he  commits  an  act  eif 
bankruptcy  here.     Upon  the  authority  of  those  cases^ 
and  upon  the  words  of  the  statute,  I  have  no  doubt  that 
the  bankrupt  was  a  trader;  and  I,  therefore,  think  that 
tbis  rule  should  be  discharged. 

Rule  discharged* 

See  Dodsworih  v.  Anderson^  Sir  T.  Beofm.  315. 

(a)  Cbw/wr*,  40S.  (I)  Mk  11&  («)  Cb^per.MS. 


Charles  Innell  and  Elizabeth,  his  Wife,     Tkundt^, 
against  Newman  and  Another. 

TERFISf  in  last  Michaelmas  term,   had  obtained  a  Husbradand 
rule  calling  upon  the  defendants  to  shew  cause  why  wte  under?*' 
the  plea  puis  darrain  continuance^  put  in  by  them  at  the  hTrtip^latoS^ 

that  his  wife 
should  enjoy,  as  her  separate  and  distinct  property,  all  effects,  &&  which  she  might 
aequite,  or  whicb  by  any  gift,  grant,  &c.  or  representation,  she,  or  he  in  her  right, 
night  be  entitled  to ;  and  that  he  would  not  do  any  act  to  impede  the  operation  of  that 
deed,  but  would  ratify  all  lawful  or  equitable  proceedings  to  be  brought  in  his  or  their 
names,  for  recovering  such  real  and  penooal  estates;  and  the  wife  haviug,  as  executrix  of 
R,  Jf.,  commenced  an  action  on  a  promissory  note  against  defendants  in  the  names  of  her 
husband  and  herself,  the  husband  released  the  debt,  which  release  was  pleaded  puis  darrain 
continuance.  The  Court,  on  application,  ordered  such  plea  to  be  taken  off  the  record,  and 
ths  xdaue  to  be  gi? en  up  to  be  csnceUed. 

'trial 
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1821.        trial  of  this  cause,  should  not  be  taken  off  the  record, 
■  and  the  release  therein  mentioned  be  delivered  up  to  be 

agohut  cancelled.  It  appeared  upon  the  affidavits  tliat  the 
action  had  been  commenced  by  Elizabeth  Inndl,  the  wife 
of  the  plaintifl^  as  executrix  of  Richard  Moss^  to  recover 
a  sum  of  money  due  upon  a  promissory  note;  and  that 
the  cause  being  at  issue^  the  defendants,  at  the  last 
assizes  for  the  county  of  Oxford^  on  the  13th  of  July, 
pleaded,  puis  darrain  continuance,  a  release  executed  on 
the  Sd  day  o{July  by  Charles  InneU,  the  plaintiff.  The 
affidavits  then  stated  that  the  action  was  commenced  and 
prosiecuted  for  the  sole  benefit  of  Elizabeth  InneU^  and 
that  on  December  7th,  1798,  a  regular  deed  of  separation 
was  entered  into  between  Charles  Inndl  and  his  wife, 
whereby  he  i^reed  to  allow  her  to  enjoy,  as  her  distinct 
and  separate  estate  and  property,  all  such  effects  what- 
soever which  she  might  thereafter  purchase  or  acquire, 
or  which  by  any  gift,  grant,  limitation,  devise,  bequest, 
descent,  or  representation,  she  or  the  said  Charles  InneBj 
his  heirs,  executors,  or  administrators,  in  her  right, 
should  or  might  be  entitled  to;  and  that  these  should 
be  enjoyed,  without  any  interruption,  by  the  said  Charles 
InneU:  and  that  he  would  not,  at  any  time^  do  any  act 
to  impede  the  operation  of  that  deed,  but  would,  at  all 
times,  allow  of,  ratify,  and  confirm  all  lawful  and  equit- 
able proceedings  to  be  brought  or  prosecuted  in  his  or 
their  name  or  names,  with  or  without  the  said  Elixabelh 
his  wife,  for  recovering  and  obtaining  such  real  and 
personal  estates.  The  affidavits  further  stated,  that 
from  the  execution  of  the  deed  the  parties  had  con« 
stantly  lived  separate ;  and  that  the  release  was,  as  they 
verily  believed,  collusively  obtained. 

W.E. 
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W.  E.  Taunton  and  G.  JR.  Cross  sinewed  cause,  and       1821, 
contended  that  the  deed  of  separation  in  this,  cause  was        u^^, 
wholly  illegal ;  and  that  the  husband  might  at  any  time        Hfn^ 
resume  his  marital  rights,  notwithstanding  its  provisipns; 
and,  besides,  even  if  that  were  not  so,  the  Court  would 
hardly  enforce  the  provisions  of  such  a  deed  by  a  sum- 
mary ^proceeding.      Here^    too,   the  husband,  may  be 
liable  for  the  debts  of  the  testator,  in  case  of  a  devas- 
tavit;  and  it  therefore  could  never  be  in  the. contem- 
plation of  the  parties,  that  the. wife  should  receive  the 
money  due  to  the  testator.     In  Jenkins  Bep»  79.  it  is 
laid  down,  that  the  husband,  by  his  grant,  may  dispose 
of  the  goods  and  chattels  which  bis  wife  has  in  her  own 
right,  or  as  executrix*      The  object  of  this  deed  of 
separation  was  only  to  secure  to  the  wife  all  the  property 
which  she  might  have,  or  of  which  she  might  be  entitled 
to  the  beneficial  enjoyment ;  but  it  was  never  intended 
to  include  property  which  she  had  solely  in  her  repre- 
sentative  capacity. 

Jenns  and  CantpbeUf  contra,  were  stopped  by  the 
Court. 

Abbott  C.  J.  Whilst  the  husband  continues  to 
relinquish  his  marital  rights,  it  would  be  contrary  both 
to  equity  and  justice,  if  wc  were  to  allow  him,  in  direct 
violation  of  the  contract  which  he  has  made,  to  execute 
a  release  of  this  sort,  and  thereby  to  rendei'  the  suit 
commenced  by  his  wife  in  hef  character  of  executrix 
utterly  unavailing.  It  is  not  necessary  for  us  to  decide 
as  to  the  right  of  the  husband  to  receive  the  money, 
when  recovered. by  the  present  action«  All  that  we  do^ 
on  the  present  occasion,  is  to  say  that  he  shall  not  be 

allowed 
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1821.  allowed  in  this  manner  to  prevent  the  suit  from  pro- 
ceeding.  I  am  therefore  of  opinion  that  this  rule  ought 
to  be  made  abscdnte. 


Baylby  J.  I  am  of  the  same  opinion.  The  wife  in 
this  case  is  bound,  as  executrix,  to  act  for  the  general 
benefit  of  all  persons  interested  under  the  will  of  the 
testator;  and  the  husband  ought  not  to  be  permitted  to 
prevent  this  by  a  wrongful  act,  which  would  amount  to 
a  devastavit  on  his  part  He  is  not  to  release  the  debt 
without  sqffident  compensation,  but  ought  to  suffer  the 
suit  to  go  on,  lo  ascertain  the  amount  of  the  debt  He 
may,  perhaps,  be  entitled  to  intercept  the  money,  when 
it  is  ascertained  upon  a  trial  how  much  is  due;  but  he 
ought  not  to  be  allowed  in  this  manner  to  prevent  any 
trial  from  taking  place.  I  think,  therefore^  that  this 
|dea  ought  not  to  stand. 

HoLROTD  J.  I  think  that  this  release  ought  not  to 
be  allowed  to  be  available  to  the  defendants,  being  given 
under  such  circumstances,  and  in  the  progress  of  the 
cause.  I  do  not  agree  in  the  construction  which  has 
been  put  on  the  deed  in  the  course  of  the  argument ;  it 
seems  to  ne  to  extend  to  property  claimed  by  the  wife 
in  her  representative  capacity,  and  I  think  tbitf  this 
release  is  clearly  in  fraud  of  the  deed  of  separation. 
Here^  too,  the  husband  is  only  named  as  plaintiff  for 
conformity,  and  he  ought  not  to  be  allowed  to  release 
the  debt ;  for  to  do  so  would  be  a  fraud  upon  the  per* 
sons  having  an  interest  under  Ae  will  of  the  testator. 

BssT  J.     This  action  is  brought  on  the  fotth  of 
the  stipidalioa  cantaiaed  m  tfe  deed  of  sqaaratios;  and 

Ithjok 
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ImntLb 

Mbwmax. 


I  think  that  the  hiisband  ought  not,  under  snch  cirennn       18S1. 
stancef,    to  be  allowed  to  release  the  debt,   and  so 
altogether  to  defeat  the  actiout 

Role  absolute,  (a) 

(a)  SaeZi^v.XtffA,  1  Am.  4*  Ail.  447* 


Campbell  and  Others  agaimt  Inks8«  ^"fluu 

A  SSSUMPSIT  on  a  policy  of  insurance^  dated  SOth  Upon  «  poUcy 
Mb/^  181S,  upon  the  ship  Mars  and  her  cargo,  the  dedwation 
bim  London  to  IhrfoUc^  in  FiV^nia,  and  from  thence  ^"^i;^^ 
to  Wamingkm^  in  Norik  CaroUna^   at  a  pfemiam  of  ^"SIjSSj 
six  guineas  per  cent,  qgaind  all  risksf  American  eaphartt  ^JJj^^'J^ 
or  seizure  included.   The  declaration  averred  the  interest  ^*  p^<?*  ^^^^ 
in  Messrs.  Ley  and  Gomen^  and  stated  a  loss,  by  the  totfaeundor- 
ship  b^ii^  seised,  detiuned,  and  carried  away,  by  certain  uHind  wm  «n 
persons  unknown  to  the  plainitfi%  to  wit,  by  certain  jcdTimdthe 
enemies  of  our  lord  the  king.   Plea,  general  issue*   At  JT^on'Il^SJSL 
the  trial,  before  Jbboii  C  J.,  at  the  GuHdhM  sittinge  ^.^JS^!^ 
after  the  hist  Hilaty  term,  it  appeared,  that  the  ship  f^°^*jP^ 
and  goods  in  question  were  the  property  of  Messrs.  the  breach  of 

their  Don-tni" 

I^mi  and  Gomez,  who  were  American  subj^ts.    The  porutionact: 

.         .  Held,  that  the 

ship  sailed  pn  her  Toyage^  laden  with  British  gpoods,  <m  acUon  could 
the  22d  Jul^f  1813 1  and  upon  her  arrival  at  NorfeUcf  in  tained,  even'af- 
Virginia^  the  ship  and  cai^  were  seiaed  by  the  collector  l^mi^I)^ 
of  the  customs  for  that  port>  and  immediatdy  proae* 
Guted  by  the  American  government,  as  being  forfeited 
for  a  breach  of  the  non-importation  act.    The  assured, 
in  consequence,  immediately  abandoned  the  ship  to  the 
underwriters.    It  appeared,  ahK>»  that  war  was  declared 

by 


Ikhkb. 
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1821.       by  the  Jmerican  goverament,  in  July^  1812,  before  the 
'"""'^       ship  sailed  from  England^  but  that  circumstance  was 

CAJtrULL 

ttgaitui  not  known  in  England  till  after  her  departure.  Abbott 
C«  J.  was  of  opinion,  at  the*  trial,  that  as  die  ship  was 
seized  by  the  American  government,  on  account  of  the 
war  with  Ammcoy  and  as  the  assured  was  an  American 
subject,  which  circumstance  was  not  stated  on  the  fiice 
of  the  policy,  and  did  not  appear  to  be  known  to  the 
underwriter  when  he  subscribed  the  policy,  the  plain* 
tifis  were  not  entitled  to  recover.  He  therefore  directed 
a  nonsuit    And  now 

Scarlett  moved  for  a  new  trial,  and  contended,  that 
here  it  being  expressly  stipulated,  that  the  insurance 
should  be  against  all  risks,  American  capture,  or  seizure 
included,  there  was  no  objection  to  the  plaintiffs'  re* 
covering  now;  the  war  with  America  being  at  an  end. 
The  only  question  is,  whether  it  be  lawful  for  an  under* 
writer  to  contract  to  insure  an  American  subject  against 
the  acts  of  his  own  government,  and  there  is  no  case 
which  says  he  may  not  do  so  by  a  special  contract. 
Here  it  is  expressly  included  in  the  risk ;  and  upon 
grounds  of  public  policy  there  is  no  objection  to  the 
allowance  of  such  insurances.  The  case  of  Conway  v. 
6riiy(a)  may  be  cited  to  the  contrary;  but  the  autho- 
rity of  that  case  has  I)een  much  doubted.  In  Simeon  v. 
Bdtett  (&),  Lord  EUenborough  lays  it  down,  that  *'  the 
exclusion  of  risk  occasioned  by  the  act  of  the  assured's 
own  government  is  only  an  implied  exclusion  from  the 
JfkaBon  and  fitness  of  the  thing,  which  may  be  rebutted 
by  drcumstances ;''  and  be  adds,  in  another  place,  that 

(a)  lOSoit,  SSC.  (»)  8  Jf.^S.  990 

«« there 
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'<  there  is  no  doubt  that  an  insurance  upon  an  American  1821.  ' 
'ship  against  American  embargo  might  be  good,  not- 
withstanding the  act  of  embargo  might  be  considered 
as  an  act  of  the  party's  own  government  who  effected 
the  insurance.  For  not  only  an  insurance  against  the 
act  of  his  own  government  but  even  against  his  own 
act  might  be  good,  if  the  underwriter  was  disposed  to 
enter  into  so  hazardous  a  risk."  Here  there  is  an  ear- 
press  stipulation  introduced  into  the  policy,  and  the 
contract  was,  no  doubt,  made  with  a  view  to  the  very 
risk  which  afterwards  occasioned  the  loss. 

Abbott  C.  J.  In  this  case^  the  policy  did  not  shew 
that  the  property  belonged  to  an  American  subject,  nor 
did  it  appear  at  the  trial  that  the  underwriter  was  ac- 
quainted with  that  fiu^t.  Now  an  American  subject,  to 
whom  a  ship  and  goods  are  consigned  in  America^  if  he 
knows  that  he  is  insured  against  a  loss  of  this  descrip^ 
tion,  nrny  not  only  omit  to  take  proper  means  for  pre- 
venting such  loss,  but  may  possibly  facilitate  it  by  giving 
information  to  his  own  government  upon  the  subject.  I 
think  that  that  is  a  risk  which  the  underwriter  ought 
to  know  before  he  subscribes  the  policy.  I  thought,  at 
the  trial,  that,  as  it  did  not  appear  by  the  policy,  and 
was  not  communicated  to  the  underwriter  in  this  case,  * 
thdt  this  property  belonged  to  an  American  subject,  the 
plaintiffs  were  not  entitled  to  recover;  I  am  of  the  same 
opinion  stiil.    Tiiis  rule  must,  therefore,  be  refused. 

Bayley  J.  In  Simeon  v.  Bazett^  the  underwriter  was 
fully  acquainted  with  all  the  circumstances,  and  it  was 
distinctly  in  the  contemplation  of  both  parties  there  to 
insure  against  the  act  of  ihe  government  of  the  assured. 

Vol.  IV.  G  g  '       It 
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IB21*       It  wa9  upon  tlfat  groutid  that  the  underwriter  ^as  beld 
^  .  ^  to  be  liable.     Btft  }li  this  case  it  does  not  appear  thflEt 

vAMPnLL 

against  the  underwriter  knew  the  ship  and  soods  to  heAtne- 
rican  property.  Now  that  makes  let  material  difference 
in  his  risk ;  for,  if  the  property  be  British  owned,  of 
course  the  tivmev  will  do  all  in  his  power  to  prevent 
the  risk  from  occurring ;  but  if  it  be  American  owned* 
he  may,  if  he  be  secure  of  payment  by  the  underwriter, 
lend  himself  to  the  purposes  of  his  own  government^ 
and  assist  them  in  obtaining  possession  of  the  property 
insured.  As  it  does  not,  tfaerefol^  appear  distinctly 
that  this  was  a  risk  within  the  contemplation  of  the  un- 
derwriter, at  the  time  he  subscribed  the  poliqr,  I  think 
that  the  nonsuit  was  right. 

HoLROYD  and  Best  Justices  coofcurred. 

Rule  relbskl. 


FHOay,  Campbell  and  Others,  Executors  of  Donald- 

May  nth. 

soN#  against  Innes. 

'S^nXX     ASSUMPSIT  on  a  policy  d£  rasurance  on  the  ship 
from  America,  ManJuUtan  and  cargo,  from  Virginia  to  Great  Bri-- 

Ham  built,        tain.   Plea,  general  issue.    At  the  trial  at  the  last  sit- 

though  owned 

by  BrUith  lub.  tiugs  at  Guildhall^  before  Abbott  C.  J.,  it  appeared  that 
i^ed  by^  ^'  ^^6  sbip  ^^^  burlt  in  America^  but  was  the  property  of 
49  G.  5.  c.  59.  i^essrs.  Osborne  and  Co.,  who  were  British  subjects, 
and  by  them  was  chartered  for  this  voyage  to  Donald- 
son, who  was  also  a  British  subject.  The  cargo  con- 
sisted of  tirtiber,  the  produce  of  the  United  States.  Upon 
this  it  was  objected,  that  the  voyage  was  illegal^  being  in 

violation 
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violation  of  the  navigation  laws.    The  learned  Judge  was        1  ^21» 
of  this  opinion,  and  directed  a  nonsuit.     And  now  Camfmil 


Scarlett  moved,  by  leave,  to  enter  a  verdict  for  the 
plaintiff.  It  is  quite  clear  that  if  this  had  been  an  Ame- 
rican ship,  and  owned  by  Americans^  the  importation 
would  have  been  \egBi.  For,  by  49  G.  3.  c  59«,  an  im- 
portation o{  American  goods  in  American  vessels  is  per<^ 
mitted,  on  payment  of  the  like  duties,  as  if  imported  in 
ships  not  British  buik.  Then  the  circumstance  that  this 
vessel  is  British  owned  cannot  make  a  difierence ;  fi>r 
the  case  of  Long  v.  Duff'{a)  shews,  that  the  policy  of 
the  Iqiislatnre  in  such  cases  is  not  to  prevent  Bri^ 
tish  subjects  from  employing  foreign  ships  in  neuiral 
trade  in  as  ample  a  manner  as  they  can  be  employed  by 
aliens. 

Abbott  C.  J.    I  think  the  nonsuit  right     The  diffi* 

culty  is  this :  the  importation  is  not  legalised  by  49  G.  d. 

€.  59.,  because  that  act  is  confined  to  ships  American 

owned,  and  here  the  owners  of  this  ship  were  British 

subjects.     Nor  can  the  importation  be  legal  as  being  in 

a  British  shi{^,  because  the  r^[ister  acts  prevent  this 

vessel,  being  American  built,  firom  being  so  considered. 

The  case  of  Lof^  v.  Duff  is  very  distinguishable.   There 

the  question  turned  on  the  words  of  the  convoy  act,  and 

it  was  held  that  a  foreign*built  ship,  Britisfi  owned,  was 

not  required  to  be  registered.     But  that  case  contains  no 

decision  on  the  point,  whether  an  importation  of  goods 

in  a  vessel  of  that  description  would,  in  a  case  like  this, 

be  Iq^aL 

Rule  refused. 

(o)  S^.^P.  809. 

Gg  2 


against 


CASES  IN  EASTER  TERM 


satwdtw,  Hetherington  and  Another  against  Vane, 

^^^*^  ,                       Bart.,  and  Others. 

Whtre  the  ''fHIS  WES  a  fciffHed  issue  to  try  the  riffht  of  the  plain- 
plaintiff  being  A                          ^                         J           o                r 

1  of  ti£P  to  an  allotment    of  common  in  the  manor  of 


in  E.  had  for      Wjfthop^  in  the  parish  of  Brigham^  in  the  county  of  Cum» 


cia^*rigbto  df  inland.  The  claim  was,  that  plaintiffi,  as  owners  and 
baTuappearad  Proprietors  of  lands  and  tenements  in  the  township  of 
^e^ortibe  ^^^^^  were  entided  to  right  of  common  of  pasture 
boundaiyof  the  within  the  manor  of  JVuthop.      At  the  trial  at  the  last 

two  oommona  *^ 

of  w,  and  JE?.,     Cot/m/^  assizes,  before  Best  J.,  it  appeared,  that  the  com- 

which  Uy  open 

and  umndooed  mons  of  Wythop  and  Embleton  formerly  lay  open  and  un- 

other;  and  it  inclosed,  adjacent  to  each  other,  and  that  the  boundaries 

that  ^epashdea  between  them  were  not  at  that  time  distincdy  ascertained, 

^^2d*n2r  ^^^  vmiW.  about  seven  years  ago,  when  the  boundary  was 

Imow  the  exact  ®®*^^^  '^^  consequence  of  an  action  between  the  Earl  of 

boun<bry.  and  Egremont  and  Sir  Frederick  Vane.     The  plaintiffs  were 

that  pbuntiff        ^  '^ 

had  on  a  pre-     proprietors  of  a  house  and  land  in  Embleton ;  and  it  was 

▼ioua  indoaure 

of  the  £.  com-   distinctly  proved,  that  they  and  their  predecessors  had, 

mon  obtained 

anaUotment  for  60  years  past,  heafed  their  sheep  and  exercised 
of^^^u^eT^  other  rights  of  common,  in  places  which,  on  the  setde- 
Judge^'^ht  ^^^^  of  the  boundary,  proved  to  be  on  the  Wyihqp  side 
Se^ hi'^to*a^.  of  it  It  was  also  proved,  that  the  proprietors  of  the 
whether  trie  en-  estate  had  most  commonly  washed  their  sheep  at  a 

dence  was  re-  "^  ^ 

fcrabletoan       brook   in    WvtAop,    but    occasionally  also   in   one  at 

exercise  of  the 

light  in  E.  and  EmMeton.     It  appeared,  however,  that  at  the  time  these 

a  wif^ftt'^ip  of  the 

boundary,  or  to  acts  were  doue,  the  parties  doing  them  were  wholly 

the  right  in  IF.    ignorant  of  the  exact  boundary,  ai\d  that  the  plaintiffs 

had  on  a  previous  inclo&ure  of  the  Embleton  comnnm 

applied  for  and  received  an  allotment  in  respect  of  this 

estate.    The  learned  Judge  left  it  to  the  jury  to  say 

whether 


VAlfl. 
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whether  this  evidence  was  referable  to  an  exercise  of  a        18?  It 
right  of  common  within  Embleton^  and  a  mistake  as  to        """^ 

HlTHEKIKOTOir 

the  exact  boundary,  or  whether  it  was  to  be  considered  <^aimt 
as  an  adverse  enjoyment  in  Jf^thop^  with  the  know- 
ledge of  the  commoners  there,  and  acquiesced  in  by 
them.  The  jury  found  a  verdict  for  the  defendants. 
Scarlett  moved  for  a  new  trial,  on  the  ground  that  this 
was  a  misdii!ection  on  the  part  of  the  learned  Judge. 
The  rights  were  in  fact  exercised  within  the  manor  of 
Wytfiopy  and  that  for  a  long  period  of  time ;  and  the 
parties  must  be  taken  to  be  cognizant  of  their  own 
boundaries,  and  to  have  acquiesced.  No  doubt  can  be 
entertained  that  a  right  of  common,  in  respect  of  a 
tenement  not  within  the  manor,  may  be  acquired  by 
usage.  And  he  referred  to  a  case  tried  before  Bayley  J, 
at  Carlisle^  where  a  different  rule  had  prevailed. 

But  the  Court  were  of  opinion,  that  the  learned  Judge 
had  in  this  case  correctly  left  the  question  to  the  jury, 
and  that  the  jury  had  come  to  a  right  conclusion.  And 
Bayley  J.  added,  that  in  the  case  before  him  there  was 
not  any  dispute  as  to  the  boundary,  and  that  the 
question  was  not,  as  here,  to  which  of  two  commons  the 
exercise  of  the  right  was  applicable. 

Rule  refused. 


Gg  3 
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f^^  The  King  against  Hunt. 

V 

Upon  the  trial   TPHIS  was  a.n  information  by  the  Attorney-General 

flf  sn  iiuoniift~      JL  , 

tionforalibel  against  the  defendant,  for  a  libel.     At  the  trial,  at 

jiiryinen  ap-  the  last  sittings  at  Westminster,  before  Abbott  C.  J., 
SdonMnw««°  when  the  case  was  called  on,  only  ten  of  the  special  jury 
jury™  l^  k  no  attended.  Two  talesmen  were  accordingly  sworn,  and 
*^'^T5  ?Tu*.     tlie  defendant  was  convicted.     And  now 

new  trial  that 

two  oi  the  non-  ,  I 

attending  ^>e- 

ciai  jurymen  Denman  moved  for  a  new  trial,  upon  the  affidavits 

pannelhadnot  of  two  of  the  special  jurymen,  who  had  not  attended, 
ed,  though  it      Stating,  that  they  had  not  been  summoned,  and  also 
^^idt  waa       o^  ^^  affidavits  of  the  defendant  and  his  attorney,  that 
ti^d^dbut     ^'^^y  ^®^®  wholly  ignorant  of  that  fact  till  after  the  trial 
^til  after  the     ^^^  over;   and  he  contended,  that  it  was  absolutely 
necessary  that  all  should  be  summoned ;  for  if  two  may 
be  omitted,  so  may  any  other  number ;    and  so  a  se- 
lection may  be  made  of  particular  persons  to  try  the 
cause.  It  may  be  said,  that  for  this  the  sherifiPis  punish- 
able, but  that   is    no  i^dvantage  to  a  defendant  who 
suffers  by  his  improper  conduct.     But  the  act  of  par- 
^  liament  is  imperative,  for   it  requires  all  to  be  sum- 
moned.    The  trial  is  altogether  wrong  in  consequence 
of  this  omission,  and  the  defendant  is  entitled  to  a  new 
trial.     He  referred  to  Hill  v.  Yates  (a),  Parker  v»  Tho^ 
roton  (ft),  and  Daoey  v.  Hobson.  (c) 


Abbott  C.  J.     No  case  has  been  cited  which  is  a 
direct  authority  on  this  question,  so  as  to  form  a  ground 

(a)  12  Eatt,  229.  (6)  Str.  640.     2  Ld.  JRoym.  1410. 

(0  SlforM.  154. 

for 
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for  our  decision ;  we  must,  therefore,  look  to  tbe  pna-  1921« 
cipLe  on  which  this  Bpplicatbn  is  founded.  There  hi^ 
in  this  caae^  been  an  omission  tp  s^n^pipn  two  of  the 
special  jurymen.  The  Court  i&  not  witho|i(  proof  to 
suspect  any  fraud  on  the  part  of  its  officers.  It  is  not 
suggested,  in  this  cas€^  that  the  omission  has  beep  in 
con^equ^ce  of  coli^sipn  with  ai;y  otlicr  person.  Ig 
then,  on  these  affidavits,  we  were  to  grant  a  rule,  we 
should  intimate  it  to  be  our  opinion,  that  in  every  case 
which  may  be  tried,  whether  civil  or  criminal,  if  the 
party  against  whom  the  verdict  passes  chuscs  to  apply, 
he  will  be  entitled,  as  of  right,  to  a  new  tria),  in  pasp  he 
shews  to  the  Court  tbot  any  one  juryman  has  not  been 
duly  summoned  to  attepd.  This  would  be  going  a 
great  deal  too  far.  I  thinky  ^erefore,  that  we  ought 
not  to  grant  this  rule. 

Bayley  J.  I  am  of  the  same  opinion.  If  we  were 
to  accede  to  this  application,  it  would  be  equally  com- 
petent to  the  crown,  ip  case  of  an  acquittal,  to  have  a 
new  trials  as  of  right  s  and,  therefore,  our  granting  a 
rule  in  this  case  would  tend  to  deprive  defendants  of 
the  protection  which  the  }aiy  at  presept  gives  to  them ; 
and  this  would  apply  to  all  cases,  criminal  as  well  as 
civil.  It  would  suriely  be  a  monstrous  proposition  to 
contend,  that,  after  an  important  question  has  been  de- 
termined at  nisi  prius,  the  losing  party  might  have  a 
new  trial,  because  the  sheriiF  had  omitted  to  sumpion 
one  common  juryman  out  of  the  whole  pannel.  It  is 
argued,  that  if  so,  the  sheriff  might  omit  to  summon 
all  the  special  jurymen  but  one.  But  if  such  a  case 
were  to  occur,  the  Court  would  have  no  difficqlty ;  for 
it  is  clearly  competent  to  them,  in  their  discretion,  to 
Q  g  4  grfl»t 
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1821.       girant  anew  trial.     This  is  not  an  application  of  that 
sort;  but  if  it  were,  I  should  be  of  opinion,  that  as  there 
is  no  reason  to  think  the  jury  wrong  in  their  verdict,  the . 
Court  ought  not  to  interfere. 

HoLROYD  J.  It  does  not  appear,  upon  these  aflSdavits, 
that  any  reason  is  suggested  why  the  sheriiF  oniitted  to 
summon  these  two  jurjrmen,  or  that  it  was  done  in  con- 
sequence of  any  improper  practice.  We  cannot,  in  the 
absence  of  proof,  presume  that  any  thing  has  been  done 
corruptly.  If  that  were  so,  still  I  think  that  this  could 
not  be  considered  as  a  mis-trial.  If  it  could,  great  mis- 
chief, as  it  seems  to  me,  would  follow.  In  crown  cases, 
all  the  acquittals  would  be  void,  and  the  parties  might 
be  tried  again ;  but  I  think  that  the  trial  cannot  so  be 
treated  as  a  nullity ;  and,  as  there  is  no  other  ground 
for  the  present  application,  I  am  of  opinion  that  there 
should  be  no  rule. 

Best  J.  It  is  distinctly  stated,  in  Dot^  v.  Hobson, 
by  Lord  Chi(ef  Justice  GftMs,  that  applications  of  this 
sort  must  be  to  the  discretion  of  the  Court,  and  that 
tt\ey  will,  if  justice  requires  it,  accede  to  them.  From 
any  other  way  of  considering  the  question,  great  mis- 
chief would  ensue.  In  cases  of  felony  or  treason,  where 
a  party  has  been  acquitted,  it  would  follow,  that  the 
crown,  on  proving  an  omission  by  the  sheriff,  to  sum- 
mon one  juryman,  might  try  the  case  a  second  time. 
Taking  it  to  be  an  application  to  our  discretion,  is  it 
shewn  that  any  injustice  has  been  done?  The  true  rule 
is  this,  if  the  oiBcer  has  not  done  his  duty,  he  is  to  be 
punished  for  it ;  and  if  his  omission  has  actually  pro- 
duced prejudice  to  the  party,  then  it  is  in   the  dis- 

cretion 
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credon  of  the  Court  to  prevent  injustice  being  done,  by  182]^ 

granting  a  new  trial.     In  this  case,  the  omission  is  not        *- 

shewn  to  have  been  prejudicial  to  this  defendant ;  and  against 

therefore  I  think  the  rule  ought  to  be  refused.  ^^''' 

Rule  refused. 


DoE|  on  the  Demise  of  Llotd  and  Another,  satwdn^, 
against  Dbakin  and  Another. 

T7JECTMENT  for  certain  premises,  situate  at  Tre*>  The  fact  of  a 

mllany  in  the  county  of  Salop.  Plea,  genieral  issue,  ^^irav^^fawn 
The  demise  was  laid  in  the  year  1818.  At  the  trial,  ^fo,\*JJ^„ 
at  the  last  assizes  for  the  county  of  Salop,    before  yeow^yaper- 

•'  **  son  residing 

Garram  B.,  it  became  necessary,  in  order  to  establish  n<»r  the  esute, 

although  not 

the  case  for  the  lessors  of  the  plaintiff,  to  prove  the  a  member  or 

hia  fomilvt  is 
death  of  Thomas  TanjuUt^  who  had  been  tenant  for  life  pnmi  facie 

of  the  premises.     It  appeared  that  he  was  bom  in  Felh-  cieath°^the 

ruaiyy  1 759,  and  had  been  a  wanderer  during  the  greater  **"*"'  °'  *  *' 

part  of  his  life,  having  been  absent  from  his  relations 

from  ,1787  to  1804.     In  1804  he  returned,  and  having  ^ 

remained  a  short  time,  went  away  again.     Since  that 

time  he  had  not  been  seen  in  the  neighbourhood.  These 

facts  were  deposed  to  by  a  person  who  resided  near  the 

spot ;  but  no  one  of  the  family  was  called  as  a  witness. 

The  learned  Judge  directed  the  jury  that  this  was  prima 

facie  evidence  from  which  they  might  presume  Tannatt'^ 

death,  and  the' jury  accordingly  found  a  verdict  for  the 

lessor's  of  the  plaintiff. 

Pearson  ^now  moved  for  a  new  trial,  and  contended, 
that  this  was  not  even  prima  facie  evidence.  It  may  be  ad- 
mitted 
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1821.       mitted  that  an  absence  for  fourteen  years,  where  the  in- 

""■"^       dividual  has  not  been  heard  of  daring  all  the  time,  may 
Dot,  deni* 
Llotb,        furnish  a  presumption  of  death ;  but  that  must  be  with  re^ 

Dkakik.      ference  to  the  particular  circumstances  of  each  case,  and 

the  persons  proving  it.     If  any  of  the  relations  had  been 

called,  and  had  proved  these  &cts,  it  might  have  been 

different ;  but  here  it  is  the  evidence  of  a  mere  stranger, 

residing  in  the  nqighbourhood.     All  that  it  it  proves  is, 

therefore,  a  mere  absence  from  the  particular  place  for 

fourteen  years ;  but  no  presumption  of  death  arises  from 

that  circumstance  alone.     Here,  too,  Tannatt  was  only 

fifty-nine  years  of  age  at  the  time  of  the  demise. 

Per  Curiam.  The  evidence  unanswered  was  suffi- 
cient to  found  a  presumption  of  Tannatfs  death.  And 
although  the  demise  was  laid  in  1818,  yet,  in  making 
the  presumption,  the  jury  might  ptoperly  take  into  con- 
sideration the  additional  fact,  that,  up  to  the  time  of  the 
trial  in  1821,  he  had  not  been  seen  in  the  neighbour- 
hood where  this  property  was  situate,  to  which,  if  he 
had  been  alive,  he  would  have  been  entitled.  In  Doe  v. 
Jesson  (a)  Lord  EUenborough  states,  that  the  presumption 
of  the  duration  of  life  with  respect  to  persons  of  whom 
ijo  account  can  be  given  ends  at  the  expiration  of  seven 
years  from  the  time  when  they  were  last  known  to  be 
living.  The  probability  here  is,  that  as  he  was  entitled 
to  this  property,  he  would  come  into  the  neghbourhood 
to  claim  it.  If  any  of  the  &mily  had  heard  of  him  since 
1804,  they  might  be  called  to  rebut  the  presumption. 
And  if  Tannatt  be  still  alive,  he  may  recover  the  posses- 
sion from  the  lessors  of  the  plaintiff.  This  rule  must, 
therefore,  be  refused. 

(a}  6  Ecat,  85. 

Rule  refused* 
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Phillips  against  Shaw.  ^^^j^. 

A^SSUMPi^IT.     The  declaration    stated,   that  one  la  assumpsit 
.   '    Tyiomas  Pinnock  had  been  sued  by  Daniel  Page  in  ntfyingplaSuff 
an  action  of  assumpsit  for  a  debt,  and  that  whilst  such  '"f  *hS^vSg* 
action  was  depending,,  in  consideration  that  Plaintiff '^"^*^^°' 
would  become  bail  for  Pinnock^  defondtot  undertook  to  »t  the  suit  of  j. 

It  was  suted 

indemnify  him.      That    plaintifF  accordingly  became  thati?.,  inji/^ 

chaeitnat  temif 

bail  for  P/nnoc^  jointly  with  defendant,  and  on  24th  58  g.  5.,  re- 
June,  1816,  duly  entered  into  a  recognizance  of  bail,  pijdntiff."*The 
whereby  thqr  consented  that  the  damages   should  be  in1^en*<l*wM 
levied  on  tliem,  in  case  Pinnock  did  not  pay  them,  or  HddfXf  tWs 
render  himself  to  custody.     It  then  stated,  that  such  ^noyariance, 

•^  '  inasmuch  as 

proceedintrs  were  afterwards  had  in  the  said  action,  that  *^  ^"^  °ot 

tr  ^  7         1  matter  of  de- 

said  Daniel  Page  afterwards,  to  wit,  in  Michaelmas  term  scnptien,  but 

an  allegation  in 

58  Geo,  S.,  in  the  Court  of  King's  Bench,  recovered  and  substance  that 

the  judgment 

obtained  judgment  in  the  said  actioh  against  Thomas  had  been  ob- 
Pinnoci  for  a  large  sum  of  money,  as  in  and  by  the  2e°commenL. 
record  of  the  said  judgment  still  remaining  in  King's  ^^^^  ^^ 
Bench  will  appear.     It  then  set   out  an  action  com- 
menced by  Page  against  plaintiff,  upon  the  recognizance 
of  bail,  by  which  plaintiff  was  damnified :  breach  that 
defendant  had   not  indemnified   him.      Plea,  general 
issue.   At  the  trial  before  Abboit  C.  J.,  at  the  last  GuHd- 
Aatf  sittings,  it  appeared,  on  the  production  of  the  office- 
copy  of  the  record,  in  Page  v.  Pinnock^  that  the  judg-* 
ment   in    that   ease    was    obtained    in    Hilary  term 
58  Geo.  S.,  whereupon  it  was  objected,  that  this  was  a 
fatal  variance  from  the  statement  in  the  declaration. 
The  learned  Judge,  however,  over-ruled  the  objection, 
and  the  plaintiff  obtained  a  verdict.    And  now 

F,  Pollock 
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1821.  F.  Pollock  moved,  by  leave,  to  enter  a  nonsuit.     This 

^  was  a  fatal  variance.     This  is  in  fact  part  of  the  de- 

pHiLLirs 

o^fltiw*       scription  of  the  record.     PurceU  v.  Macnamara  {a)  is 

Shaw* 

distinguishable  from  this  case.  There  it  was  held,  that 
the  acquittal  might  be  stated  either  on  the  day  on  which 
it  actually  took  place^  or  on  the  first  day  of  the  sittings 
at  which  the  indictment  was  tried.  Here  the  question 
is,  whether  as  the  parties  profess  to  state  the  judgment, 
they  must  not  describe  \i  correctly.  In  actions  upon 
bills  of  exchange,  if  the  day  of  the  date,  or  that  of  any 
instalment,  be  set  out  in  the  declaration  incorrectly,  the 
variance  is  fatal,  WeUs  v.  Girling,  {b)  For  there  the 
date  is  part  of  the  description  of  the  instrument. 

Abbott  C.  J.  I  cannot  distinguish  this  case  from 
PurceU  V.  Macnamara^  which  was  decided  after  mucn 
consideration.  There  the  all^ation  in  the  declaration 
was,  that  the  plaintiff  had  on  a  certain  day  been  ac- 
quitted. Now,  that  fact  could  only  be  proved  by  the 
production  of  the  record  of  acquittal.  When  that  was 
produced,  it  appeared  that  the  acquittal  had  taken  place 
not  on  the  day  stated  in  t&e  declaration.  But  the  Court 
there  held  it  sufficient.  For  the  allegation  in  the  declar- 
ation being  of  a  substantial  matter,  and  not  being  a  de- 
scription of  the  record  of  acquittal,  was  well  supported 
by  the  proof.  Here  the  substantial  matter  is,  that  be- 
fore the  present  action  was  brought  a  judgment  had  been 
recovered  by  Page;  and  it  was  perfectly  immaterial  at 
what  particular  time  that  judgment  was  obtained.  I 
think,  therefore,  that  this  was  not  a  fatal  variance. 

Rule  refused. 

(a)  9  East,  157.  {h)  3  Bayiif  Uoore,  79- 
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Skinner  and  Others  against  Stocks.  u^^ih. 

A  SSUMPSIT  for  not  acceptiDg,  pursuant  to  con-  The  joint-owiu 
tract,  a  quantity  of  whale-oil.  Plea,  general  issue,  en^igedinthe 
At  the  trial,  at  the 'lost  assizes  for  the  county  of  Yorkj  ^ytueapur- 
before  Bayley  J.,  it  appeared  that  the  plaintifls  were  ^j^f  wiJl- 
joint  part-owners  of  a  vessel  employed  in  the  whale-  JJe»^»rt'of 
fishery,  and  the  action  was  brought  to  recover  the  price  ■•le'^ere  nwd* 
of  some  whale-oil  sold  to  the  defendants.     The  contract  pait-ownen, 

and  the  pur- 
had  been  made  by  Skinner  alone,  and  the  defendant  had  chawr  did  Bot 

no  knowledge  at  the  time  that  any  other  persons  were  pmonshadanj 
interested  in  the  transaction.  Brougham^  at  the  trial,  ^[^^^^^n.  ^ 
objected  that,  under  these  circumstances,  the  action 
could  not  be  maintained  by  the  present  plaintifis,  be- 
cause, if  so,  the  defendant  might  be  deprived  of  his 
right  of  set-off.  For  he  cannot  set  off  a  separate  debt 
of  Skinner  against  the  present  demand.  Uoyd  v.  Arch- 
bold,  {a)  The  learned  Judge  at  the  trial  over-ruled  the 
objection,  and  the  plaintifis  had  a  verdict. 

Brougham  now  renewed  his  objection,  and  moved  for 
a  nonsuit,  by  leave  from  the  learned  Judge. 


Per  Curiam.  The  action  may  be  maintained  either 
in  the  name  of  the  person  with  whom  the  contract  was 
actually  made,  or  in  the  name  of  the  parties  really  in- 
terested. This  is  continually  done  in  cases  of  policies 
of  insurance.  If  the  introduction  of  these  names  make 
any  difference  in  fact  to  the  defendant,  by  affecting  his 

(a)  2  TaunU  J24» 

right 
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right  of  set-off;  he  may  perhaps  apply  to  the  Court  for 
relief.  But  the  statutes  of  set-K)ff  do  not  prevent  the 
action  from  being  maintainable  in  the  names  of  all  the 
parties  interested. 

Rule  refused. 


Monday,  The  Mayor  and  Commonalty  of  the  City  of 
^"^  "*^  York  against  WeJjBk^is.. 

A  custom  that  A  CTION  upon  the  case.  The  declaration,  after  set- 
none  but  a  free-  ^^     .  -  .      .       e>   .\         .^-n**^  •■ 

nan,  or  the  tmg  out  letters  patent  of  the    19   Rich.  2.    and 

nerrf afreet  6  Jac.  1.,  incorporating  the  plaintifis  by  the  name  of 
KiTby'^i^  in  «  The  Mayor  and  Commonalty  of  the  City  of  York,'' 
subSCia^id  ^^*^^  ^^®  following  custom :  «  And  whereas,  also,  widun 
"*  ^^'  the  said  city  there  now  is,  and  from  time  whereof  the 

memory  of  man  is  not  to  the  contrary,  there  hath  been 
a  certain  ancient  and  laudable  custom,  there  used,  ob- 
tained, and  approved,  viz.  that  no  person,  not  being  free 
of  the  said  city  of  Yorkj  other  than  and  except  the  widow 
or  partner  in  trade  of  a  freeman  of  the  said  city,  should 
or  might,  or  shall  of  may,  or  ought  to  sell  or  put  up  to 
sale  any  wares  or  merchandises  within  the  said  city,  or 
the  suburbs,  &c.,  by  retail,  or  keep  any  inward  or  open 
shop,  or  other  inward  place  or  room,  for  shew,  sale,  or 
putting  to  sale,  by  retail,  of  any  wares  or  merchandises 
within  the  same."  .  The  declaration  then  stated,  that  the 
defendant  had  sold  divers  wares  and  merchandises,  to 
wit,  8cc.,  by  retail,  and  had  kept  a  shop,  8cc.,  contrary, 
to  the  form  and  effect  of  this  said  custom,  he  not  being 
free  of  the  said  city,  nor  a  partner  in  trade  of  any  free- 
man,  nor  having  any  right  so  to  do.    Flea,  general 

issue. 


The  Mayor  of 
Yo»K 
againsi 
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isvue.    A  verdict  having  been  foundi  upon  the  facts  of       1821.    ' 

the  case)  for  the  plaintiffi,  at  the  last  assizes  for  Ae 

county  of  York,  before  Bayky  J.,  Yowc 

againsi 

"T 

HuUock  Serjt.  now  moved  for  a  rule  nisi  for  arresting 
the  judgment.     In  this  case  the  custom  laid  in  the  de- 
claration operates  in  restraint  of  trade,  and  is,  therefore, 
bad  in  point  of  law.     In  The  Men/or  of  Winchester  v. 
Wilks  (a)j  which  was  an  action  upon  the  case  for  using 
the  trade  of  a  woollen-draper  contrary  to  the  custom  of 
Winchesters  which  was  similar  to  the  custom  here  laid, , 
Holt  C.  J.  said,  that  it  was  a  point  not  determined 
whether  snch  a  custom  be  good,  though  m^y  corpor- 
ations pretended  to  it;  and  he  added,  that  some  cor- 
porations pretended  to  a  right  by  custom  to  exclude 
foreigners ;  but  he  thought  they  could  not  support  it. 
In  the  report  of  the  case  by  Lord  Raymond^  Lord  HoU 
is  stated  to  have  distinguished  Waganor'^  case  {b\  on 
the  ground  that  that  case  was  upon  the  customs  of  the 
city  of  London^  which  are  confirmed  by  act  of  parlia- 
ment.    In  The  Gurmdkeri   Company  v.  JPeU  (c).  Lord 
C.  J.  WilUs  lays  it  down  as  a:  rule,  that  all  general  re- 
straints of  trade  are  bad.     No  doubt  there  are  some 
exceptions  to  this,  as  if  there  be  a  good  consideration 
given  to  the  person  restrained,  or  if  such  restraint  ap- 
pear to  be  of  manifest  benefit  to  the  public.    But  in  this 
case  no  such  thing  exists,  for  there  is  no  good  consider' 
ation  given  to  the  defendant,  nor  is  the  restraint  at  all 
for  the  benefit  of  the  puWic.     This  custom  is,  therefore, 
bad,  and  the  judgment  ought  to  be  arrested. 


(a)  6  Mod.  21.  &  C  2  Ld,^tfn^  1129.  (0  8  Co. 

(c)  Willes,  538. 


Abbott 
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1821.  Abbott  C.  J.     Since  the  decision  referred  to,  of  The 
Mayor  of  Winchester  v,  Wilks^  the  case  of  WooUey  v. 

jHac  ^1  fly  or  of 

YoEE         Idle  (a)  has  occurred,  which  was  a  stronger  case  than 

WzLBANK.      ^^  present.     There  it  was  held,  that  such  a  custom  as 

the  one  stated  in  this  declaration  was  valid  in  law.     I 

am,  tlierefore,  clearly  of  opinion  that  there  is  no  ground 

for  arresting  the  present  judgment. 

Rule  refused. 

(fl)  4j&iirr.  1951. 


^'^Yth  Johnson  and  Others  against  Baker. 

Before  Ac  exe.  pQVENANT.     The  declaration  stated  a  deed  be- 

cutionoffloom.    V^ 

poBtion-deed,  tween  Richard  Btdpin^  of  the  first  part ;    WiUiam 

it  was  agreed, 

in  the  presence  Porter  and  the  defendant,  of  tlie  second  part ;  George 
the  payment  of  Colman  and  Edward  Palmer^  of  the  third  part ;  and  the 
tioa,  thi^  plaintiffs  and  certain  other  persons,  creditors  of  Richard 
!fn!^iaiie^  Bulpifij  of  the  fourth  part;  which  recited  that  R.  B. 
cuted^fc  *  The  ^^^^  carried  on  the  business  of  a  linen-dri^er,  and  was 
surety,  at  the     justly  indebted  to   the  persons  named  parties  of  the 


afterward^  exe-   fourth  part,  in  the  several  sums  of  money  set  opposite 

cuted  the  deed  ^  J  rtr 

in  the  ordinary  to  their  names  at  the  foot  of  the  deed ;  and  that  he 
saying  any  being  unable  to  pay  them  in  full,  it  had  been  agreed  to 
timeofexecu-  P^y  l^^*  '^^  the  pound,  in  full  discharge,  to  be  secured 
was  then  de-  ^  ^^  '^^''  P^^^  ^^  ^^^  ^^^*  ^^  ^^  pound,  by  bills  drawn 
of  th^f^tors,  "P°"  ^^  accepted  by  WiUiam  Porter  and  the  defend- 
m  order  that  he  ^nt;  and  as  to  55.  in  the  pound,  by  bills  accepted  by 
executed  by  the  Colman  and  Palmer.     It  then  set  out  a  covenant  by  the 

rest  of  the  cre- 
ditors :  Held,   '  defendant,  to  pay  the  said  sum  of  75.  in  the  pound  at 

be  considered     or  upon  the  4th  day  of  ApiL     Breach,  that  defendant 

a  delivery  of 

the  deed  as  an  escrow,  and  that  all  the  creditors  nol  haTing  txecuted  it,  the  surety  wu  not 

bound. 

did 


IN  th£  Second  Yeah  of  GEOttGE  IV.  4il 

did  not  pay,  pursuant  to  his  covenants,  the  sum  of  *!s.       18SiL 


JOHKSOir 


in  the  pound,  on  the  debt  of  Btdpin^  to  the  plaintiffi. 
The  defendant,  after  craving  oyer  of  the  deed^  pleaded,        agmnu 
first,  non  est  factum;  secondly,  that  the  deed  was  de- 
livered as  an  escrow,  and  on  condition  that  the  same 
should  not  be  delivered  to  the  plaintiff,  but  be  utterly 
void  and  of  no  effect,  unless  certain  creditors  of  the  said 
22.  B,j  and  amongs  others,  certain  persons  carrying  on 
trade  under  the  firm  of  Cooper  Brothers^  being  credi-* 
tors  of  R*  B.J  should  sign  the  said  indenture.     It  then 
Averred,  that  this  condition  had  not  been  complied  with : 
Et  sic  non  est  factum.  Issues  having  been  taken  thereon, 
it  appeared  at  the  trial,  before  Abbott  C.  J.,  at  the  last 
sittings  at  GuildhaUj  on  the  examination  of  Edward  Symes^ 
the  defendant's  attorney,  who  was  the  subscribing  witness 
to  the  deed,  that  at  the  meeting  at  which  the  deed  was 
executed  by  the  defendant^  there  was  a  conversation  re« 
specting  the  difiiculty  which  'might  arise,  in  case  all 
StdpifCs  creditors  did  not  execute  the  deed,  when  it  was 
stated  that  the  deed  should  be  void,  unless  all  the  cre^ 
ditors  executed  it.     At  this  conversation  the  plaintifis 
were  not  present  and  the  defendant  subsequently,  but 
at  the  same  interview,  executed  the  deed  in  the  ordi- 
nary way,  and  without  saying  any  thing  at  the  time  of 
the  execution.    The  deed  was  delivered  to  BumeU^  one 
of  the  creditors,  who  was  to  get  it  executed  by  'the 
other  parties.     Abbott  C.  J.,  at  the  trial,  thought  that 
the  condition  previously  expressed,  although  nol  Intro- 
duced into  the  act  of  delivery,  was  sufficient  to  make 
this  a  delivery  pf  the  deed,  as  an  escrow ;  and  as  it 
appeared   that  the  condition   had   not  been  complied 
with,  he  held  that  the  plaintiffs  were  not  entitled  to 
recover,  and  directed  a  nonsuit. 
Vol.  IV.  H  h  Marryat, 


1 89  !•  Mafrjfot^  oii  a  former  days  moved  k>  set  aside  the  noQ« , 

,  suit    This  is  a  delivc^  by  the  defendant,  as  his  deed, 

JoHVSOK  . 

agabisi  and  not  as  an  escrow.  In  Sheppard's  Touchstone^  p.  56., 
the  delivery  of  a  deed  as  an  escrpw  is  said  to  be  "  ^here 
one  doth  make  and  seal  &  deed,  an4  deliver  it  unto  a 
stranger,  ui^til  certain  conditions  be  perfo^rmed,  and  then 
to  be  deliver^  to  the  party."  But  \ie  ^dds  two  cautions : 
"  First,  that  the  words  used  in  tlie  delivery  be  apt  and 
proper ;  second,  that  it  be  delivered  to  a  stranger,  and 
one  who  is  no  party  to  it"  Here  neither  of  these  re- 
quisite! have  been  complied  with ;  for  the  deed  has  been 
delivered  wi^out  ^pt  and  proper  words  at  the  time  of 
delivery,  and  the  delivery  was  not  to  a  stranger,  but  to 
a  party  to  the  deed.  In  Com.  Dig.,  tit.  /%(i/.,  A.  S,,  it  in 
laid  down,  that  if  it  be  delivered,  as  his  deed,  to  a 
stranger,  to  be  delivered  to  the  party  on  performance  of 
a  condition,  it  shall  be  his  deed  presently ;  and  if  the 
party  obtains  it,  he  may  sue  before  the  iX)ndition  per- 
formed. That  is,  therefore^  an  express  authority  in 
point. 
,  CtfT.  adv.  vulU 

Per  Curiam.  We  are  of  opinion,  jn  this  ca^,  that 
there  must  be  no  rule  granted.  The  conversation  which, 
according  to  the  evidence  of  ^fmes,  took  place  immedi- 
ately previous  tp  the.  execution  of  this  deed,  must  be 
taken  os  p^rt  of  the  whole  transaction ;  and  if  so,  tlie 
subsequent  delivery  of  the  deed  by  the  defendant  was 
conditional,  and  not  absolute  on  his  part ;  and  then  the 
defendant  will  be  entitled  to  our  judgment.  The  pas* 
•  sage  cited  from  Comym^  Digest  is  not  correct.  The 
authority  quoted  for  the  law  there  laid  down  is  De^ 


IK  TBf  SscoNp  TiiAK  Of  OEQIIGE  IV.  944 

gmy  and  JSof's  case  (a),  where  it  is  undoubtedly  ^  192}? 
stated  in  the  coarse  of  the  argument  by  three  Judges, 
agaipst  the  opinion  of  the  fourth.  But  it  does  not  ap»  Mofnif 
pear  in  Leonard  to  have  been  finally  decided ;  and  upon 
looking  to  the  report  of  the  same  case,  in  Moore^  SOO.^ 
it  ^11  be  found,  that,  ul^'mately,  the  case  was  decide^ 
the  other  way.  That  case  is,  therefor^  an  authority 
aj^ainst  the  preient  applicatioi|. 

(a)  I  Umu  15S. 


KucKEiK  against  Wilson.  m^^iSol 

YRQVER  for  800  quarters  pf  oats.    Plea,  general  ^^J^^^*^ 
issue.      At  the  trial  at  the  last  assiz^  for  the  ''•«"  conrigntd 

by  a  merchant 

county  of  York  before  Bayley  J.,  it  appeared  that  the  ainoad,  to  ba 

■old  by  J.  S-% 

plaintifi^  a  Prussian  merchant,  in  August^   1818,  con-  wbowasamcr- 
signed  to  Sellers  and  Co.  of  Hull^  as  his  factors,  a  factor,  he 
quantity  of  oats  for  sale.     The  oats  arrived  in  Septem-^  J,^  hands*cf  ** 
ber,  1818.     In  December,  1818,  Sellers  and  Co.,  who  ;i;it!I^i 
were  merchants  as  well  as  factors,  having  accepted  bills  '"JJ^?"^ . 
on  account  of  the  oats,  which  bills  were  afterwards  paid,  but  the  oati 

were  not  to  be 

applied  to  the  defendant  for  an  advance,  and  being  wld  without 

the  consent  of 

pressed  for  money,  placed  the  oato  which  wer^  then  j,  s.    Thtj 
lying  in  the  warehouses  of  Wilson  and  Co.  in  hitf  hands  ^/g, 


for  sale  as  a  security  for  the  loan  of  840/.  with  interest.  JJSm,  foTnina 

montbi,  when 
Ui^  were  tranfferred  to  ^.  by  a  lale  at  the  maiUt  pike,  fio  money  actually  pa«ed,  nor 
were  any  account  sales  rendered ;  but  the  amount  ot  the  price  was  allowed  in  aooount 
between  /.  &  and  A.,  leaving  a  balance  ifi  favour  of  the  latter  :  He|d,  that  this  was  in 
substance  a  pledge,  and  not  asale  by  Uie  factor ;  and  that  no  property  passed  to  A;  althoii^ 
the  jiiry  had  found  it  to  be  a  boD&  fide  transaction. 

H  h  2  The 
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1821.       The  defendant  was,  however,  not  at  liberty  to  sell  the 


Kucnnr 


oats  without  their  assent.     The  oats  having  remdned 
o^tmui       in  the  defendant's  hands  unsold  till  the  August  following, 

WiLSOir. 

he  agreed  with  Sellers  and  Co.  to  become  the  purchaser 
of  them  at  the  market  price,  and  accordingly  a  settle- 
ment (€the  account  between  them  took  place  upon  that 
footing,  and  Sellers  and  Co.  upon  that  account  still  re- 
mained indebted  to  defendant  about  SOOL  The  learned 
Judge  left  two  questions  to  the  jury;  1st,  whether  the 
transaction  in  August^  1819,  was  bona  fide,  which  the 
jury  found  in  the  affirmative;  and,  2dly,  whether  in 
•  August^  1819,  considering  the  circumstances  under  which 
Sdlers  and  Co.  were  placed,  they  could  properly,  and 
in  the  honest  discharge  of  their  duty  as  agents,  sell  the 
oats  to  the  defendant,  knowing  that  by  such  sale  no 
money  would  be  produced  which  could  be  applied  to 
the  use  of  the  plaintiff.  The  jury  found  a  verdict  for 
the  plainti£^  damages  622/1 

Scarlett^  on  a  former  day,  by  leave  of  the  learned  Judge^ 
moved  to  enter  a  nonsuit ;  and  he  contended,  that  the  jury 
having  found  the  first  point  (viz.  that  the  sale  was  bona 
fide)  in  favour  of  the  defendant,  he  was  entitled  to  judg- 
ment. For  although  it  is  clear  that  a  factor  cannot 
pledge,  yet  the  subsequent  sale  in  this  case  takes  It  out 
of  that  general  rule.  As  to  the  sale  being  to  a  creditor 
of  the  factor,  he  referred  to  George  v.  Clagett  (a),  and  the 
other  cases  on  that  subject,  as  shewing  that  a  party  buying 
goods  of  a  factor  bona  fide,  and -without  knowledge  of 
the  principal,  is  entitled  to  set  off  against  them  a  pre* 
vious  debt  due  from  the  factor,  and  contended,  that  if 

(a)  7r.JB.359. 

the 
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the  rule  laid  down  by  the  learned  Judge  be  correct,  it  ^^'2L' 
would  virtually  over-rule  those  decisicn^. 

"  KUCKKIN 

Cur*  adv.  VUlt.  a^unut 


WlUQN. 


.  The  judgment  of  the  Court  was  on  this  day  de- 
livered by 

<  Abbott  C.  J.      According  to  the  learned   Judge's 
notes   of  this  trial,   it  appears   that  Sellers  and  Co, 
residing  in   Yorkshircy  received  in  August^  1818,  from 
the  plaintiff,  a  foreigner,  a  cargo  of  oats  to  be  sold  by 
them  as  his  factors,  and  for  his  account.     On  the  28th 
otSeptemberj  1818,  the  whole  quantity,  viz.  745  quarter^, 
was  placed  by  Sellers  and  Co.  in  the  warehouse  of 
Wilson  and  Co.,   who  were  warehousemen  at  HidU 
WUsonj  the  defendant,  who  was  at  the  head  of  that 
firm,  was  also  a  corn-factor.     On  the  30th  September^ 
1818,  WUson  and  Co.  received  from  Sellers  and  Co. 
an  order  to  deliver  10  quarters  of  these  oats  to  a  per- 
son of  the  name  of  Clarke^  and  on  the  18th  Decern* 
^  they  received  an  order  to  deliver  the  whole  re^ 
maining  quantity  to  Wilson^  the  defendant,  or  order, 
and  place  them  to  his  account.     On  the.  22d  December^ 
1818,  this  quantity  was  accordingly  transferred,  in  pur- 
suance of  the   latter  order.     On  the  20th  DecembeTf 
two  days  previously  to  this  transfer,   Wilson  had  ad- 
vanced  840/.  to  Sellers   and  Co.   on  the  security  of 
these   oats,    then    lying   at  the  warehouse  of   Wilson 
and   Co.,  of  which  he  expected   to    have  the   sale^ 
accounting  to  Sellers  and  Co.  for  the  proceeds,  and 
paying  or  receiving  the  difference  between  the  proceeds 
and  the  sum  advanced,  as  the  case  might  be.    -Upon 
this  state  of  &ct8,  it  is  evident  that  Wikon  or^;inally 
H  h  3  took 


Wiutir. 
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1 8i1 .  took  th6  OaU  an  a  pledge  from  Sellers  atid  C6.,  who  had 
authority  to  sell)  but  not  to  pledge.  In  the  month  of 
September^  in  the  following  year,  the  oats  were  de- 
livered by  Wilson  and  Co.,  to  di£Perent  persons,  by 
the  orders  of  Wilson.  If  the  proof  had  stopped  there^ 
it  would  be  manifest  that  Wilson  having  t^en  the 
plaintifTs  goods  in  pledge  from  persons  who  had  no 
authdrity  to  pledge  them,  laid  havifig  afterwards  ihms- 
ferred  and  delivered  them  td  others,  would  be  answer* 
able  for  their  talue  to  the  plaintitf  in  an  action  of 
trover.  It  is  to  be  sedn,  therefore,  whether  the  rights 
of  the  parties  werd  Varied  by  any  thing  that  occurred 
between  the  original  pledge  to  Wilson  in  Decembet^  1818, 
and  bis  transfer  or  delivery  of  the  goods  in  September 
following.  Now  the  substance  of  the  intervening  trans- 
Actions  is  this :  Wilson  repeatedly  applied  ta  SMers 
and  G>.  for  permission  to  sell  the  oats,  and  was  refused. 
The  market  continually  declined.  Setters  and  Co.  dis- 
solved their  partnership.  Setters  afterwards  authorised 
one  Tuke^  a  broker,  to  dispose  of  the  oats ;  and  in  Augu^ 
1819^  T\dcii  thus  authorised,  agreed  with  WilMm^  that 
he^  Wttmntf  should  himself  become  the  purchaser  at  a 
certain  rate^  being  the  then  market  price.  At  this  time 
SMen  was  in  difficulties,  and  soon  afterwards  became  a 
bankrupt,  being  at  that  time  considerably  indebted  to 
the  plaintiff*  Tuke^  who  was  a  broker,  did  not  cntet 
this  transaction  in  his  broker's  book,  nor  render  any 
account  sales}  and  being  examined  at  the  trial,  he  said 
that  be  did  not  consider  this  as  a. very  regular  trans- 
action, and  that  he  did  not  understand  himself  exactly 
AS  acting  as  a  broker  in  the  transaction^  Upon  this 
evidence  there  appears  to  be  none  of  the  ordinary 
characteristics  of  a  anercantile  sale,  the  price  not  being 

actually 


IN  THt  SfeCOND  TMAU  OF  OEOltOE  IV,  44t 

actttally  pftid  hi(  Wilson^  and  it  beiiig  mtoifest  tbiit  1821. 
there  was  no  ititentioti  that  it  should  be  paid,  llie 
intervening  transactions  amount  to  nothing  tnore  than 
an  agreement^  that  the  pawnee  should  take  the  pledge 
to  himself  at  a  fixed  sum,  to  be  set  against  the  motley 
that  he  bad  advanced  upon  the  security  of  the  pledge* 
Such  an  agreement  does  not  in  our  opinion  alter  the 
nature  of  the  ori^nal  transaction^  which  was  clearly  a 
pledge ;  and  the  case  may  and  ought  to  be  dedded  in 
favour  of  the  plaintiff  upon  the  general  principle  which 
does  not  allow  a  factor  to  pledge^  without  contravening 
either  the  case  of  George  v.  ClttgeH{a\  cited  at  the 
bar»  or,  so  far  as  I  have  been  able  lo  discoveri  all  or  any 
oiie  of  the  uiiquoted  cases  or  authorities  which  we  were 
so  earnestly  cautioned  not  to  over-rule.  This  rule  must 
therefore  be  refused. 

Rule  refused. 

(«)  7  r.  A  559. 


The  King  against  The  Inhabitants  of  the  Parish  wednetday, 

Hay  16th. 

of  St.  Benedict,  in  the  Town  and  County  of 

CAMBEIUeB^ 


PRESENTMENT,  in  the  usual  form,  by  a  magis*  Where « road 

-*•  ..iini.r  ^  •-  ^""w  set  out  by 

trate  against  the  defendants,  for  not  repairuig  a  commissionen 
highway.     Plea,  not  guilty.      The   case  was  tried  at  act,  md  certain 
the  Cambridge  Lent  assizes,   1820,  before  Graham  B..  ^J^^^b^thl^ct 

to  use  it,  but  in 
fact  it  bad  been  used  by  the  public  for  many  years,  it  was  held  that  this  was  not  sufficient 
evidence  of  a  dedication  to  the  public ;  and  tluit  if  it  was,  there  being  no  evidence  that  the 
parish  had  acquiesced  in  that  dedication,  it  was  not  a  public  road  which  the  parish  were 
bound  to  repair. 


?J  b  ♦  when 
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1821.       when  a  verdict  was  found  for  -the  crownf  subject  to  the 

_,    ^         opinion  of  this  Court  on  the  following  case.     The  road, 

against       whlch  was  proved  to  be  out  of  rcfpair,  was  situate  in  the 

Hie  Inhabit-  '^  - 

uti  of  defendants'  parish,  and  was  originally  made  under  the 
provisions  of  a  local  act  passed  in  the  41  G.  3.  By  a 
clause  in  that  act  the  commissioners  were  directed  to  set 
out  two  specific  private  roads,  therein  particularly  de- 
scribed, which,  when  set  out,  were  to  be  used  by  such 
persons  only  as  were  entitled  to  use  an  old  occupation- 
road,  running  in  the  same  direction  with  the  latter  of  the 
two  roads.  The  commissioners  acting  in  execution  of 
this  power,  by  their  award,  dated  June  27, 1803,  set  out 
the  road  presented  as  one  of  these  two  roads.  From 
the  date  of  the  award,  however,  until  the  finding  of  the 
presentment,  the  road  had  been  used  by  the  public  with- 
out interruption  as  a  carriage-way.  The  question  was, 
whether  under  these  circumstances  this  was  a  public 
road,  which  the  parish  was  bound  to  repair. 

Bamewallf  for  the  crown.  This  is  a  public  road, 
and,  consequently,  the  parish  are  bound  to  repair  it.  It 
is  clearly  established,  that  a  public  right  may  be  ac- 
quired by  the  user  of  chat  which  was  originally  a  private 
road.  The  Thistees  of  the  Rugh/  Charihf  v.  Mereae'^ 
ther.  {a)  The  same  rule  applies  to  bridges.  In  The 
King  V.  The  West  Riding  of  Yorkshire  (6)  it  was  held 
that  if  a  bridge  be  of  public  utility,  and  used  by  the 
public,  the  public  must  repair  it,  though  built  by  an 
individual,  and  the  use  of  it  by  the  public  was  consi- 
dered evidence  that  it  was  of  public  utiUty.     In  Rex^v. 

(a)  U  JSasi,S7S,  (b)  S  East,  342. 

Uoyd 
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I2ojfd{c)  it  was  held,  that  a  road  originally  made  for        1821. 

private  conveoience,  but  which  had  .been  open  to  the 

public  for  several  years,  without  any  person  who  passed    ^'^^  . 

Tut  Inhabit* 

through  it  meeting  with  interruption,  was  to  be  con«        ants  of 

St.  BxHuicf  • 
sidered  as  dedicated  to  the  public,  and  that  it  became  a 

highway,  to  obstruct  which  was  an  indictable  offence. 
These  are  authorities  to  shew,  that  where  a  road  is  ori«< 
ginally  made  as  a  private  road,  even  for  the  benefit  of 
an  individual,  yet  if  it  be  permitted  to  the  public  to  use 
it  for  a  certain  time,  it  is  to  be  presumed  that  the  oWner 
thereby  meant  to  dedicate  it  to  the  public,  and  it  then 
becomes  a  public  road.  There  is  no  distinction  in  point 
of  principle  between  this  case  and  the  cases  cited ;  for  the 
clause  in  the  act  of  parliament  which  directs  that  the  new 
road  should  be  used  by  such  persons  only  as  were  en<-  . 
titled  to  use  the  old  road  is  no  more  than  a  legislative 
declaration,  which  is  implied  by  the  common  law  in  the 
case  of  every  private  road,  that  none  but  those  having 
a  right  shall  use  it  It  is  clear  that  the  old  road  might 
by  user  have  become  a  public  road,  and  the  parish 
would  then  have  become  bound  to  repair  it ;  and  if  so, 
there  cannot  be  any  reason  why  the  new  road,  substi- 
tuted for  it  by  this  act  of  parliament,  should  not  (ilso 
become  a  public  road,  by  the  same  means. 

Bobinsonj  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion  that  this  was  not  a 
public  road,  and  that  the  parish  are  not  bound  to  repair 
it.  It  was  in  this  case,  as  appears  from  the  clause  in  the 
local  act,  compulsory  on  the  owner  of  the  soil  to  permit 

(a)  1  Camf*.  960. 

a  qua- 
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189L       a  qualified  passage^  via.  to  all  persoiiB  entitled  to  use  the 
^"""^       old  occupation^road.    That  circumstance  distinguishea 
ttffthui       this  from  the  oases  cited.     If  this  be  a  public  toad,  it 
inti  of       would  follow  that  wherever,  under  an  indosure  act,  an 
Bt,  BnftDicT.  ijccQpation-road  was  set  out|  and  it  happened  to  be  con- 
venient for  passage^  it  would  beoHne,  almost  imme- 
diatdy,  a  public  toad,  and  the  burden  of  repairing  it 
would  be  thrown  on  the  parish^ 

Baylsy  J.  I  am  of  the  same  opinion.  I  do  not 
accede  to  the  docrine^  that  because  there  is  a  dedicaUon 
4if  the  road  by  the  owner  of  the  soil,^  and  the  public  use 
It,  that  the  parish  is  therefore  bound  to  repair.  I  think 
there  ought  to  be,  in  addition  to  that,  evidence  of  an 
flcquieseence  by  the  parish  in  that  dedication.  In  the 
case  of  bridges,  there  always  is  what  is  to  be  considered^ 
as  ah  acquiescence  by  the  county.  The  county  is  not 
liable  except  for  bridges  made  in  highxwnfs)  the  making 
of  the  bridge^  and  thereby  obstructing  the  rood  while 
the  bridge  is  making,  mky  be  treated  as  a  nuisance,  and 
the  county  may,  if  it  think  fit,  stop  its.  progress  by  ii>- 
dictment,  and  the  forbearing  to  prosecute  in  that  way 
is  an  acquiescence  by  the  county  in  the  building  of  the 
bridge.  But  in  the  case  of  a  parish,  th^  have  no 
power  to  prevent  the  opening  of  a  road,  or  to  obstruct 
the  public  use  of  it.  It  would  be  most  iinjust  if,  by  the 
public  use  of  what  was  at  first  a  private  road,  the  bur- 
den of  repairing  it  cotild  be  removed  from  the  persons 
to  whom  the  use  of  it  was  at  first  confined,  and  cast 
upon  the  parish.  Admitting,  therefore^  that  in  this  case 
there  was  a  dedication  to  the  public,  (which,  I  think, 
does  not  &u£Bciently  appear,)  and  that  tbe  road  was 
found  to  be  a  public  benefit,  (which  I  am  not  sure  is  the 

we,) 
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ctae,)  I  think  that  iii  consequence  of  the  want  df  solne       1821  • 
act  of  acquiescence  or  adoption  by  the  parish^  they  are  . 

not  liable  to  the  repair  of  this  road.  agtunu 

Tht  InhAbit. 
ants  of 

HoliROtD  and  Bbst^  Jastices,  concurred.  S>.  Bivmcr. 

Judgment  for  the  defendants. 


Turner  against  Leech.  JP^*%» 

^  May  18th. 

A  SSUMtSIT  by  plaintiff,  as  indorsee,  against  thfe  Theindonerof 

defendant,  as  a  prior  indorser  df  a  bill  of  estchange  JlJSl^^^iJjch 

for  50£,   payable  thrde  months  after  date.     Plea,  ge-  ^^*^ 

nertd  Issue.  The  cause  was  tried  at  thfe  Guildhall  sittings  ^^^^  *  ""bw- 

°  quent  indorser 

after  Hilary  term,  181S,  before  Lord  EUenboroiigh  C.  J.,  h«d  mmde  his 


utrhen  the  jui'y  fbuiid  a  t^dict  for  the  plaintiff,  subject  paid  thebiur 
to  the  opinion  of  this  Court,  upon  the  following  case,  ly  gare  notice 
The  defendant  was  the  eighth  and  the  plaintiff  the  SJe^e'XJ^ 
eleventh  iudorset  6f  the  bill  of  exchange,  which  was  In-  ^Sd^iSj^* 
dorsed  by  him  to  Bentteiij  and  by  him  to  Fletcher,  and  piffntiffcouM 

^  ^  J  »  not  rccorer  the 

by  him  to  Hordetn  add  Co.,  bankers  at  JPolverhampian,  ^^^H  ■^" 
who  transmitted  the  same  to  their  London  correspond-  peared  that  the 

defendant)  in 

ents,  Messrs.  Sansom  and  Co.,  who  were  the  holders  cMesuocesiiTe 
when  the  bill  became  due.    The  bill  was  duly  presented  been  given  bj 
for  payment  on  Saturday  the  SOth  August j  1817,  and  onSSwit** 
dishonoured.    On  Monday,  the   1st  September,   1817,  ^^^*„^ 
Sansom  and  Co.  wrote  to  Hordem  and  Co.,  at  Wolver--  «f  <««»»nourat 

an  earlier  pe- 

hampton,  duly  informing  them  of  such  dishonour,  which  nod. 
letter  was  received  by  them  on  Tuesday,  the  2d  iSep- 
tember.  Notice  of  the  dishonour  was,  on  the  2d  Sep- 
tember,  given  to  Fletcher^  and  on  Wednesday,  the  9d 
September,  a  letter,  giving  information  of  su(5h  disho- 
nour, was  sent  by  the  post  by  Fletcher  to  Bennett,  at 

Stockport^ 


Lhcji* 
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182U  Siockpoiif  where  he  resided,  and  which  letter  was  de- 
livered  there  at  his  shop,  on  Thursday^  the  4th  Septem-- 

agamu  ben  This  letter  was  not  opened,  and  no  notice  was 
given  to  the  plaintiff  or  any  other,  party,  before  Monday^ 
'  the  dth  September.  On  the  8th  September^  the  plaintiff 
first  received  notice  of  the  dishonour,  and  immediately 
paid  the  amount  of  the  bill  to  Bennett.  John  DavieSf 
the  tenth  indorser,  Washington  and  Horner^  the  ninth 
indprsers,  and  the  defendant,  the  eighth  indorser:  all 
resided  at  Stockport.  It  was  admitted,  in  addition,  that 
the  defendant  had  notice  of  the  dishonour  either  on  the 
8th  or  9th  September^  1817. 

Chittyf  for  the  plaintiff.  In  this  case  the  defendant 
received  notice  of  dishonour,  on  the  9th  September  at  the 
latest;  and  if  notice  had  been  given  to  each  successive 
indorser  in  the  regular  course,  he  wotdd  not  have  re- 
ceived it  at  an  earlier  period.  Then  he  has  received  no 
injuty  by  the  neglect.  Suppose  the  holder  gives  notice  on 
the  same  day  to  six  successive  indorsers,  and  the  seventh 
indorser  reoeives  notice  of  it  six  days  afterwards,  surely 
he  ought  not  to  be  allowed  to  defend  himself,  on  the 
ground  of  laches,  when  in  the  regular  course  he  could 
not  have  received  notice  sooner.  ^ 

J.  fViUiams,  contra,  stopped  by  the  Court. 

Abbott  C.  J.  In  this  case  the  plaintiff,  who  ought 
to  have  received  notice  of  the  dishonour  of  the  bill  of 
exchange  from  Bennett^  on  the  5th  September^  did  not, 
in  fact,  receive  notice  till  the  8th ;  and,  therefore,  he 
was  clearly  discharged  by  the  laches  of  the  holder. 
Then  can  be,  by  paying  the  bill,  place  the  prior  in- 
dorsers 


IN  THfe  gficOND  Year  of  GEORGE  IV.  453 

dorscrs  in  a  worse  situation  than  that  in  which  they       I6S1. 
woald  otherwise  have  been  ?   I  think  he  cannot  do  so ;       ^ 
and  that  in  paying  this  bill  he  has  paid  it  in  his  own       ngahut 

XjSSCH* 

wrong,  and  cannot  be  allowed  to  recover  upon  it  against 
the  defendant. 


Judgment  for  the  defendant* 


The  Company  of  Proprietors  of  the  Monmouth-  rridasf, 

May  ISth* 

SHIRE  Canal  Navigation  against  Kendall  and 
Others. 


T^HE  declaration  alleged  that  the  defendants  were  m-  Anactofpar- 
debted  to  the  plaintin  for  divers  rates,  tolls,  and  vided  that  the 
duties,  for  the  tonnage  of  certain  goods  of  the  defend-  paiijghonld  not 
ants,  conveyed  along  a  certain  canal  of  the  plaintiffs,  ^l^^*^ 
and  also  for  the  use  of  the  plaintiffs'  canal,  railways,  2Jo^d°1S  thT 
and  road^.     The  declaration  likewise  contained  a  count  ^"«  ^fs>  ^ 

taken  by  the  P. 

on  a  quantum   meruit,  with  the  usual  money  counts.  Canal  Com- 
pany ;  and  the 
The  defendants  pleaded  the  general  issue,  and  paid  into  latter,  by  a  re- 

1  <•        -« •       rv^i  '  1  •    J  aolution  at  a 

coui*t  the  sum  of  318/.     The.  cause  came  on  to  be  tried  general  ^ 


at  the  Monmouth JLent  assizes,  1819,  before  Richardson  their  rommon' 
J.,  when  the  jury  found  a  verdict  for  the  plaintiffs,  da-  SriJ-J^uTT* 
magfes  2061.  35.,  subject  to  the  opinion  of  the  Court  on  ^Icintrcra- 

the  following  case.  pany  could  not 

°  question  coUa- 

By  statute  32  G.  3.  c.  102.,  the    company  of  pro-  teraliy  the  ra- 
.  "^  *  f    /  r       Kdityofiuch 

prietors  of  the  Moninouth  Canal  Navigation  were  esta-  resolution,  but 

were  bound 
by  it 
The  B.  Canal  Company's  act  directed  that  no  reduction  of  the  tolls  should  take  phu:e, 
unless  assented  to  by  two -thirds  of  the  proprietors  ;  bitt  allowed  them  to  vote  by  proxy,  a 
form  for  which  instrument  was  given  by  the  act.     Qusre,  whether  such  instrument  requires 
to  be  stamped? 

blished 
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18SI.       Uidied  with  power  to  make  and  maintain  a  canal  from 

•j^^^^     Ponineanfrgfdd,  in  the  parish  of  Tremthin^  iijto  the  river 

oI^Cot*"     KRfe  at  the  town  of   Neapport^  which   canal  was  ac- 

agahut  eordingly  completed  By  statute  83  G.  8.  c.  96.,  the 
company  of  proprietors  of  the  Brecknock  Canal  Navi- 
gation were  established  with  the  power  to  make  a  canal 
from  the  town  of  Brecon,  to  commupicate  with  the  be- 
fore-mentioned Monmouthshire  canal  near  Pontymoik, 
and  to  make  railways  as  therein  mentioned.  By  this 
act  it  was  provided,  that  the  said  company  of  pro- 
prietors of  the  Hfonmoidhshire  Canal  l^avigation  should 
pay  to  the  company  of  proprietors  of  the  Brecknock 
I  Canal  Navigation  the  sum  of  SOOO/L,  upon  the  25th 

day  of  March,  17^4;  and  that  in  de&ult  of  payment 
the  same  might  be  sued  for  and  recovered  by  action 
of  debt  or  on  the  case,  in  any  court  of  law ;  and  that 
the  company  of  proprietors  of  the  Monmouthshire  Ca- 
nal Navigation  should  not  take  or  demand  for  any 
coals,  goods,  merchandises,  or  other  things,  which 
should  pass  or  be  navigated  in  boats  or  other  vessels, 
upon  the  said  Monmouthshire  canal,  to  and  from  the 
said  Brecknock  canal,  and  passing  tliereon  for  two 
miles  or  upwards,  any  higher  or  greater  rate  of  ton- 
nage than  should,  for  the  time  being,  be  taken  by 
the  company  of  proprietors  of  the  Brecknock  Canal 
Navigation,  for  any  coals,  goods,  merchandise,  or  other 
things,  passing  or  to  be  navigated  on  the  Brecknock 
canal.  The  general  assemblies  of  the  proprietors  of 
the  Brecknock  canal  were  directed  to  be  held  twice 
in  every  year,  in  April  and  October,  for  the  purpose 
of  choosing  a  committee;  and  it  was  provided  that 
a   special  assembly  might  at  any  time  be  called  by 

five 
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five  of  the  cpmroittee,  or  ten  proprietors,  on  caustng       1821. 

notice  thereof  to  be  given  in  some  newspaper  pub- 

lished  or  circulated  in  the  several  counties  of  Breck'    xoi7thsr»9 

Capal  Company 
nock    and  Monmouth^    or  in  sttc)i   other    manner  as      _againMi 

the  said  company  of  proprietors  should,  at  any  ge- 
neral assembly,  direct  or  appoint,  declaring  in  such 
notice  the  place  where  and  the  time  when  such  spe- 
cial assembly  should  be  held,  the  place  to  be  within 
suph  of  the  said  counties  of  Bnckmck  and  Monmouth 
respectively,  where  the  cause  of  such  meeting,  if  within 
either  of  the  said  counties  only,  should  arise,  and  the 
time  not  to>  be  less  than  fourteen  days  after  such  notice 
given ;  and  also  specifying  in  such  notice  the  reason  for 
and  intention  of  holding  the  same.  It  was  further  pro- 
vided, that  the  tolls  on  the  Brecknock  qmal  should  be 
fixed  at  a  general  assembly  of  proprietors ;  and  that  it 
should  be  lawful  for  them,  from  time  to  time,  at  any 
general  or  i^pecial  assembly  tp  be  held  for  that  purpose, 
of  which  three  ciJendar  months'  notice  at  the  least 
should  be  given  in  the  manner  thereinbefore  mentioi^edt 
to  lower  or  reduce  such  of  the  said  rates  and  tolls  tp 
be  fixed  as  aforesaid,  as  the  said  company  of  proprietors 
should  think  proper ;  and  afterwards,  from  tiine  to  time, 
at  any  general  or  special  assembly,  of  which  the  like 
notice  should  be  given,  to  advance  and  raise  all  or  any 
of  the  said  rates  or  tolls  so  lowered  pr  reduced;  pro- 
vided always,  that  the  said  rates  and  tolls  so  to  be  ad- 
vanced or  raised  as  aforesaid  should  not  in  any  case 
exceed  the  respective  rates  and  tolls  thereinbefore  au- 
thorised to  be  taken,  and  that  no  reduction  of  the  said 
rates  or  tolls  should  be  made  without  the  consent  of  so 
many  of  the  said  proprietors  as  should  be  possessed  of 
i^t  l^ast  tworthir^s  of  the  whole  number  of  shares  in  the 

said 
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182K       said  undertaking:  it  also  provided,  that  the  proprietors 

^         at  the  general  or  special  assemblies  might  vote  by  proxy. 

MouTHsHiRK     Thc  oroxv  was  directed  to  be  as  follows:  "I  AB., 

Ganai  Company  . 

against  One  of  the  proprietors  of  the  Brecknock  Canal  Navi- 
gation, do  hereby  nominate  and  appoint  G.  H.  to  be 
my  proxy  in  my  name,  and,  in  my  absence,  to  vote 
and  give  my  assent  to  or  dissent  from  any  business, 
matter,  or  thing  relating  to  the  said  navigation  and 
undertaking,  which  shall  be  mentioned  or  proposed 
at  a  meeting  of  the  proprietors  of  the  said  navigation, 
or  any  of  them,  in  such  manner  as  the  said  6.  H.  shall 
think  proper,  according  to  his  opinion  and  judgment, 
for  the  benefit  of  the  said  navigation  and  undertaking, 
or  any  thing  appertaining  thereto.  In  witness  whereof, 
&C.''  The  plaintiffs  paid  to  the  Brecknock  canal  com- 
pany the  said  sum  of  SOOOZ.,  on  the  25th  March/llSi. 
The  following  notice  was  pubhsUed  in  the  Cambrian 
newspaper  on  the  1st  February ^  ISIT^  this  being  the 
earliest  day  of  its  being  published  in  any  newspaper: 
**  Brecknock  Canal  Navigation :  We,  the  undersigned, 
being  proprietors  of  four  or  more  shares  in  the  said 
navigation,  do  hereby  give  notice,  that  at  the  general 
assembly  to  be  held  in  the  town  of  Brecknock,  on  the 
last  Thursday  in  the  month  of  Jpril  next,  we  intend 
to  bring  forward  a  motion  and  pass  a  resolution  to 
reduce  the  several  tonnages  on  the  canal  and  railways 
of  the  company,  on  coal,  lime,  lime-stone,  iron,  and 
iron-stone,  and  on  articles  carried  along  the  canal 
for  the  purpose  of  manufacture,  and  the  manufac- 
tured produce  of  which  is  afterwards  can:ied  back  along 
the  canal."  On  the  24th  April,  1817,  a  general 
assembly  of  the  proprietors  of  the  Brecknock  canal 
.company  was  held.   At  this  meeting  the  motion  con« 

tained 
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tained  in  the  foregoing  notice  was  brought  forward,  and        J  821. 
ft  great  number  of  proxies  were  produced,  in  the  form 
prescribed  by  the  act,  but  without  any  stamp;  and  if    vodthshiu 
these  proxies  were  valid,  the  proprietors  of  more  than        agabut 
wo>thirds  of  the  whole  number  of  shares  in  the  Brech^ 
noch  company  attended  in  person,  or  were  lawfully  re- 
presented, and  gave  their  consent  to  the  order  hereinafter 
mentioned,  for  reducing  the  tolls  on  the  Brecknock 
canal  from  3i2.  to  2d.  per  ton  per  mile.    The  order 
agreed  to  at  the  said  meeting  was  as  follows :   *<  It  ap- 
pearing to  this  meeting,  that,  by  the  reduction  of  the 
tolls  and  tonnages  on  iron  carried  along  this  canal, 
and  the  railway  thereto  belonging,  great  advantage  is 
.expected  to  accrue  to  the  company   of  proprietors; 
Resolved  unanimously,  that  such  tolls  and  tonnages,  on 
iron  be  reduced  from  Si2.  per  ton  per  mile  to  2d.  per 
ton  per  mile,  and  that  such  reduction  commence  from 
the  29th  day  of  March  last ;  any  order  or  r^ulation  to 
the  contrary  notwithstanding."     The  seal  of  the  Breck^ 
nock  canal  company  was  afiixed  to  this  order.     From 
the  completion  of  the  Brecknock  canal  to  the  making 
of  the   order,   the  full  tonnage  of  M.   per  ton  on 
iron  was  uniformly  taken  by  the  company  of  pro- 
prietors of  that  canal.     Since  the  making  of  the  order, 
the   toll,   in   poii\t   of  fact,    taken   on  the  Brecknock 
canal,  had  been  only  2d.  per  ton  per  mile.      The 
question  for  the  opinion  of  the   Court  was,  whether 
the  plaintiffi  had  a  right  to  be  paid  for  the  defendants* 
ircm  cftrried  along  their  canal,  ^t  the  rate  of  3c2.  or  2d. 

Campbell  for  the  plaintiffs.  This  question  depends 
on  the  construction  which  the  Court  will  give  to  the 
clause  by  which  the  plaintiffs  are  precluded  from  taking 

Vol.  IV.  I  i  any 
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1881. .      any  higher  toll  than  that  taken  by  the  Brecknock  com- 
l^^j^K      pany.     This  must  mean  the  toll  legally  taken  by  them, 

KQOfimnu     and  not  the  toll  actually  taken.     Unless  that  be  so^  it 
CnalComiMiy  "^ 

would  follow  that,  upon  an  increase,  even  without  au- 
thority by  the  Brecknock  company,  the  plaintiffs  would 
legally  be  entitled  to  an  iiicreascfd  toll.  The  advantage 
or  disadvantage  must  be  reciprocal.  It  is  admitted, 
that  the  plaintiffi  can  only  take  such  toll  as  the  Brick* 
nock  company  legally  take.  Now  the  toll  legally  taken 
by  the  latter,  previously  to  April  1817,  was  3d.  Then 
was  it  legally  lowered  on  that  occasion  ?  In  order  to 
establish  that,  it  must,  according  to  the  act  of  parliament, 
be  shewn  that  the  alteration  was  consented  to  by  two- 
thirds  of  the  proprietors.  And  if  the  proxies  were  not 
admissible,  such  consent  was  not  given.  Now  a  proxy 
was  not  admissible  without  a  stamp.  By  55  G.  3. 
c.  184,  sched.  part  1st,  Every  letter  or  power  of  at* 
tomey  of  any  kind,  or  commission,  or  factory  in  the 
nature  thereof  and  every  deed  or  other  instrument 
of  procuration,  are  required  to  be  stamped.  Now  this 
is  in  its  form  a  letter  of  attorney.  The  form  is,  I  ap- 
point 6.  H.  to  be  my  proxy,  and  whatever  he  does  is 
ratified  by  the  principal.  At  all  events  it  is  an  instru- 
ment of  procuration.  The  very  word  proxy,  which  is 
an  abbreviation  of  the  word  procuracy  shews  this. 
Then  if  so,  there  are  various  statutes,  all  of  which  are 
embodied  in  55  6.  3.  c.  181.,  which  shew  that  Such 
instruments,  if  unstamped,  are  not  available  in  any 
manner  in  law  or  equity,  or  in  any  manner  whatsoever. 
The  statutes  37  G.  3.  c.  19.  s.  3.,  37  G.  3.  c.  19.  $.  9. 
clearly  shew  this.  Here  then  the  proxies  were  not 
available  to  shew  the  consent  of  two-thirds  of  the  pro- 
prietors to  the  reduction  of  the  tolls.     Besides^  in  tliis 

case 
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case  the  notice  was  insufficient.  By  the  act,  no  alter-  1821, 
ation  in  the  tolls,  whether  at  a  general  or  special  JT^ 
meeting,  can  be  made,  unless  there  be  three  months'     ^oxtmnnuLm 

Cinal  CompflDT 

notice.  But  here  no  such  notice  was  given.  The  order 
therefore  was  on  both  grounds  a  nullity,  and  there  has 
been  no  legal  lowering  of  the  toll  from  Sd.  to  2d.  The 
last  toll  legally  taken  on  the  Brecknock  and  Abergavenny 
canal  was  S^f.,  which,  therefore,  is  the  toll  l^Uy  to  be 
taken  by  the  plaintiffs.  If  so,  they  are  entitled  to  the 
judgment  of  the  Court 

6.  IL  Cross  contra.  The  plaintiffs  might  be  entitled 
to  judgment,  if  they  could  shew  that  the  toll  actually 
taken  on  the  Brecknock  canal,  was  so  taken  fraudulently, 
and  without  colour  of  authority.  But  here  the  toll  was 
fixed  at  a  general  assembly  of  the  proprietors,  and  by 
a  resolution  under  their  common  seal.  It  was  there- 
fore quite  sufficient  to  justify  the  words  of  the  act, 
and  besides  the  plaintifis,  who  are  strangers  to  the 
transaction,  have  not  any  right  collaterally  to  question 
the  r^ularity  of  these  proceedings. 

He  was  then  stopped  by  the  Court. 

Abbott  C.  J.  The  act  of  parliament  upon  which  this 
question  depends,  has  provided,  that  the  company  of 
proprietors  o{  the  Monmouthshire  Canal  shall  not  take 
any  higher  or  greater  rate  of  tonnage  than  shall,  for  the 
time  being,  be  taken  by  the  company  of  proprietors  of 
Brecknock  Canal.  The  question  therefore  is,  whether 
the  *  present  plaintiffs  are  entitled  to  any  higher  toll 
than  that  which,  in  fact,  has  been  taken  upon  the 
Brecknock  Canal;  and  I  am  clearly  of  opinion  that 
112  they 
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182h       they  are  not.    I^  indeed,  without  any  colour  of  autlio^ 

oieMoic-     ^*^y»  ^^^  ^*^  upoa  the  'Brecknock  Canal  had  been  low- 

C*mJc^'**    ered,  the  case  would  have  been  very  different.     But  the 

againtt  facts  here  stated  shew,  that  the  reduction  in  the  tolls  has 
been  made  by  a  resolution  passed  at  a  general  assembly^ 
and  under  the  seal  of  the  company.  I  think,  therefore, 
that  a  reduction,  by  virtue  of  such  a  resolution,  clearly 
brings  the  case  within  the  clause  of  the  act,  and  that  it 
is  quite  unnecessary  for  the  Court  to  determine  the 
question  relative  to  the  validity  of  the  proxies,  and  the 
sufficienqr  of  the  notice ;  for  I  am  clearly  of  opinion, 
that  it  is  not  competent  for  the  plaintifis  collaterally  to 
question  the  validity  of  the  resolution  passed  by  the 
proprietors  of  the  Brecknock  Canal  at  their  general 
assembly.  I  am,  therefore,  of  opinion,  that  there  mnst 
be  judgment  for  the  defendants. 

Batuey  X  In  this  case  it  appears,  that  the  toll  of 
id.  is  the  one  actually  taken  upon  the  Brecknock  Canal ; 
but  it  is  argued,  that  in  this  case  it  is  competent  for  the 
plaintifis  to  shew,  that  the  Brecknock  Canal  Company 
have  not  complied  with  certain  requisites  prescribed  by 
their  act  of  parliament,  and  are,  therefor^  not  war- 
ranted in  reducing  the  toH  to  the  sum  actually  taken. 
But  it  seems  to  me,  that  the  plainti&  have  no  right  to 
raise  this  quesUon ;  for  the  forms  prescribed  by  the  act 
of  parliament  were  only  intended  for  the  purpose  of 
regulating  the  interests  of  the  Brecknock  Canal  Com- 
pany, inter  se;  and  if  they  are  satisfied  with  the  reduc- 
tion of  the  tolls,  it  seems  to  me  that  the  plaintiffi  are 
not  entitled  to  raise  any  objection.  The  act  of  parlia- 
ment has  prescribed,  that  the  plaintiff  shall  take  no 
higher  toll  than  is  taken  by  the  Brecknock  Canal  Com- 
pany; 


KSITBALI., 
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pany ;  and  I  think,  thereforei  that  the  plaintiffi  have  no        182h 
claim  in  the  present  case.  ir"T7" 

'^  Hie  Molt" 

VOUTHSHimS 

Canal  Company 

HoLROYo  J.  In  this  case,  it  seems  to  me,  that  the  ^gahm 
resolution  of  the  Brecknock  Canal  Company  reducing 
their  tolls,  being  under  their  common  seal,  the  Court 
are  not  called  upon  to  decide  as  to  the  validity  of  that 
resolution.  As  long  as  the  proprietors  of  that  canal 
choose  to  submit  toit,  it  is  not  competent  for  the  pre- 
sent plaintiffs  to  dispute  its  validity.  I  think,  therefore^ 
that  there  should  be  judgment  for  the  defendants. 

Best  J.  If  it  were  necessary  to  determine  whether 
a  proxy  required  a  stamp,  I  should  desire  time  to  con- 
sider of  that  question;  but  it  is  not  necessary  for  the 
determination  of  the  present  case.  I  agree  with  the  rest 
of  the  Court,  that  the  regulations  in  the  act  of  parliar 
ment  are  solely  for  the  protection  of  the  Brecknock  Canal 
Company.  If  they  acquiesce  in  the  resolution  for  the 
reduction  of  the  tolls,  it  is  not  competent  to  the  present 
plaintiffi  to  shew  that  such  resolution  was  irrc^larly 
passed. 

Judgment  for  the  defendants. . 


Ii3 
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1821. 


Anwftv,        The  King  against  The  Inhabitants  of  St.  Mary, 

Uay  19th. 

in  Bqby  St*  Edmunds. 


llie  detennin-   TJPON  appeal  against  an  order  of  two  justices,  by 
commiauoDen  wbich  George  Cuttings  Sarahy  his  wife,  and  four 

dofure  act/as  children,  were  removed  from  the  parish  of  Boiigham^  in 
^^  Sa%-  *he  county  of  St^olk,  to  the  parish  of  St.  Mary^  in 
mhtobein-  Jj^ry  St. Edmunds^  in  the  same  county,  the  sessions 
conduuTe  of  confirmed  the  order,  subject  to  the  opinion  of  this 
what  were  the  Court,  on  the  following  case.  The  pauper,  in  1783, 
teoedenUy  to  gained  a  settlement,  by  hiring  and  service,  in  a  house 
called  Eldo  Farm,  which  lay  partly  in  Boughcmi  and 
partly  in  St^  Mary^  in  Bury.  He  bad,  at  different  times 
afterwards,  in  the  course  of  30  years  and  upwards,  and 
up  to  the  time  of  the  removal,  been  relieved  by  JRougham, 
.while  living  in  another  parish.  In  the  years  1813 
and  1814,  separate  indosures  took  place  of  lands  in 
Bou^ham  and  Bury.  Under  the  Bjougham  inclosure  act, 
in  1813,  the  commissioners,  in  their  award,  ascertained 
and  fixed  the  boundary  line  between  RougAam  and  St. 
Maryj  in  Bury,  and  thereby  included  within  the  latter,  * 
the  apartment  in  whidi  the  pauper  slept  during  his  . 
service  at  the  Eldo  farm ;  and  the  commissioner  under 
the  Bun/  inclosure  act,  in  1814,  also  ascertained  and 
fixed  the  boundaries  of  Bwy  by  his  award,  and  thereby 
found  and  declared,  that  the  boundary  of  the  parish  of 
St.  Mary,  in  Buryj  proceeded  along  the  boundary  of 
Rougkam  parish,  through  the  Eldo  farm-house,  as  the 
same  had  been  ascertained  and  fixed  under  tlie  Bougham 
inclosure.     In  a  perambulation  also  made  subsequently 

to 
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to  these  acts,  the  parishioners  of  Bwy  included  the        1821., 
apartment  in  which  the  pauper  slept  within  the  parish      Th^KiNo 
of  SL  Maryy  in  Bun/.    These  facts  being  proved  by  the    .rJ'^j^li^i^ 
respondents,  the  appellants  contended,  that  the  b6und-       *°£^^^ 
ary  line  set  out  by  the  commissioners  was  not  conclusive, 
as  to  the  actual  boundary  before  the  award,  and  ten- 
dered to~the  Court  evidence  to  prove,  that,  before  the 
iudosure  acts,  the  spot    in  question  was  in  Bxmgham^ 
This  evidence  was  objected  to;  and  the  Court,  con-  ^ 
sidering  the  award  of  the  commissioners  as  retrospective 
and  conclusive,  rejected  the  evidence,  and   confirmed 
the  order  of  removal. 

Nclan  and  Robinson  In  support  of  the  order  of  ses- 
sions. This  evidence  was  properly  rejected.  By  the 
41  O.  3.  c.  109.  5.  8.|  the  commissioners  under  an  in- 
Closure  act  are  authorised  to  enquire  into  the  boun- 
daries of  the  parishes  to  be  inclosed,  and  to  set  out 
the  same ;  and  the  clause  then  states,  that  ^<  after  such 
boundaries  shall  be  so  ascertained,  set  out,  determined, 
i^nd  fixed,  the  same  shall,  and  they  are  hereby  declared 
to  be  the  boundaries  of  such  parishes,  &c."  This^ 
therefcNre,  makes  the  decision  of  the  commissioners- final 
and  conclusive.  And  the  word  '<  declared"  shews, 
that,  in  construction  of  law,  before  such  decision,  the 
boundaries  have  always  been  as  fixed  oy  the  commis* 
sioners.  Then  if  so,  the  evidence  to  contradict  the 
award  was  inadmissible. 

Siorks  and  Dover^  contrcL  The  general  object  of 
an  act  of  parliament  must  be  looked  at.  Edwards  v. 
DicL  (a)    The  object  here^  was  only  to  ascertain  the 

(<i)  4S.iJ.  312. 

I M  bouq^ 
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1&2L  boimdarieiB,  for  the  purpose  of  arrangmg  the  difi&rent 

^  ^  claims  of  individuals  under  the  inclosure*    It  could  have 

,  agamut  no  reference  to  questions  of  this  description.     The  local 

ants  of  act.gives  an  appeal  to  parties  interested,  which  shews  that 


«fT.MA«T, 


the  determination  could  not  be  intended  to  have  a  re« 
trospective  effect ;  for  how  could  there  have  been  any  ap« 
peal  against  this  determination,  either  by  the  church- 
wardens or  by  the  pauper,  who  may  both  be  interested 
in  the  question,  as  to  his  place  of  settlement.    Many  in- 
conveniences may  be  pointed  out,  in  case  this  dedsion 
of  the  commissioners  be  hdd  to  be  retrospective ;  and  it 
is  not  at  all  necessary,  for  any  purpose  of  inclosure^  that 
it  should  be  so.    Suppose  a  will,  made  previously  to  the 
award,  described  the  lands  devised  as  "  all  my  lands 
'  in  Baugham^  it  would  follow,  that  this  land  would 
not  pass.    Many  other  instances  may  be  put,  in  which 
similar  inconveniences  would  follow.    The  proper  con- 
struction is^  therefore,  that  the  determination  of  the 
commissioners  has  only  a  prospective  eflfect    Here  the 
question  was,  what  the  boundary  had  been  before  their' 
award,  and  evidence  on  that  point  ought  to  have  beea 
received. 

Abbott  C.  J.  It  seems  to  m^  that  great  mischief 
might  follow,  if  the  Court  were  to  hold,  that  the  de- 
cision of  the  commissioners  in  this  case,  as  to  the  boun- 
daries of  the  parish,  was  conclusive^  and  at*  the  same 
time  retrospective;  for  many  cases  may  be  put,  both  of 
fines  of  lands  and  wills,  in  which  such  a  decision  might 
materially  a£fect  the  rights  of  third  persons.  The  best 
and  safest  course,  therefore,  will  be,  to  hold  such  deter- 
mination not  to  be  conclusive  evidence  of  what  the 
boundaries  were  previously  to  the  period  when  it  was 
madet    In  that  oase  the  sessions  ought  to  have  received 

the 
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the  evidence  which  they  have  rejected;  and  I  thhik,  182U 
therefore^  that  the  order  of  seMions  should  be  quashed.  «— — 
and  the  case  sent  beck  to  be  reheard.  agamn 

Hie  Inhibit. 

AntS'Qf 

Batley  J.   If  the  decision  of  the  commissioners  were  "^* 

conclosiye,  to  shew  what  the  boundaries  of  the  parish 
were  in  times  past,  it  might  happen  that  a  mistake  on 
their  part  might  make  it  necessary  to  apply  to  the  Court 
of  Common  Pleas,  for  the  purpose  of  amending  a  fine 
of  lands,  levied  before  the  indosure;  and  if  the  two 
.  parishes  between  which  the  boundary  was  ascertained, 
lay  in  different  counties,  that  Court  would  be  unable  to 
amend  the  fine.  That  is  one  inconvenience  which  might 
arise  from  our  holding  such  determination  to  have  a  re- 
trospective effect.  I  agree,  therefore,  that  this  evidence 
ought  to  have  been  received.  .  , 

HoLBOYP  J.  The  words  of  the  statute  do  not  ap» 
pear  to  me  to  be  retrospective :  they  only  state  that 
the  commissioners  shall  ascertain  the  boundaries ;  and 
*^  after  they  shall  be  so  ascertained,  the  same  shall  and  are 
hereby  declared  to  be  the  boundaries  of  such  parishes, 
&c."  Now  these  words  do  not  necessarily  import  that 
the  boundaries  to  be  ascertained  were  the  boundaries 
before  that  period.  Considering,  therefore,  that  cases 
may  occur  in  which  mistakes  made  by  the  commis^ 
sioners  may  afiect  the  private  rights  of  others,  I  am  of 
opinion,  that  we  ought  not  to  go  further  than  we 
are  compelled  by  the  strict  words  of  the  act ;  and  I 
think  that  the  evidence  ought  to  have  been  received, 
and  that  the  case  should  go  back  to  the  sessions. 

Best  J,  concun*ed. 

Case  sent  back  to  the  Sessions, 
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Monday,  Marr  ogainst  Smith. 

May  21tt. 

Hie  phiniiff;       PiENMAN  had  obtained  a  rule  nisi  for  discharging 

■ftor  judgment     jlLX 

recovered  set-  the  defendant  out  of  custody.     It  appeared  from 

with  the  defend-  the  affidavits,  that  the  plaintiff  had  recovered  a  verdict 

p?^edaiMwat-  Against  the  defendant,  at  the  last  Summer  assizes  for 

up™i2ddScdT  Nottingham,  for  598/.,  for  which  sum  final  judgment 

on  the  record:  \^^  hetn  obtained  in  last  Michaelmas  term,  the  costs 

Held,  that  the  ' 

defendant  was    taxed  at  62/.  45.,  and  the  defendant  taken  io  execution 

entitled  to  be 

discharged  out    for  the  whole  amount.     Subsequently  to  this  the  plain* 

of  custody,  al-  .  ,     .  . 

though  the  lien  tiff  and  defendant  compromised  the  suit,  upon  the  de- 

of  the  plaintiff's-  ^      -  -. 

attorney  on  the  fcndant's  assigning  over  to  JVellsy  an  attorney,  at  Notting- 
be«A8atisfi(^  ^;»,  for  the  benefit  of  the  plaintiff,  a  sum  of  12S/.  55., 
due  from  a  third  person  to  the  defendant.  This  sum, 
it  appeared  from  the  affidavits.  Wells  had  not  hitherto 
received.  On  the  24th  March  last,  the  plaintiff  exe- 
cuted a  warrant  of  attorney  prepared  by  Wellsj  author- 
ising certain  attorneys  of  this  court  to  enter  satis- 
faction upon  the  record ;  which  was  accordingly  done. 
The  affidavits,  in  answer,  stated  that  the  whole  trans- 
action was  fraudulent  and  collusive^  and  without  the 
knowledge,  privity,  or  consent,  of  .the  plaintiff's  attor- 
ney, and  that  it  was  done  with  a  view  to  defraud 
him  of  his  costs.  It  was  further  sworn,  that  the  de- 
fendant, who  had  himself  been  an  attorney,  had  been 
expressly  informed  that  the  costs  of  the  plaintiff's  attor- 
ney were  wholly  unpaid,  and  cautioned  against  settling 
with  the  plaintiff,  until  those  costs  had  been  satisfied. 


Reader  shewed  cause,  and  contended,  that  the  de- 
fendant was  not  entitled  to  be  discharged^  the  lien  of  the 

plain- 


9(Ub» 
agmiui 

Smith. 
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plaintiff's  attorney  not  having  been  satisfied.  And  he  Iggi. 
cited  Welsh  v.  Hole  (<l),  Read  v.  Dapper  (J),  Randle  v. 
Turner  {c\  and  jStoam  v.  Senate  (<2),  as  authorities  in 
point,  to  shew  that  the  plaintiff  is  not  at  liberty  to  settle 
the  debt,  and  so  to  defraud  his  attorney  of  his  lien  for 
his  costs. 

Denman^  contra,  contended,  that  no  case  had  been 
cited  in  which  it  had  been  held,  that  the  plaintiff's  at- 
torney had  a  lien  on  the  defendant's  body.  In  Graves 
V.  Eades  {e\  the  Court,  after  a  discharge  by  the  plain- 

tifi^  refused  to  permit  the  attorney  to  sue  out  a  second 

*  * 

execution  for  his  costs.      Herej  after  satisfaction  has 

been  entered  on  the  record,  the  defendant  is  entitled  to 

his  discharge.   . 

Abbott  C.  J.  I  cannot  but  disapprove  very  much  of 
the  conduct  of  the  defendant,  who,  having  been  an 
attorney  himself,  must  have  known  that  the  attorney  for 
the  plaintiff  had  a  lien  for  the  costs  on  the  judgment 
recovered.  But  here  the  plaintiff  has,  by  a  new  attor- 
ney, caused  satisfaction  to  be  entered  on  the  record; 
and  there  is  no  authority  for  saying  that,  under  such 
circumstances,  the  Court  can  refuse  to  discharge  a  de- 
fendant out  of  custody.  I  am,  therefore,  of  opinion  that 
the  rule  must  be  made  absolute. 

Bayley  J.  This  case  was  before  me  at  chambers,  and 
I  then  refused  to  discharge  the  defendant;  and  for  this 
reason,  amongst  others,  that  I  doubted  whether,  in  va- 


(a)  Doughs,  238 

(6)  6T.  R.  36U 

(c)  6  T.  B.  456. 

(d)  2N.R.^9. 

(e)  5  Tauni.  429. 

cation, 
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l8tK       cation,  a  aiogle  judge  had  a  power  to  do  so ;  but  now  I 


Mami 


am  of  opinion,  that  thift  rule  ought  to  be  made  absolute. 
tigamst  For  it  seems  to  me  that  we  should  go  a  great  deal  too 
far,  if  we  were  to  hold  that  tlie  attorney  for  the  plaintifi^ 
in  opposition  to  his  client's  wishes,  and  after  satisfiiction 
has  been  entered  on  the  record,  may,  on  account  of  his 
lien  for  the  costs,  still  keep  a  defendant  in  custody.  Here 
the  judgment  has  been  satisfied,  and  upon  that  ground 
the  defendant  applies  to  be  discharged.  The  case  of 
Martin  v«  Francis  {a)  is  a  strong  case  for  the  defend- 
ant .There,  the  plaintifiP's  attorney  had  ordered  the 
sheriff  not  to  discharge  the  defendant,  stating^  that  he 
had  a  lien  for  his  costs,  notwithstanding  which,  by  the 
plaintiff's  directions,  the  sheriff  afterwards  discharged 
him;  and,  an  application  having  been  made  that  the 
sheriff  should  pay  the  attorney's  costs,  the  rule  was  dis- 
charged :  on  the  ground  that  the  attorney  had  no  lien  on 
the  defendant's  body.  In  this  case,  the  settlonent  is 
stated  to  be  made  on  the  ground  of  money  hereafter  to 
be  advanced,  and  if  an  application  were  made  to  stop  the 
money  in  the  hands  of  WeUs^  in  all  probability  the  Court 
would  grant  the  rule.  Here  the  plaintiff  is  responsible 
himself  for  the  costs  to  his  attorney,  and  the  money, 
which  is  the  consideration  for  the  settlement,  is  stated  to 
be  in  the  hands  of  a  person  amenable  to  the  Court.  I 
think,  therefore,  the  rule  should  be  made  absolute. 

HoLROTD  J.  I  am  of  opinion,  that  in  this  case  the 
defendant  is  entitled  to  his  discharge,  satisfaction  having 
been  entered  on  the  record.  The  plaintiff's  attorney 
has  no  lien  on  the  person  of  the  defendant.     As  soon  as 

(a)      ir.j-itf.  402. 

judgment 
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judgment  is  obtained^  his  power  is  at  an  end  also.  It  1821» 
is  trae  that  he  has  a  lien  for  his  costs,  and  that  the  ^j^^ 
Court  will  assist  him  to  make  the  subject-matter  reco-  &^ 
vered  by  the  judgment  available  for  that  purpose ;  but 
they  will  go  no  further.  The  case  of  Swain  v.  Senate 
does  not  clash  with  the  present  decision ;  there  the  plain* 
tiff's  and  defendant's  bail  having  colluded  to  cheat  the 
plaintiff's  attorney,  he  proceeded  to  judgment,  and  is^ 
sued  a  scire  facias  against  the  bail,  and,  an  application 
having  been  made  to  stay  the  proceedings,  it  was  refused 
by  the  Court.  In  that  case,  Chambre  J.  stated,  that  the 
settlement  was  void,  because  the  acceptance  of  a  smaller 
sum  is  not  in  law  a  satisfaction  of  a  greater ;  and,  there- 
fere,  the  plaintiff's  claim  there  was  not  legally  barred. 
But  here^  satisfaction  having  been  entered  of  record, 
there  is  a  legal  bar  to  the  plaintiff's  claim.  And  no 
process  can  issue  for  any  thing  merely  due  to  the  plain- 
tiff's attorney  after  the  claim  of  the  plaintiff  is  legally 
at  an  end.  The  defendant  is,  therefor^  entitled  to  be 
discharged. 

Best  J,  concurred. 

Rule  abs<dute* 


The  King  against  The  Inhabitants  of  Ma-    »w»«*v» 
CHYNLLETH  and  Feneooes. 


'T^HE  following  order  of  sessions  of  the  county  of  Mont'-  The  Conn  of 

JL  -  ,  Qujirtcr  Set- 

gomejywaa  removed  by  certiorari  mto  this  court.  ttoncMmotlm- 
"  It  is  ordered,  that  the  fine  heretofore  imposed  by  the  ^^^^^ 
Court  on  the  mhabitants  of  the  township  of  MachynUeth  "^^^  *^* 

and 
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1821,       and  the  parish  of  Penegoes^  for  not  repairing  Pont' 


The  Kiira 


felingerrig  bridge,  be,  and  the  same  is  hereby  increased 
agdui        by  the  sum  of  2002."     Taunton  obtained  a  rule  nisi  for 
•nti  of       quashing  the  order.     It  appeared  from  the  affidavits  that 
'  the  defendants  had  been  presented  at  the  January  sessions, 
1818,  for  the  non-repair  of  the  bridge  in  question;  to 
which  presentment,   they,  at   the  same  sessions,  sub- 
mitted, and  a  fine  of  300/.  was  imposed  and  afterwards 
levied  upon  them.      At  th^  last  Michaelmas  session 
1820,  the  fine  not  having  been  sufficient,  the  order  in 
question  was  made,  imposing  a  second  fine  of  2002.     The 
Court,  after  hearing  Campbell  in  support  of  the  order  of 
sessions,  were  of  opinion,  that  the  power  of  the  sessions 
,  was  at  an  end  after  the  first  fine,  and  that  they  had  no 

jurisdiction  to  impose  a  second,  and  they  referred  to  B£x 
V.  Inhabitants  of  Old  Malton  (a)  as  an  authority  directly 
in  point. 

Order  of  sessions  quashed. 

((f)  HalroydJ.  read  the  foUowing  MS.  note  of  the  esse. 

The  King  againtt  The  Inhabitants  of  Hie  Parish  of  Old  Malton. 
Yorkihire  Summer  Assiies,  9th  Augutt,  1794.    Cor.  Lawrenoe  J, 

This  was  an  indictment  for  not  repairing  a  highway.  The  defendants 
had  submitted  to  a  fine,  which  had  bees  apportioned  between  the  paiiduon- 
ers  and  the  trustees  of  the  tumpOce  (the  road  indicted  being  turnpike), 
pursuant  fe  the  power  given  hj  the  general  turnpike  act  Hotr^yd  applied 
for  a  furtlier  fine,  the  whole  fine  being  laid  out  on  the  way,  and  the  way 
being  stiU  out  of  repair.  iMUfrenceJ,  doubted  his  power  to  give  any  fur- 
ther fine,  on  the  ground  that  the  Court  had  given  their  judgment ;  and 
though  Salk.  558.  (see  S.  C.  6  Mod.  163.)  states  that  the  judgment  is  not  at 
an  end  by  the  defendants*  coming  in  and  submitting  to  a  fine,  and  that  if 
the  road  is  not  put  in  repair,  writs  of  distringas  shall  issue  against  the  de- 
fendants till  the  road  is  completed :  he  hdd,  that  those, writs  are  now  the 
only  remedy  on  the  present  indictment ;  that  the  fine  is  the  punishment 
for  the  neglect  and  offence  of  which  the  defendants  are  indicted ;  and 
though  the  Court  may  compel  an  actual  repair,  yet  the  jHinkhment  baa 
been  inflicted,  and  they  cannot  inflict  a  further  punishmentor  fine;  that  die 
parish  may  be  agam  indicted,  and  a  fine  imposed  and  apportioned  on  such 
indictineiit.    Vide  aIm  l  ffawk*  c  76,  j»  91. 
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The  Kino  against  Edmonds  and  Others.       M^^tS^, 

npHIS  was  an  indictident  against  the  defendants  for  NoduOienge 
a  conspiracy^  upon  which  they  were  tried  and  dtber  to  the 
found  guilty  at  the  last  summer  assizes  for  the  county  poiu,  until  a 
of  JVarwickf  before  the  Lord  Chief  Baron.    Denman  in  ^^^^.^^ 
last  Michaelmas  term  obtained  a  rule  nisi  for  a  new  trial  S^t^^^iiST 
on  the  three  following  grounds;    Ist,  That  the  Lord  ^^^^l^^' 
Chief  Baron  had  refused  to  allow  a  challenge  to  the  are  irregularly 

made. 

arrayi  on  the  ground  of  the  alleged  unindifferency  of    Tiie  disai- 

^     "  «.       .  .       .         ,  •  1  lowing  ftf  a 

the  roaster  of  the  crown  office  m  nonnpatmg  the  special  chaUengeii  not 
jury,  and  to  appoint  triers  to  try  the  &cts  alleged  in  ^^^  i^al,  but 
support  of  that  charge ;  2dly,  That  he  refused  similarly  Jl^^*  7^  ^ 
to  allow  a  challenge  to  the  array,  on  the  ground  of  the  ^^^^^ 
alleged  unindifferency  of  the  sherifi;  and  to  appoint  P®^^^" 
triers  as  before;    Sdly,   That  he    refused  to  permit  that  it  may  be 

put  at  the  time 

questions  to  be  ^put  to  the  special  jurymen,  as  to  upon  the  ni«i 
whether  they  bad  expressed  themselves  adversely  to  the  so  that  the  ad. 
defendants  before  the  trial,  although  (the  special  jury,  luh^^,^^ 

or  counter- 
plead, or  deny 
the  matter  of  challenge,  in  which  last  case  only  triers  are  to  be  appointed ;  and  therefore, 
where  the  chaUengeii  were  not  put  on  the  record,  the  defendants  were  held  not  to  be  in  a  con- 
dition to  ask  the  opinion  of  this  Court,  as  a  matter  of  right,  upon  their  sufficiency. 

There  can  be  no  challenge  to  the  amy  on  the  ground  of  unindiflferency  in  the  Master  of 
the  Crown  Office,  he  being  the  officer  of  the  Court  expressly  appointed  to  nominate  the 
jury.  The  only  remedy  in  such  a  case  is  to  apply  to  the  Court  by  motion  to  appoint  some 
other  officer  to  nominate  the  jury. 

The  Master  of  the  Crown  Office,  in  nominating  the  jury,  selected  the  names  of  the  jurors, 
and  did  not  take  them  by  chance  from  ^e  freeholders'  book.  Ho  also  took  those  only 
whose  names  had  the  addition  of  *<  esquire*'  or  of  some  higher  degree;  and  included  some 
persons  who  were  in  the  commission  of  the  peace :  Held,  that  in  so  doing  he  was  perfectly 
right.  He  also  included  in  his  nomination  some  persons,  who,  as  grand  jurymen,  had  found 
the  indictment,  and  persisted  in  his  opinion  as  to  their  sufBdency,  unless  Uie  crown  would  ■ 
consent  to  abandon  them,  which  was  done,  and  others  were  then  substituted  in  their  places  : 
Held,  that  he  was  wrong  in  his  opinion,  but  that  there  was  no  ground  for  presuming  partiality. 

llie  sheriff  *s  officer  had  neglected  to  summon  one  of  the  24  special  jurymen  returned  on 
the  pannel :  Held,  that  this  was  no  ground  of  challenge  to  the  array  for  unindifferency  on 
the  part  of  the  sheriff. 

Held,  also,  that  it  is  not  competent  to  ask  jurymen  (whether  special  jurymen  or 
talesmen)  if  they  hare  not,  previously  to  the  trial,  expressed  opinions  hosdle  to  the  defend- 
ants  and  tlieir  cause,  in  order  to  found  a  challenge  to  the  polls  on  that  ground  $  but  that 
luch  exprei^oBs  must  be  proved  by  extiiittic  erideDce. 

not 
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182h  not  being  full,)  he  did  permit  such  questions  to  be  put 
TheKiwo  ^  ^®  talesmen  before  they  were  sworn.  The  modon 
Emmiijm.  ^^  supported  by  affidavits,  stating  the  different  grounds 
of  the  cmnplaint  against  the  master  of  the  crown  oflice 
and  the  sheri£  Against  this  rule^  cause  was  diewn  in 
Hilary  term,  upon  affidavits,  by  the  Attomey-getterBl 
and  Solidtor-general,  with  whom  were  Fanghan  Serjt. 
Clarke^  Beader^  LiUkdale^  i^nd  Balgtn/*  Denman  and 
HiU  were  then  heard  in  support  of  the  rule.  The  whole 
fiu)ts  and  arguments  on  both  sides  are  so  hiWy  stated  by 
the  Court  in  giving  judgment,  that  it  has  been  deemed 
expedient  to  omit  them  here. 

Abbott  C.  J.  This  was  an  application  to  the  Coort 
finr  a  new  triaL  The  cause  (m  indictmoit  prosecuted 
by  his  Majahf%  Attorney-general  for  a  misdemeaHDur) 
came  on  to  be  tried  by  a  special  jury  at  the  last  Summer 
assizes  at  Warmici.  The  special  jury  was  struck  in  or 
soon  after  Hilary  term,  1820,  and  the  liecord  was 
carried  down  for  trial  at  the  Spring  assizes  in  that  year^ 
but  stood  over  until  the  Summer.  The  ground  of  the 
motion  ibr  a  new  trial  was  the  refusal  to  allow  certain 
challenges,  supposed  to  have  been  duly  taken  at  the 
trial :  viz.  a  challenge  to  the  array,  and  a  challenge  to 
some  of  the  polls.  The  challenge  to  the  array  'was 
made  on  two  distinct  grounds;  first,  the  supposed  un* 
iudiffisrency  of  the  Master  of  the  Crown  Office,  by 
whom  the  special  jury  was  nominated.  Secondly,  the 
supposed  unindifierency  of  the  sheriff.  The  supposed 
challenge  to  the  polls  was  on  the  ground  of  opinions^ 
supposed  to  have  been  expressed  by  the  jurors  hostile 
to  the  defendants,  or  some  of  them,  and  to  their  cause. 
Before  I  make  any  comments  on  these  grounds,  I  will 

observe 
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obflenre  that  it  is  an  established  rule  as  to  proceedings        18S1, 
of  this  kind,  that  no  challenge  either  to  the  array  or  to       ' 
the  polls  can  be  taken,  until  a  full  jury  shall  have  ap-        ogainH 
peared,  and  if  twelve  of  those  named  in  the  original 
pannel  do  not  appear,  a  tales  must  be  prayed,  and  the 
appearance  of  twelve  obtained  before  any  challenge  be 
mode.     Upon  this  point,  it  will  be  sufficient  to  refer  to 
the  case  of  Vicars  v.  Langham,  Hob*  235.     In  that  case, 
the  plaintifF  first  prayed  a  tales,  and  after  the  jury  made 
full  by  tales,  he  challenged  the  whole  pannel  by  ex- 
ception to  thq  sherifi.     The  pannel  was  thereupon 
quashed,  and  a  new  jury  returned  by  the  coroners,  by 
which  the  cause  was  tried.    A  writ  of  error  was  brought, 
and  the  exception  taken  thereon  was,  that  the  plaintiiF 
having  first  prayed  a  tales  to  the  sherifl^  and  obtained 
it,  was  estopped  to  challenge  the  pannel  for  exceptions   . 
to  the  sheriffs.     But  it  was  resolved,  that  there  could  be 
no  challenge,  neitlier  to  the  pannel  nor  to  the  poll,  till 
first  there  were  a  full  jury,  so  that  the  jury  not  ap- 
pearing fuU,  there  was  a  necessity  to  have  a  tales,  or     « 
else  the  challenge  could  not  have  been  taken;  and  so 
the  cause  would  have  remained  pro  defectu  juratorum, 
if  the  plamtiff  had  not  prayed  it,  for  the  defendant 
*  could  not,  and  so  the  judgment  was  affirmed.     Now 
every  one  of  the  challenges  taken  at  this  trial,  was  taken 
and  made  before  a  full  jury  had  appeared,  and  therefore 
made  irregularly  and  out  of  season.    It  must  further  be 
observed,  that  the  disallowing  of  a  challenge  is  a  ground 
not  for  a  new  trial,  but  for  what  is  strictly  and  techni- 
cally a  venire  de  novo.     The  party  complaining  thereof 
applies  to  the  Court,  not  for  the  exercise  of  the  sound 
and  legal  discretion  of  the  judges,  but  for  the  benefit  of 
an  imperative  rule  of  kw,  and  the  improper  granting 
Vol.  IV.  K  k  or 
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1821.       or  the  improper  refusing  of  a  challenge,  is  alike  the 
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foundation  for  a  writ  of  error.  Every  challenge,  either 
ttgainsi  to  the  array  or  to  the  polls  ought  to  be  propounded  in 
such  a  way,  that  it  may  be  put  at  the  time  upon 
the  nisi  prius  record,  and  so  particular  were  they  in 
early  times,  when  challenges  were  more  in  use,  that  it 
was  made  a  question  in  27  //.  8.  IS.  B.pL  38.,  whether 
it  was  not  a  fatal  defect  to  omit  the  concluding  of  it, 
with  an  "  Et  hoc  paratus  est  verificare,"  and  it  was, 
because  many  precedents  were  shewn  without  such  a 
conclusion,  and  the  justices  did  not  choose  to  depart 
from  the  precedents  that  it  was  held  unnecessary. 
When  a  challenge  is  made,  the  adverse  party  may 
,  either  demur  (which  brings  into  consideration  the 
l^al  validity  of  the  matter  of  challenge)  or  counter- 
plead, (by  setting  up  some  new  matter  consistent  with 
the  matter  of  challenge,  to  vacate  and  annul  it  as  a 
ground  of  challenge,)  or  he  may  deny  what  is  alleged 
for  matter  of  challenge,  and  it  is  then,  and  then  only 
that  triers  are  to  be  appointed.  The  case  before 
quoted  from  Hobart  furnishes  an  instance  of  a  writ  of 
error,  for  the  allowance  of  a  challenge,  which  could  not 
have  been  brought,  unless  the  challenge  had  been  re- 
turned on  the  postea:  and  in  comparatively  modern 
times  there  are  two  instances  of  the  like  nature.  One 
in  Kynaston  v.  Mayor^  &c.  oi  Shrewsbury^  Andr.  85.,  and 
another  in  Hesketh  v.  JBraddock,  Burr*  1847.  In  the 
latter  case,  the  defendant  challenged  both  the  array  and 
the  polls ;  both  challenges  are  entered  upon  the  record. 
To  the  first,  (and  probably  to  the  second)  the  plaintiff 
demurred.  The  demurrer  was  allowed,  the  challenges 
over-ruled,  and  the  cause  tried.  Error  was  brought 
thereon,  and  the  judgment  reversed,  and   upon  the 

judg. 
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judgment  of  reversal,  a  writ  of  error  was  brought  ^n  tl^^       1Q2L 
,  King's  Bench.     The  validity  of  the  grounds  of  chair 
lenge  was  then  again  discussed,  and  the  judgment  of       agahut 
reversal  was  affirmed.     The  challenges,  therefore,  ought 
in  this  case  to  have  been  put  upon  the  record,  and  the 
defendants  are  not  in  a  condition  in  strictness  to  asl^  of 
the  Court  an  opinion  upon  th^ir  sufficiency.  But  notwith- 
standing this  defect  of  form  on  the  part  of  the  defendants, 
the  Court  has  taken  into  consideration  the  validity  of   . 
these  challenges,  and  it  is  upon  the  ground  of  their  iii- 
validity,  not  on  the  defect  of  form,  that  we  think  the 
new  trial  ought  to  be  refused.     It  has  never  been  the 
practice  of  the  Court  to  grant  a  new  trial,  for  the 
purpose  of  giving  a  party  an  opportunity  of  advancing 
an  untenable  objection,  and  I  have  noticed  jthese  points 
of  irregularity,  chiefly  in  answer  to  one  of  the  topics 
that  was  addressed  to  us  on  the  part^  of  the  dei^n^ants. 
It  was  said  the  defendants  had  a  right  to  make  thieiir 
challenge,  and  to  have  it  tried,  whether  they  could 
sustain  it  by  proof  or  not     To  which  J  answer,  if  they     ^ 
had  that  right  and  would  insist  upon  it,  they  should 
have  pursued  it  rightly  and  regularly.     Not  baying 
done  so,  their  ground  and  their  intended  proof  must  biS 
open  to  examination.     And  if  upon   examination,  it 
appear  that  they  could  not  have  sustained  their  chal- 
lenge, they  are  not  entitled  to  a  delay  of  justice,  in 
order  to  give  them  an  opportunity  of  making  lui  ex- 
periment in  due  form,  which,   in  the  opinion  of  tHe 
Court,  would  be    deficient  in  substance.    I  propeed^ 
therefore^  to  examine  the  grounds  and  substance  of  the 
several  challenges. 

And  first,  as  to  the  challenge  of  the  array,  that  is,  oi 
the  whole  special  jury  pannel,  for  the  supposed  unindif- 

K  k  2  ferency 
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1821.  ferency  of  the  Master  of  the  Crown  Office.  To  sustain 
■"■^"  this  charm  of  unindiflFerency,  several  matters  of  fact 
jgtttfut  were  mentioned,  from  some  or  all  of  which  it  was  con- 
tended, that  triers^  if  appointed,  might  infer  that  the 
officer  was  not  indifferent.  Of  those  matters,  two  were 
of  a  general  nature,  and  two  more  especially  addressed 
to  the  particular  case  in  question.  First,  it  was  said, 
that  the  officer  had  selected  the  names  of  the  jurors, 
ahd  not  taken  them  by  some  mode  of  mere  hazard  or 
chance  from  the  freeholders'  book.  Secondly,  that  in 
this  selection  he  had  taken  those  names  only  which  had 
the  addition  of  Esquire.  Thirdly,  that  among  those 
selected  and  ultimately  retained  by  him,  some  were  gen« 
tlemen  acting  in  the  commission  of  the  peace  for  the 
county.  Fourthly,  that  the  original  nomination  com-* 
prised  several  persons,  who,  as  grand  jurymen,  had 
found  the  present  indictment;  and  that  although  this 
objection  was  pointed  out  to  the  Master,  as  soon  as  it 
was  discovered,  that  two  or  three  gentlemen  whom  he 
had  named  were  of  that  class,  yet  he  persisted  to  retain 
those  and  to  name  others,  until  the  solicitor  of  the  trea«* 
sury,  being  consulted,  consented  to  abandon  them ;  upon 
which  he  struck  them  all  out,  and  substituted  other 
names  in  their  places.  Before  the  discussion  of  these 
points,  a  preliminary  enquiry  must  be  made ;  and  if  it 
shall  turn  out  that  there  cannot,  by  law,  b^  any  chal- 
lenge of  the  array  at  a  trial,  on  any  supposed  ground 
of  unindiiSerency  in  the  officer  of  the  court  who  has 
nominated  a  special  jury,  the  consideration  of  these 
points  will  become  immaterial,  or  material  only  in  an- 
other view  of  the  subject. 

It  cannot  be^  or  at  least  it  has  not  hitherto  been  as- 
Mrtained,  at  what  time  the  practice  of  appointing  spedal 

juries 
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juries  for  trials  at  nisi  prius  first  began*  '  It  probably        1^21. 
arose  out  of  the  practice  of  appointing  juries  for  trials      _ 
at  th^  bar  of  the  courts  at  Westminster^  and  was  intro*        ofsamtt 
duced  for  the  better  administration  of  justice,  and  for 
securing  the  nomination  of  jurors  duly  qualified  in  all 
respects  for  their  important  office.   It  certainly  prevailed 
long  before  the  statute  3  G.  2.  c.  25.,  and  was  recognized 
and  declared  by  that  statute,  which  refers  to  the  former 
practice.    The  whole  matter  is  comprised  in  the  fifteenth 
and  two  following  sections  of  the  statute.     The  fifteenth 
section  begins  by  reciting,  that  some  doubt  had  been 
conceived,  touching  the  power  of  the  Courts  at  Westmin-^ 
ster  to  appoint  juries  to  be  struck  before  the  clerk  of  the 
crown,   master  of  the  office,  prothonotaries,' or  other 
proper  officer  of  the  respective  coufts,  for  the  trial  of 
issues  depending  in  the  courts,  without  the  Consent  of 
the  prosecutor  or  parties  concerned,  unless  such,  issues 
are  to  be  tried  at  the  bar  of  the  same  court,  and  then 
declares  and  enacts,  that  it  shall  be  lawful  for  the  Courts, 
upon  motion  made  on  behalf  of  his  majesty,  or  of  any 
prosecutor  or  defendant,  in  any  information  or  indict* 
ment  for  misdemeanor,  &c. ;  or  plaintiff  or  defendant 
in  any  action  or  suit,  and  the  Courts  are  thereby  au« 
thorised  and  required,  upon  such  motion,  to  order  and 
appoint  a  jury  to  be  struck  before  the  proper  officer  of 
the  Courts,  in  such  manner  as  special  juries  have  been 
and  are  usually  struck  in  such  Courts,  upon  trials  at 
bar  had  in  the  same  Courts;  which  saidjury^  so  struck 
as  aforesaid^  shall  be  the  jury  returned  for  the  trial  of 
the  said  issue.     The  sixteenth  section  relates  only  to  the 
costs.    The  seventeenth  section  enacts,  that  when  a  spe* 
cial  jury  shall  be  ordered  to  be  struck^  in  any  cause 
arising  in  any  cit^:  or  county  of  a  city,  or  town,  the 
.    K  k  3  sheriff 
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1821.  sheriff  or  undersheriff  shall  be  ordered,  by  the  rule,  to 
"""■^  briiig  before  the  proper  officer  the  books  or  lists  of  per- 
a^ohm  sons  qualified  to  serve  on  juries  within  the  same,  in  like 
manner  as  the  freeholders',  book  hath  been  usually  or- 
clered  to  be  brought,  in  order  to  the  striking  of  juries 
for  trials  at  bar,  in  causes  arising  in  counties  at  large, 
and  the  jury  shall  be  taken  and  struck  out  of  such  books 
or  lists.  Upon  this  statute  it  may  be  obsei*ved,  first, 
that  there  is  no  provision  as  to  the  mode  of  taking  iind 
striking  the  special  jury ;  but  that  matter  is  left  to  the 
ordinary  practice  used  in  cases  of  trials  at  bar.  2dly, 
That  there  is  a  positive  enactment,  that  the  jury  so 
struck  shall  be  the  jury  returned  for  the  trial  of  the 
issue.  And,  8dly,  That  although  the  statute  contains  a 
provision  for  the  attendance  of  the  sheriff*  of  the  county  of 
a  city  ot*  town,  it  contains  none  as  to  the  attendance  of  the 
sheriff  of  a  county  at  large ;  leaving  that  to  be  enforced 
according  to  antecedent  practice,  which  may  well  be  sup- 
posed have  been  more  perfectly  established  in  the  cases 
of  bounties  at  large,  than  in  smaller  districts,  by  reason 
of  its  more  frequent  occurrence.  This  statute,  there- 
fore, must  necessarily  be  understood  and  construed,  in 
many  respects,  by  reference  to  the  antecedent  and  exist- 
ing practice  of  the  Courts.  And,  notwithstanding  all 
the  learning  and  research  that  have  been  bestowed  on 
the  present  case,  on  the  part  of  the  defendants,  not  one 
solitary  instance  has  been  found  of  an  offer  to  challenge 
the  array  on  the  supposed  ground  of  unindifferency  in 
the  officer  of  the  Court  by  whom  a  jury  had  been  no- 
minated for  any  trial,  either  at  bar,  or  at  nisi  prius, 
either  before  or  since  the  statute ;  although  there  must 
have  been  many  occasions,  on  which  it  may  reasonably 

be 
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be  presumed,  that  such  a  step  would  have  been  taken,        182K 

if  it  had  been  thought  maintainable.  '    '  "' 

.  nil  "^^  ^^^^ 

In  considenng  the  causes  of  the  absence  of  any  such        a§ain$i 

attempt  in  former  times,  it  will  be  proper  to  advert  to 
the  circumstances  uuder  which  a  challenge  to  the  array 
is  made  in  other  cases.  Such  a  challenge  is  always 
grounded  upon  some  matter  personal  to  the  officer  by 
whom  the  jury  has  been  summoned,  and  their  names 
arrayed  or  placed  in  order  upon  the  parchment  or  pan- 
nel  whereon  they  are  returned,  in  writing,  to  the  Court. 
Upon  trials  for  felony,  tliis  pannel  Is  not  In  any  tnanner 
published  or  made  known,  until  the  sitting  of  the  Court, 
at  which  the  trial  takes  place;  and,  therefore,  that  sitting 
necessarily  furnishes  the  first  opportunity  of  making  any 
objection  to  it.  Upon  other  trials,  and  in  the  superior 
courts,  there  have  always,  or  at  least  almost  universally, 
been  two  successive  processes  to  enforce  the  attendance 
of  the  jury.  First,  A  venire  returnable  in  the  Court 
above,  at  the  place  of  its  sitting,  and  in  some  day  in 
term.  To  this  process,  the  sheriff  formerly  made  an 
actual  return  of  the  names  of  jurors  as  summoned, 
but  the  jurors  themselves  did  not  appear.  This,  there^ 
fore,  was  followed  by  a  second  process,  more  compulsory 
in  its  nature,  requiring  their  attendance  in  the  Court,  in 
like  manner,  on  some  other  day.  'This  process  is  still 
issued  in  its  primitive  and  unqualified  form  for  trials  at 
bar ;  but,  for  trials  at  nisi  prius,  it  contains  a  clause,  in- 
serted by  virtue  of  the  ancient  stiitute  of  nisi  prius, 
qualifying  the  command  for  their  attendance  in  the 
Court  above,  in  case  the  justices  of  assize  shall,  before 
the  day  appointed,  come  intb  the  county  at  some  day 
and  place  particularly  mentioned.  Upon  this  view  of 
the  process,  and  adverting  to  that  ^tablished  role 
K  k  4  which 
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1881'.       wbkh  ffbetpones  a  chfdlenge  of  the  array  until  the 
^        actual  appearanoe  of  a  fall  jury,  it  is  manifeat  that  no 

agn^M       party  has  an  opportunity  of  making  such  a  challenge 
until  tlie  cause  has  been  actually  called  on  for  trial. 
This,  therefore,  being  the  first  opportunity,  is,  in  the 
ordinary  course,  the  proper  time  and  season  for  such  a 
challenge,  where  the  jury  have  been  impannelled  and 
chosen  in  (he  usual  way  by  the  sheriff.     But  as  the 
effisct  of  such  a  challenge,  if  allowed,  would  often  be  to 
delay  the  trial,  it  became  usual  for  a  plainti£^  who  an- 
ticipated that  such  a  challenge  might  be  effectually  made^  . 
to  apply  to  the  Court,  and  suggest  the  objection  to  the 
sheriff,  and,  if  this  was  not  denied,  the  Court  directed 
^  its  process  to  the  coroners  of  the  county  instead  of  the 
sheriff.     And,  in  case  the  coroners  also  were  liable  to 
objection,  and  this  was  suggested  to  the  Court,  then  the 
Conrt  appointed  certain  persons  of  its  own^nomination, 
,   called  dizors,  to  whom  the  process  should  be  directed. 
And  this  course  of  practice  is  not  altogether  obsolete  at 
the  present  time.     The  coroners,  like  the  sheriff,  are 
general  officers,  and  not  the  particular  officers  of  the 
Coiurt ;  amenable^  indeed,  to  the  Court  for  misconduct, 
but  acting  officially  under  the  general  authority  of  the 
law,  and  not,  like  dizors,  under  the  special  authority  of 
the  Court.    The  array,  therefore,  may  be  challenged 
for  causes  of  personal  objection  to  the  coroners.    Btd 
"where  the  process  has  been  directed  to  elizorsj  there  can  be 
no  chaUefige  of  the  atroiff  Co.  Ldtt.   158. a./  because, 
saith  the  author,  they  were  appointed  by  the  Court; 
but  he  may  have  his  challenge  to  the  polls.    So,  like« 
wise^  on  a  writ  of  right,  whereon  the  sheriff  returns  to  > 
the  Court  four  knights,  by  whom,  after  being  sworn 
for  this  purpose,  twelve  othen  are  chosen  and  named  in 

the 
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the  presence  of  the  parties   to  constitute  ivith  the       1821. 
sane  knights  the  grand  assize^   or  trying  jury,  con-     _^ 
sisting  of  sixteen  persons,  there  cannot,  after  the  pan-       afiotiM^ 

EpMONag. 
nel  is  returned  by  the  four,  be  any  challenge,  either 

of  the  pannel  or  of  thepclU  /  though  the  twelve,  before 
any  assent  or  return  of  the  pannel,  maybe  challenged 
before  the  four  knights  electors.  Co.IMt.i9ii,  See 
also  Booth's  Beat  Actions,  p.  97  and  102.,  7  Hen.  4.  ^ 
fo.  20*  Now  the  nomination  of  a  special  jury  by  the 
known  and  general  officer  of  the  Court,  whether  the 
clerk  of  the  crown  or  master  of  the  office,  or  otherwise, 
is  precisely  analogous  to  a  nomination  by  elizors  spe- 
cially appointed  by  the  Court  for  the  particular  pur- 
pose; and,  as  the  array  cannot  be  challenged  in  the 
latter  case,  I  am  unable  to  discover  any  satisfactory 
reason  for  saying,  in  the  absence  of  all  practice  and 
authority,  that  it  may  be  challenged  in  the  former- 
The  reason  for  disallowing  it  holds  equally  in  both 
cases;  tkeCouri  may  be  appUedto.  If  there  be  any  rea- 
sonable personal  objection,  known  before«hand,  the 
Court  will,  upon  proper  application,  order  the  nomina- 
tion to  be  made  by  another  officer :  if  any  reasonable 
objection  arises  from  the  conduct  of  the  officer  on  the 
particular  occasion,  the  Court,  having  power  over  its 
own  rule,  at  least  until  every  thing  shall  have  been 
completed  under  it,  can  reform  and  correct,  and,  if  ne- 
cessary, make  a  new  rule  for  nomination  by  another 
officer,  or  abrogate  the  rule  entirely,  and  leave  the  no- 
mination to  the  sheriff.  If  the  application  be  not  made, ' 
or  be  refused  by  the  Court  as  unreasonable,  it  may  well 
be  supposed  that  no  reasonable  objection  exists,  espe- 
cially when  it  is  considered  that  the  party  has  the  power 
of  striking  out  twelve  names. 

Another 
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1B21,  Another  reason  against  allowing  such  a  challenge  is, 

■       the  great  inconvenience  that  would  ensue,    and  the 

agamu  almost  Utter  impossibility  of  enquiring  into  the  matter 
satisfactorily  at  nisi  prius.  If  such  a  challenge  can 
be  allowed  in  one  case,  it  must  be  allowed  in  all, 
criminal  and  civily  for  the  prosecutor  and  for  the  de- 
fendant. And  such  challenges  may  be  used  as  an 
instrument  of  delay  or  vexation  at  every  assizes  through- 
out the  kingdom,  and  must  be  tried  in  the  absence  of 
the  person  by  whom  the  pannel  has  been  formed,  and 
consequently  without  any  opportunity  of  answer  or  ex- 
planation ;  whereas  the  sheriff  and  the  coroners  are 
bound  by  the  duty  of  their  office  to  attend  at  the  assizes, 
and.  in  fact  almost  Invariably  do  so. 

I  have  already  mentioned,  that  the  practice  of  nomin- 
ating jurors  under  a  rule  of  the  courts  at  Westminster^ 
is  antecedent  to  the  statute,  and  confirmed  by  it ;  and  I 
must  here  again  notice  the  concluding  words  of  the  15th 
section,  <*  which  said  jury,  so  struck,  shall  be  the  jury 
returned  for  trial  of  the  issue."  I  cannot  reconcile  that 
expression  to  the  supposition,  that  any  idea  was  enter- 
tained by  the  legislature  that  the  jury  so  struck  and 
returned,  that  is,  the  whole  pannel  and  the  whole  pro- 
ceeding, should  be  set  aside  at  nisi  prius,  at  least  upon 
any  challenge  to  the  favour.  In  the  case  of  The  King 
V.  Johnson^  the  challenge  was  on  an  objection  to  the 
sheriff;  and  the  answer,  that  he  was  acting  under  a  rule 
of  the  Court,  could  not  be  satisfactorily  given  at  nisi 
prius,  because  the  other  party  was  not  prepared  with 
the  rule  of  court.  This  matter  appears  to  have  been 
introduced  by  way  of  counterplea  to  the  challenge;  and 
there  was  a  special  demurrer  to  the  counterplea,  assign- 
ing, among  other  causes,'  the  non-production  of  the 
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rule.  And,  according  to  the  account  of  the  case  in  the  1821. 
Crown  Circuit  Companion^  pp.  105,  6.  of  the  eighth 
edition,  the  Judges  ,of  Chester  held  the  counterplea  ill,  jigmmt 
because  the  Court  there  could  not  take  notice  of  the 
rule 'of  Court;  and  Lord  Hartkoicke  afterwards  said  the 
Judges  had  done  right,  because  the  rule  of  the  Court 
could  not  be  taken  notice  of.  And  this  appears  to  be  a 
more  satisfactory  reason  than  that  which  is  mentioned  in 
the  report  in  2  Strange^  1000.  (which  reason,  however, 
does  not  apply  to  the  present  point),  namely,  that  the 
sheriff  would  have  the  ordering  of  the  names  on  the 
pannel.  It  may  be  further  observed,  in  support  of  the 
reason  mentioned  in  the  Cro^am  Circuit  Companion,  that 
the  trial  being  in  Cheshire,  the  jury  process  did  not 
issue  from  this  Court ;  but  the  record  was  sent  by 
mittimus  to  the  chamberlain  of  the  county  palatine, 
and  the  jury  process  issued  from  the  Court  of  Great 
Sessions  ;  and  the  case  was  tried  at  the  bar  of  the 
Court  there,  in  the  usual  course. 

One  other  instance  only  of  challenge  of  the  array  of 
a  jury  nominated  under  a  rule  of  Court  was  mentioned, 
viz.  The  King  v.  Burridge,  {a)  This  was  before  the  statute; 
and  it  appears  to  have  been  thought  that  the  rule  of 
Court  could  not  dispense  with  the  rule  of  law  as  to 
hundredors.  It  is  unnecessary  to  give  any  decisive 
opinion  on  that  point  at  present;  I  will  therefore  only 
say,  that  if  it  be  law,  great  inconvenience  may  ensue. 

We  are  all,  therefore,  of  opinion,  that  a  challenge  to 
the  array  cannot  be  taken  at  nisi  prius  for  the  supposed 
unindifferency  of  the  oflScer,  by  whom  the  jury  was 
nominated  under  a  rule  of  Court,  according  to  the 
statute.  Indeed,  it  stands  as  a  matter  of  doubt  in  the 
books,  whether  any  challenge  to  the  array,  which  oper- 

Ates 
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1821#       ates  only  as  a  challenge  to  the  favour,  like  the  present, 
V^         can  be  taken  against  the  crown.    This  being  doubtful,  I 

dgttiHtt  place  no  reliance  upon  it.  And  as  these  defendants 
had  two  entire  terms  in  which  thej  might  have  applied 
to  this  Courts  and  forbore  to  do  so,  unless  their  ob- 
jectioos  could  prevail  as  grounds  of  challenge^  they 
must  be  of  a  very  plain  and  cogent  nature  to  induce  the 
Court  to  listen  to  them  at  this  stage  of  the  proceedings 
for  the  purposes  of  a  new  trial,  which  would  be  con- 
trary to  all  rules  and  analogy  of  practice.  So  that  it  is 
not  absolutely  necessary  to  notice  or  discuss  the  parti- 
cular grounds  alleged.  But  it  will  be  more  satisfactory 
to  do  soj  and  I  will  therefore,  for  the  purpose  of  con- 
sidering them,  suppose  that  the  array  may,  in  a  case  like 
the  present,  be  challenged  for  alleged  unindiffi^rency  in 
the  officer  who  ^nominated  the  jury. 

The  first  ground  was,  that  the  officer  selected  the 
names,  and  did  not  take  them  by  some  mode  of  chance 
or  hazard.  Now  such  a  mode  would  be  contrary  to  all 
precedent  and  example.  Jurymen  have  always  been 
named  by  the  discretion  of  some  person ;  of  the  sheriff, 
the  coroners,  or  elizors.  In  special  juries,  before  the 
statute,  they  were  named  by  an  officer  of  the  Courts ; 
the  statute  recognizes  and  confirms  the  practice  in 
general  terms.  It  is  impossible  to  suppose^  that  the 
l^islature  passed  a  statute  to  confirm  the  practice, 
without  knowing  how  that  practice  was  conducted ;  and 
not  less  impossible  to  suppose,  that  an  act  of  parliament, 
evidently  passed  for  the  purpose  of  obtaining  jurymen 
of  some  superior  qualification,  should  be  carried  into 
effect  by  the  adoption  of  a  mode  that  would  leave  the 
qualification  absolutely  to  chance.  2dly,  The  second 
ground  was,  that  the  officer  nominated  those  persons  * 

only 


IK  THIS  S£C6N1>  YsAR  OF  GEORGfi  IV.  48$ 

only  whose  jt&mes  had  the  addition  of  esquire^  or  of       16iU 
some  higher  degree.    On  a  charge  of  partiality,  it  is      TheXiM 

material  to  consider,  whether  the  act  be  according  to       <vi^ 

-£dmoiuia 

usage  and  precedent,  or  a  departure  from  them.    And 
it  is  well  ascertained,  that  the  nomination  of  gentlemen 
of  this  class  is  according  to  the  general  and  ancient 
usage  of  all  the  Courts,  so  that  it  affords  not  the  slightest 
evidence  of  partiality  in  the  particular  case.     Something 
like  ridicule  was  attempted  to  be  cast  upon  this  addition 
of  esquire  in  the  freeholders'  book,  and  we  were  told, 
that  it  is  the  constable  who  makes  the  esquire.     But 
how  is  it  that  the  constable  acts  in  this  case  under  the 
statute  that  was  referred  to  ?    He  selects  from  the  rate- 
book of  his  parish,  the  names  of  persons  qualified  to 
serve  on  juries,  and  affixes  the  list  on  the  church-door 
in  the  first  instance,  and  afterwards  returns  it  to  the 
quarter  sessions,  and  we  must  therefore  suppose,  that  he 
gives  to  each  individual  the  addition  and  description  by 
which  he  is  usually  known  and  addressed  in  his  own 
neighbourhood.      But,   suppose  the  constable  to  give 
this  addition  to  persons  of  inferior  rank,  and  to  with- 
hold It  from  those  of  superior,  he  may  indeed,  by  so 
dobg,  deceive  the  officer  of  the  Court  in  some  respect, 
but  he  will  do  nothing  of  which  these  defendants  can 
complain  without  inconsistent,  because  they  say,  they 
ought  not  to  be  tried  by  persons  above  the  common 
degree,  and  this  is  the  substance  of  their  complaint 
against  the  nomination  of  esquires.    Nor  is  partiality  in 
any  degree  evidenced  by  the  particular  circumstance  on 
which  so  much  stress  was  laid,  namely,  the  small  num- 
ber of  persons  having  the  addition  of  esquire  in  the 
freeholders'  book  of  Warwickshire ;  indeed,  that  cir- 
cumstance has  a  contrary  tendency,  because  by  nar- 
rowing 


486  CASES  IN  EASTER  TERM 

1821.  rowing  the  choice^  it  shews  that  the  officer  looked  to  a 
J^J"^^      class  only,  according  to  the  usual  practice^  and  not  to  the 

agamat  personal  character  of  particular  individuals.  If  he  had 
looked  at  the  latter,  he  would  naturally  have  taken  to 
himself  a  larger  scope^  as  furnishing  more  numerous  ob- 
jects for  his  selection.  It  is  the  very  object  of  a  special 
jury  to  obtain  the  return  of  persons  of  a  somewhat 
higher  station  in  society,  than  those  who  are  ordinarily 
summoned  to  attend  as  jurymen  at. nisi  prius.  And  a 
similar  practice  has  long  prevailed,  even  in  the  exe- 
cution of  writs  of  inquiry  of  damages,  before  the  sheriff; 
wherein  a  party  obtains,  on  application,  a  rule  of  the 
Court,  in  obedience  to  which,  the  sheriff  summons 
persons  of  a  somewhat  higher  class,  than  those  by  whom 
he  is  ordinarily  attended.  This  object  is  accomplished 
in  the  mode  open  to  the  smallest  portion  of  suspicion 
or  objection,  by  adverting  to  the  addition  placed  against 
the  name.  And  we  have  no  doubt,  that  the  officer  has 
the  power  of  nomination,  and  of  nominating  only  from 
the  higher  classes  according  to  the  ancient  practice^  and 
that  he  acts  wisely  in  doing  so,  unless  there  be  some 
special  reason  for  adopting  a  new  and  different  course. 
In  the  present  instance,  we  have  the  affidavit  of  the 
officer,  stating,  that,  to  the  best  of  his  knowledge  and 
belief,  he  knew  not  even  by  name  more  than  two  of  th^ 
persons  whose  names  he  put  upon  the  list;  that  he  had 
not,  to  the  best  of  his  knowledge,  ever  seen  more  than 
one  of  them,  and  that  one  only  once;  and  further,  that 
he  knew  nothing  of  or  concerning  the  connections  or 
principles  of  any  of  them,  by  which  he  was  influenced 
-in  his  nomination ;  and  that  he  nominated  each  of  them 
solely,  because,  in  looking  indiscriminately  over  the 
books,  in  the  manner  that  h^  has  mentioned,  he  met 

with 
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with  his  name  among  that  class  of  persons,  from  which,        1821. 
according  to  his  opinion,  the  special  jurors  have  been  • 

usually  struck.  xf*!^*** 

The  third  ground  of  complaint  was,  that  the  officer 
named  several  gentlemen  acting. under  the  commission 
of  the  peace  for  the  county.  It  was  said  that  those 
gentlemen  must  be  supposed  not  to  be  unindifierent  be- 
tween the  crown  and  the  defendants,  upon  this,  which 
was  termed  a  political  prosecution,  because  they  hold 
their  office  at  the  pleasure  of  the  crown,  I  do  not 
exactly  know  what  is  meant  by  a  political  prosecution  ; 
the  present,  as  I  collect  from  the  indictment,  is  a  pro- 
secution for  a  high  misdemeanor  against  the  public 
peace,  and  the  constitution  and  rights  of  one  branch,  at 
least,  of  the  legislature  of  the  country.  It  is  true,  in- 
deed, that  justices  of  the  peace  hold  their  office  at  the 
pleasure  of  the  crown,  but  they  hold  a  laborious  and 
burthensome;  and  not  a  profitable  office ;  and  it  is  really 
a  gross  calumny  upon  a  class  of  persons,  to  whom  the 
nation  is  most  peculiarly  indebted  for  valuable  and  gra- 
tuitous services,  to  suppose  that  they  will  not  act  im  - 
partially  between  the  king  and  his  people.  If  gentlemen 
of  this  description  should  be  returned  by  the  sheriil^  no 
challenge .  could  be  taken  to  them  individually,  as  a 
challenge  to  the  polls,  on  the  ground  of  their  office ;  it 
has  been  the  constant  practice,  to  name  some  gentlemen 
of  this  class  on  special  juries,  or  rather  no  one  has 
ever  thought  of  omitting  them  on  the  nomination. 
•Some  of  them  are  constantly  returned  by  the  sheriflF  as 
grand  jurymen ;  and  no  man,  who  wishes  well  to  the 
country,  can  wish  to  see  them  excluded  as  a  class,  and 
by  reason  of  their  office,  from  any  portion  of  the  admi- 
nistration 
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1821.       nistration  of  justice,  wherein  they  have  been  accustomed 

•"—       ta  take  a  part. 
The  Knra 

tigamtt  The  last  ground  of  complaint  on  this  head,  was  the 

original  nomination  of  some  of  the  gentlemen  who  had 
been  named  on  the  grand  jury,  by  which  this  indict- 
ment  was  found.  The  Master  of  the  Crown  Office  haa 
informed  us,  upon  his  oath,  that  he  did  not  consider 
this  &ct  to  form  a  valid  objection  to  their  nomination. 
And  taking  this,  as  we  are  bound  to  take  it,  not  merely 
from  the  particular  oath,  but  from  the  well  known  and 
general  honour  and  integrity  of  that  officer,  to  be  tme^ 
it  is  impossible  to  say,  that,  although  he  might  be 
mistaken  in  his  opinion,  he  did  not  act  honestly  in 
abiding  by  it,  until  the  solicitor  of  the  treasury  con- 
sented to  waive  the  nomination.  The  nombation  was 
waived  and  abandoned,  and  in  fact,  every  name  of  this 
description  was  struck  out  of  the  list  of  48,  and  other 
names  substituted,  before  the  list  was  delivered  out  to 
the  parties  for  reduction;  so  that  the  defendants  sus- 
tained no  possible  prejudice  or  inconvenience  from  the 
intended  nomination. 

And  here  I  will  observe,  that  this  circumstance  affi>rd& 
an  instance  of  the  utility  of  the  presence  of  the  parties 
at  the  time  of  the  nomination  of  the  48,  which  we  were 
told  would  be  useless,  if  the  officer  might  name  at  his 
pleasure.  For  if  the  parties  had  not  been  present,  it  is 
probable  that  some  namesof  this  description  might  have 
stood  among  the  48,  either  from  ignorance  of  the  &ct, 
or  from  the  mistaken  opinion  of  want  of  objection  to 
them.  The  presence  of  the  parties  may  enable  them, 
on  many  occasions,  to  give  useful  hints  which  the  officer 
will  adopt,  as  for  instance,  the  death,  absence^  or  ill 
health,  of  a  person  named  in  the  freeholders'  bock. 

Hie 
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The  onljr  remaining  grouad  of  challenge  to  the  nrray 
was,  the  supposed  unindifferency  of  the  sheriff;    and      j^  ^^ 
this  was  to  be  manifested  by  the  supposed  omission  to      •^^^^^ 
summon  one  of  the  gentlemen  named  in  the  panoel  of 
the  spcxual  jury.     This  was  treated  as  a  challenge  to 
.  the  fiivour  for  imindifl^rency.   It  could  not  be  a  gronnd 
of  principal  challenge,    according    to  any  aathx)Pity. 
Considering  it  as  evidence  of  partiality,  let  us  see.  how 
the  fiict  stands.     The  under-sheriff  directed  the  sum- 
moi^  of  this  gentleman,  at  the  same  time  and  manner  as 
of  the  others  named  in  the  pannel.    The  inferior  officer, 
whose  duty  it  was  to  serve  the  summons,  sent  it  in  a  very 
neg^igmit  and  blameable  manner,  together  with  a  sum- 
mons in  some  other  causes,  by  a  carrier  or  newsman, 
instead  of  taking  it  himself.    This  was  done  without  the 
jNrivity  of  the  high  sheriff,  or  his  under-sheriff.     How, 
then,  can  it  lead  to  any  inference  of  partiality  in  the 
mind  of  either  of  those  officers?  But,  further,  how  were 
the  defendants  prejudiced  by  it?  Mr.  Peackj  the  gentle- 
m^u  in  question,  appears,  by  the  affidavits  before  us,  to 
have  been  long  in  an  infirm  state  of  health ;  to  have 
been  summoned,  either  as  a  grand  or  special  juryman, 
to  every  assizes  at  Waf'wickj  for  the  last  eight  years,  and 
never  once  to  have  attended;  and  to  have  been  sum- 
moned to  this  very  assize,  in  due  time^  on  some  other 
causey  but  not  to  have  obeyed  that  summons.     So  that, 
upon  the  whole,  we  must  conclude^  that,  at  whatever 
time  or  manner  summoned  for  the  present  trial,^  this 
gentleman  would  have  avaiU^  himself  of  that  excuse  for 
absence  which  the  state  of  his  health  affi)rded.     It  is^ 
therefore,  really  absurd,  to  treat  this  neglect  of  the  in- 
ferior officer,  as  furnishing  evidence  of  partiality  in  the 
sheriff  to  sustain  a  challenge  of  the  array  on  that  ground, 
or  as  an  inducement  to  this  Court  to  grant  a  new  trial. 

Vox,  IV.  LI  The 
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1821*  The  last  ground  of  the  moUon  for  a,  new  trial,  was 


TheKuia 


the  refusal  of  what  has  been  called  a  challenge  to  the 
jgtdnu  poU^  in  the  case  of  the  special  jurymen.  This  challenge 
was  made  on  the  ground  of  opinions  supposed  to  have 
been  expressed  by  those  gentlemen  hostile  to  the  defendr ' 
ants  and  their  cause*  There  was  no  oS&c  to  prove  such 
an  expression,  by  any  extrinsic  evidence,  but  it  was  pro- 
posed to  obtain  the  proof,  by  questions  put  to  the  jury- 
men themselves.  The  Lor4  ChieC  Baron  refused  to 
allow  such  questions  to  be  answered ;  and,  in  our  opi- 
nion, he  was  right  in  this  refusal.  It  is  true^  indeed, 
that  he  permitted 'similar  questions  to  be  answered  by  the 
talesmen ;  but  in  so  doings  we  think  he  acted  under  a 
mistake.  It  does  not  appear,  distinctly,  in  what  precise 
form  the  question  was  propounded;  but,  in  order  to 
make  the  answer  available  to  any  purpose^  if  it  could 
have  been  received,  it  must  have  been  calculated  to 
shew  an  expression  of  hostility  to  the  defisndants,  or 
some  of  them,  a  pre-conceived  opinion  of  their  personal 
guilt,  or  a  determkiation  to  find  them  guilty ;  any  thing 
short  of  this  would  have  been  altogether  irrelevant. 
The  language  of  Mr.  Serjeant  Hawkins  upon  this  sub- 
ject, Lib.  2.  c.  43.  s.  28.,  is,  that  if  the  juryman  <f  hath 
dedared  his  opinion  beforehand,  diat  the  party  ia  guilty, 
or  will  be  hanged,  or  the  like,  yet  if  it  shall  appear  that 
the  juror  haXh  made  such  dedaratioo  firom  hia  know- 
ledge of  the  cause,  and  not  out  of  any  iU-wiU  to  the 
party,  it  is  no  cause  of  challenge.''  So  that,  in  die 
opinion  of  thiS  learned  writer,  the  declaration  of  a  jury^^ 
man  will  not  be  a  good  cause  of  challenge,  unless  it  be 
made  in  terms  or  under  circumstances  denoting  an  ill 
intention  towards  the  party  cballenging.  A  knowledge 
of  certain  fiwts  and  an  qpinion  that  those  fiicts  ccmstilnito 
a  crimen  are  certainly  |K)  grounds  of  diiltog^  for  it  is 

/olaarly 
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clearly  settled,  that  a  jaryman  cannot  be  challenged  by        1821. 
reason  of  his  having  pronounced  a  verdict  of  guilty 
agaipsi  another  person  charged  by  the  same  indict-      jtgaintt 
ment.  (a)    In  Brook^  Challenge^  pL  90.  it  is  thus  stated : 
It  is  a  good  challenge,  to  say  that  a  juryman  haa  reported, 
that  if  he  be  impannelled,  he  will  pass  for  the  plaintiff; 
and  2X  Hen.  7.  29.  is  referred  to.    Ibid.  ChalUnge,  BS. 
Another  juryman  was  challenged  for  favour,  in  a  suit  of 
replevin ;  Babington ,-  if  he  has  said  twenty  times  Chat  he 
will  pass  with  the  one  party  for  the  knowledge  that  he  has 
of  the  matter  and  of  the  truth,  he  is  indifferent ;  but  if  he 
has  said  so  for  any  affection  of  the  party,  he  is  ^vourable, 
and  he  charged  the  triers  accordingly;  and  7  Hen,  6. 
Jo.  25.  is  cited*    In  Filz.  ChaU.  22.y  the  opinion  of  Ba^ 
bing^on  is  thus  given:  ^^  If  he  will  pass  for  one  party, 
whether  the  matter  be  true  or  false,  he  is  fiivourable ;  so^ 
if  he  has  said  that  he  will  pass  fer  one  ps^,  if  it  be  for 
affection  that  he  has  to  the  person,  and  not  for  the  trotii 
of  the  matter,  he  is  fevourable ;  but  if  it  be  for  the  truth 
of  the  matter  that  he  has  knowledge  of  it,  he  is  not  fa* 
vourable;  wher^bre  you  will  enquire  according  to  what 
I  have  said."    The  charge  of  Babington  to  the  triers,  as 
given  in  the  YeoT'-book^  7  Hen.  6.Jb.  25.  is  thus.     Ad- 
dressing himself  to  the  triers,  he  says ;  *^  If,  whether  the 
matter  be  true  or  fabe,  he  will  pass  for  the  one  or  the  other, 
in  that  case  he  is  favourable ;  but  if  a  man  has  said  twenty 
times  that  he  will  pass  for  the  one  or  the  other,  you 
will  enquire,  on  your  oaths,  whether  the  cause  .be  for 
affection  that  be  has  to  the  party,  or  &r  the  knowledge 
he  has  of  the  matter  in  issue;   if  for  auction  that  he 

(a)  See  P.  Cook*s  case,  13  Si.  Tr,  513.,  and  7th  resolution  in  the 
case  of  the  Regiddea,  5  St,  2V.985.»  and  Cranbunu^scaaie,  13  St,  Tr,  221. 
Hovkff%  edition. 
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1821.  has  to  the  party,  then  he  is  favourable,  but  otherwise 
-  not ;  and  if  he  has  more  affection  to  one  than  to  the 
4amJ^  Other;  but  if  he  has  a  full  knowledge  of  the  matter  in 
issue,  if  he  be  sworn,  he  will  speak  the  truth,  notwith- 
standing the  afiection  he  has  for  the  party,  then  he  is  not 
favourable.".  Again, J5ra ^/. 90«  BjFrcmckJ.;  "Not 
sufficient  of  freehold  is  a  good  challenge;  and  upon  this 
the  party  himself  shall  be  sworn,  whether  he  has  suffi- 
cient  or  not."  In  the  49  Edw.  S.Jb.  1.,  it  appears, 
that  some  of  the  jurors  were  challenged,  for  that  they  had 
declared  the  right  of  one  party  or  of  the  other  before- 
hand, or  given  their  verdict  beforehand,  and  so|ne  for 
that  they  were  of  counsel  with  one  party  or  the  other, 
and  of  their  fees :  and  mesmes  les  persons,  that  is  the 
persons  themselves  were  sworn  to  speak  the  truth, 
whare  the  challenge  did  not  go  to.  their  reproof  or 
.  shame ;  but  those  who  were  challenged,  for  that  they 
had  taken,  of  the  party,  or  procured  without  taking, 
were  not  sworn  on  the  voir  dire  to  give  evidence  to  the 
triers. 

These  ancient  authorities  shew,  that  expressions  used 
by  a  juryman  are  not  a  cause  of  challenge,  unless  they 
are  to  be  referred  to  something  of  personal  ill-will  to- 
wards the  party  challenging;  and  also,,  that  the  jury- 
man himself  is  not  to  be  sworn,  where  the  cause  of 
challenge  tends  to  his  dishonour ;  and,  to  be  sure,  it  is 
a  very  dishonourable  thing  for  a  man  to  express  ill-will 
towards  a  person  accused  of  a  crime,  in  regard  to  the 
matter  of  his  accusation.  And  accordingly,  we  find  it 
established  in  later  times,  namely,  st  the  trial  of  Peter 
Cook  (a),  in  the  eighth'  of  King  maiam  the  Third,  that 
such  questions  are  not  to  be  put  to  the  juror  himbelf.     So 

(a)   l3».Tr.S5U  Howell. 

that 
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that  all  the  authority  in  the  law  on  this  head  is  again&t        1821. 
the  defendants,  and  shews,  that  the  refusal  of  the  Lord     _ 

^,  .  ^  ,  The  Kiiro 

Chief  Baron  to  allow  the  proposed  questions  to  be        agaiiui 
answered  by  the  pecial  jurymen,  was  most  proper  and 
aj^eeable  to  law.     U[1on  the  whole  matter,  we  all  think 
that  the  rule  for  a  new  trial  must  be^  discharged. 

Rule  discharged,  {a) 

(a)  In  P.  Cook'B  cMe>  13  St,  TV.  339.*^  the  prisoner  having  asked  one  of 
the  pe(ty  jury  on  the  yoir  dire,  whether  he  were  one  of  the  grand  jury  that 
found  the  biU,  Trefy  C  J.  said  it  was  a  reiy  proper  question  ;  <<  for  an  inf 
dictor  ought  not  to  be  a  trier." 


Newington  against  Keeys.  fm^, 

jlfay25th« 

A  SSUMPSIT  for  money  lent  and  advanced,  money  BaO  abo^  are 

•  ^  1-1  1  •      t      '    t  not  sureties  or 

paid,  money  had  and  received,  and  upon  an  «c-  penons  liable 
count  stated.  Plea:  as  to  all  the  counts,  except  the  ^^bankropt 
count  for  money  paid,  the  general  issue,  and  as  to  that  T^isuTs!^ 
count,  defendant  pleaded,  that,  on  the  27th  January^ 
18.14,  at,  &c.  he  became  a  bankrupt,  and  that  before 
the  commencement  of  the  suit,  and  after  the  49  G.  3., 
to  wit,  on  the  day  and  year  aforesaid,  a  commission 
issued  against  him,  upon  which  he  was  duly  declared  a 
bankrupt.  And  that,  on  the  1st  ^^v?,  1814,  he  ob- 
tained his  certificate,  which  was  allowed  by  the  Chan- 
cellor on  the  13th  Februaiy^  1815.  The  plea  then 
stated,  that  before  th6  issuing  of  the  commission,  and 
before  the  committing  of  any  act  of  bankruptcy,  the 
plaintiff  became  bail  for  the  defendant  in  a  certain  action 
oi  Jones  and  Others^  v.  Kea/Sy  and  afterwards,*  to  wit,  in 
Trinity  term,  18 IS,  entered  into  a  recognizance  in  the  • 

Court  of  King's  Bench,  that,  ^<  if  the  said  defendant 

L  1  9  ^oold 
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1821.       should  happen  to  be-  convicted  in  the  said  plea,  theoi 
that  all  Buch  damages  as  should  be  adjudged  unto  the 

^gaim       said  Jcmes  and  Others^  in  that  behalf,  should  be  made  of 
his  lands  and  chattels,  and  levied  tp  the  use  of  the  said 
J(mes  and  Others^  if  it  should  happen  that  the  said 
defendant  should  not  pay  the  said  damages,  or  render 
himself  on  that  occasion."    The  plea  then  stated,  that,  in 
Hilary  teTHif  1814,  judgment  was  recovered  against  the 
defendant  in  the  action,  Jbn^5  and  Others^  v.  Keeysj  with. 
1477*  damages,  and  that  the  defendant  did  not  pa j  those 
damages,  or  render  himself  on  that  occasion,  according 
to  the  form  and  effect  of  the  said  recognizance.     And 
that  thereupon  such  further  proceedings  were  had,  that, 
after  the  issuing  of  the  said  commission,  and  before  the 
defendant  obtained  his  certificate,  to  wit,  on  6th  Naoem" 
ber^  1814,  the  plaintiff,  as  ofte  of  such  bail,  became,  and 
was,  according  to  the  course  and  practice  of  the  said 
Court,  obliged  to  pay,  and  actually  did  pay  the  sum 
of  money,  in  the  said    second  count   mentioned,  io 
the  said  Jones  and  Others^  for,  and  on  account  of  the 
said  damages.     Replication,  that  the  said  Jones  and 
Others  did  not  obtain  judgment  in  their  action,  until 
after  the  time  of  the  issuing  the  commission  of  bank- 
ruptcy against  the  defendant.     Demurrer  and  joinder. 

Parke  in  Support  of  the  demurrer.  The  question 
here  is,  whether  bail  above  be  a  surety  withui  49  G.  S» 
c.  1 2 1  •  5. 8.  By  that  section,  all  sureties,  or  persons  liable 
for  any  debt  of  the  bankrupt,  may  prove  under  the 
commission.  If  they  can  prove,  the  debt  is  of  course 
barred  by  the  certificate.  Now,  that  statute  being  a 
remedial  law,  ought  to  have  a  liberal  construction  given 
to  it,  and  so  it  was  laid  down  by  the  Court  in  Wood  v. 

Dodgson^ 
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lJodg$(m.{a)     Here  the  bail  are  substantially  sureties        1821. 
for  the  debt,  and  they  have  been  compelled  to  pay  it.       —— 

'-'-*'  Newikgtok 

The  bankrupt's  estate  has  thereby  been  released  from  ap,tdntt 
any  claim  by  Jones  and  Others  on  it.  Accommodation 
acceptors  or  drawers  have  been  held  to  be  sureties 
within  this  clause.  In  Hewes  v.  Mott  {b)^  the  Court  of 
Common  Pleas  held  bail  to  the  dieriff  not  within  the , 
act.  But  there  the  bail  bond  is  entered  into  with  the 
sheriff.  Here  the  recognizance  is  entered  into  with  the 
original  creditors.  . 

Tindal  contrd.  Judgment  not  having  been  obtained 
when  the  commission  issued,  it  is  impossible  to  say  for 
w|iat  debt  the  bail  were  then  liable.  How  can  it  be 
ascertained)  whedier  they  will  ever  be  liable.  The 
principal  may  render  in  their  discharge.  He  was  then 
stq)ped  by  the  Court. 

Abbott  C.  J.  The  recognizance  of  bail  is  -in  the 
altemativei  to  pay  the  damages  in  case  the  principal 
does  not  pay  them  or  render  himsel£  In  cases  which 
have  been  decided  to  fall  within  this  clause,  the  parties 
could  only  pay  the  debt,  in  case  the  principal  did  not 
do  so,  and  that  is  the  material  distinction.  If  the 
legislature  intended  to  include  bail,  it  would  have  been 
easy  to  have  done  so,  by  only  adding  the  words,  <^  or 
bail,"  which  would  have,  removed  all  difficulty*  In  the 
absence  of  such  word^,  I  am  of  opuiion^  that  the  bail 
in  this  Case  are  not  sureties  within  the  meaning  of  the 
49  G.  3.  c.  121.  5.  8.  There  must,  therefore,  be  judg- 
ment for  the  plaintiff. 

Judgment  for  the  plaintiff* 

(a)  3  AT.  ^  S*  195.  (6)  6  3\zuy)(.929.    9  Marsha  199. 
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I^S.        The  King  against  The  Mayor  of  Monmouth. 
A  mandamus     ''PHIS  was  a  mandamus  to  the  mayor  of  the  borooirh 

to  the  mayor  of    ±  j  -o 

jf.  tocoiiTene  of  Monmoidhy   reciting  a  charter  of  the  3  Jac.\, 

a  meetingy  -to 

proceed  to  an  granting  to  the  mayor,  bailiffs,  and  commonalty  of  the 
dertofiilup  said  borough,  and  their  successors,  ^Uhat  there  should 
in  a  select  body,  for  the  future  be  fifteen  of  the  most  discreet  of  the  bur- 
^^^ila  g^sses  to  be  named  chief  burgesses,  and  to  form  the 
^ B^^vnbyhim.  ^^™™*^^  council,  for  the  good  order  and  government  of 


the  said  borouirh ;  and  that  whensoever  it  should  happen 

objections  to  ®  ^^ 

the  titles  of       that  any  one  or  more  of  the  aforesaid  chief  buriresaes 

several  of  the  *^  ^      . 

ranainingbur-  of  the  said  borough  should  die  or  be  amoved  from  their 

there  were  not  offices,  or  the  said  chief  burgesses,  or  any  one  of  them, 

rough  eijit  le-  ^'^^  ^^^  conducting  themselves,  should,  for  that  cause, 

fhiiTbiimcwcg,  ^^  ^^y  ^^^^  reasonable  cause,  become  amoveaUe^  that 

SL^^rf**  ^^  ^*  should  be  lawful  for  the  aforesaid  mayor  and 

others  could  be  chief  burcresses  of  the  borouirh  aforesaid  for  the  time 

made,  and  that,  ^  ^ 

for  the  seTeral    being,  then  surviving  or  remaining,  or  the  major  part  of 


mentioned,  he    them  (of  whom  the  mayor  of  the  borough  aforesaid  to 

oould  not  pro- 

ceed  to  such      be   ne),  one  other  or  others  of  the  burgesses  of  the 
insufficient        borough  aforcsaid,  into  the  place  or  places  of  the  said 
re^oiy  man^  ^^^^^  burgess  or  burgesses«  so  happening  to  die  or  be 
damus  awarded,  amoved,  to  elect,  nominate,  and  appoint,  to  supply  the 
number  of  the  fifteen  chief  burgesses  of  the  borough 
aforesaid."    The  mandamus  then  stated,  that  the  offices 
.    of  five  of   the  aforesaid  chief  burgesses  of  the  said 
borough  were  vacant,   and  commanded  the  mayor,  in 
the  usual  manner,  to  convene  a  meeting  to  supply  the 
vacancies.     The  return  of  the  mayor,  after  stating  ob- 
jections to  the  titles  of  several  persons  who  claimed  to 
be  cliicf  burgesses  of  the  borough,  concluded  as  follows: 

"  And 
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^'  And  I  do  hereby  further  certify  and  return^  that  there       1821. 
are  not  now,  within  the  said  borough,   eight  legally 
elected  chief  burgesses  of  the  number  of  the  fifteen 


Th«  Kino 


chief  burgesses  of  the  said  borough,  by  whom,  or  by  a  Mommoutu. 
majority  of  whom,  the  election  of  chief  burgesses  of 
the  said  borough  can  be  made,  as  by  the  within-recited 
charter  is  directed;  and,  lastly,  I  do  hereby  further 
certify  and  return,  that,  for  the  several  reasons  before 
mentioned,  I  cannot  proceed  to  such  election  of  chief 
burgesses  of  the  said  borough,  and  to  do  such  other 
things  as  by  the  within  writ  I  am  commanded/' 

Campbettf  in  support  of  the  return,  allowed  that  some 
of  the  reasons  it  contained  for  not  proceeding,  to  the 
election  were  untenable ;  but  contended  it  was  sufficient, 
if  enough  appeared  on  the  face  of  the  return  to  shew 
that  an  election  could  not  legally  have  taken  place, 
Bex  V.  Archbishop  of  York,  (a)  And  here,  according 
to  Bex  V.  Bellringer  (A),  an  election  of  capital  burgesses 
in  this  borough  could  not  take  place,  except  by  a  ma- 
jority 6f  the  whole  body,  as  originally  formed ;  and  the 
mayor  has  expressly  made  a  return,  on  which  a  traverse 
may  be  taken,  that  there  are  not.  now  eight  chief  bur^ 
gesses  by  whom  the  election  could  be  made«     But 

The  Court  said,  that,  supposing  a  majority  of  the 
whole  body  were  requisite  to  make  the  election,  the 
return  was  bad ;  for  the  mayor  says  there  are  not,  within 
the  borough,  eight  legally  elected  chief  burgesses; 
Now,  although  there  may  not  be  eight  who.  were  legally 
elected,  there  may  be  some  who  were  nqf  legally 
elected,  but  whose  titles  are.  now  unimpeachable  from 

(a)  6  T»  n.  4sSi  {h)  4  r,  Jt  8ia 
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1921.  lapse  of  time,  so  as  to  leave  a  inajority  of  the  whole 
^  body  qualified  to  proceed  to  the  election. 

The  Kxwa  ^  i     i  •■ 

iigainst  Return  quashed^  and  peremptory 

The  Mayor  of  i  ^     • 

MoKuootH.  mandamus  to  issue. 

W.  E.  Taunton  was  to  have  argued  on  the  other  side. 


|^«^^  The  King  against  The  Inhabitants  of  Leeds. 

By  Stat  59  C^.  3.  ''FWQ  justices,  by  their  order,  removed  Hamia^  the 
the ^e and*'  ^^^^  ^^  Thomos  Bobinson,  and   Thomas^  Hannah^ 

d^tedcUidren  ^^^  Elizabeth^  her  children^  from  the  township  of  Leeds 
who  h^n^^'  ***  ^^®  township  of  Ahnondbunfy  both  in  the  West  Riding 
ac^rad  any  of  the  county  of  York.  The  sessions,  upon  appeal,  dis- 
jEnghnd,  must,  charged  the  order^.  subject  to  the  opinion  of  this  Court 

if  chargeable^ 

be  sent  by  f       upon  the  following  case.     Thomas  Robinson,  the  hus- 

paas  aloDg  wiUi 

the  husband  to  band  of  Hannah  Robinson^  was  a  Scotchman^  residing  at 
«annot  beire-  Leeds  with  his  family,  and  had  not  acquiired  any  settle- 
n^den  Mtde-  ^oisat  in  England.  Not  being  able  to  maintain  his  wife 
numt  of  the  ^^^  children,  they  were  obliged  to  apply  for  relief  to 
the  township  of  Leeds,  and  were  actually  chargeable  to 
that  township  at  the  time  of  granting  the  order  of  re- 
moval. Under  these  circumstances,  he  consented  that 
his  wife  and  children  should  be  removed  to  Almondbury, 
wMch  was  the  place  of  hb  wife's  maiden  settlement.  It 
was  ol^ected,  by  the  counsel  for  the  appellants,  that  by 
the  statute  59  0. 8«  c.  12«  s.  33.  the  wife  and  &mily  (the 
children  not  having  gained  any  settlement  in  their  own 
right,)  could  not  be  sent  by  an  order  of  removal  to  her 
maiden  settlement,  but  ought  to  be  sent  by  a  pass  under 
that  act,  along  with'  the  husband,  to  Scdtiand.  The 
sessions  were  of  that  opinion,  and  accordingly  dis- 
charged the  Qr4er  of  removalt 
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E*  AMerson^  m  support  of  the  order  of  sessions.    The        1 83 1 . 

riffht  of  removal  to  the  wife's  maiden  settlement,  when       — — 

^  The  KiMC 

the  husband  is  residing  with  her^  is  only  to  be  allowed        a^amu 

in  cases  where  he  is  himself  irremovable^  because  it  aiiisof 
ought  to  go  no  further  than  necessity  absolutely  re- 
quiresy  it  being  contrary  to  sound  policy  to  permit  such 
separations  to  take  place.  Here  the  act  of  parliament, 
59  G.  3.  c.  12.  s.  SS.,  has  expressly  made  him  removable 
to  Scotland^  and  it  would  follow^  therefore^  from  that 
circumstance  alone,  that  his  wife  and  family  must  go 
with  him,  and  that  they  are  not  removable  any  longer, 
even  with  consent,  to  her  maiden  settlement.  But  here 
the  act  of  parliament  goes  much  further,  for  the  wife 
and  family  are  expressly  mentioned  in  it  It  provides, 
that,  upon  complaint  of  the  churchwardens,  that  a  pe/- 
son  bom  in  Scotland  hath  become  chargeable,  by  himself 
or  his  fiimily,  the  justices  are  to  cause  him  to  come  be« 
fore  them,  and  to  examine  him  as  to  the  place  of  his 
birth  or  last  legal  settlement,  and  whether  he  or  any  of 
his  children  hath  or  have  gained  any  settlement  in  Eng- 
land. Now  the  object  of  this  is  simply  to  ascertain 
whether  he  has  any  settlement  to  which  be  may  be  re- 
moved,  and  whether  any' of  his  children  have  gained 
one ;  because,  if  so,  they  are  not  part  of  his  family* 
Hien,  if  they  find  that  tie  has  not  gained  any  settlement 
in  England^  the  act  says  they  shall  remove  him^  his 
wife,  and  such  of  his  children  as  have  not  gained  a  set- 
tlement, (in  other  words,  him  and  his  femily,)  by  a  pass 
into  Scotland.  For  the  gaining  a  settlement  is  one  of  the 
modes  of  emancipation ;  and  the  act,  therefore,  when  it 
uses  that  expression,  means  only  all  uncmancipated 
children.  It  is  to  be  observed,  that  no  mention  is  made 
throughout  of  any  enquiry  into  the  wife's  settlement, 
which  would  not  bav^  been  omitted^  if  the  removal  of  , 

ber 
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182L  her  and  the  family  to  such  place  were  in  the  contempla<- 
**"""  tion  of  the  Wisktture.  If  this  construction  be  not 
agauut  adopted)  great  inconvenience  may  follow.  A  man,  after 
I  of  consenting  to  the  removal  of  his  wife  to  a  neighbouring 
parish,  may  then  be  sent  off  to  Scoilandj  and  so  separ^ 
ated  altogether.  And  the  parish  to  which  the  removal 
of  the  wife  and  family  takes  place,  not  having  the  bus** 
band  present,  cannot  put  the  act  in  force.  So  that,  as 
to  them,  the  act  would  be  altogether  repealed. 

Scarlett  and  BoUandf  contra.     It  was  settled  in  Bex 
V.  Eliham  (a),  that  the  wife  and  children  may,  where 
the  husband  has  gained  no   settlement  in  England^ 
be  removed  by  his  consent  to  her  maiden  settlanent. 
And  the  act  59  6.  S.  r.  12.  5.  33.  is  not  imperative 
on  the  magistrates,  but  gives  them  a  discretion  as  to 
whether  they  will  remove  the  wife  and  children,  with 
the  husband's  consent,  to  her  maiden  settlement,  or 
send  them,   with  him,   into  Scotland.    And  where  so 
serious  and  important  a  power  as  that  of  sending  a 
whole  &mily  out  of  the  kingdom,  is  to  be  given,  it  is 
fit  that  there  should  be  a  discretionary  power  vested  in 
the  magistrates,  to  prevent  the  hardships  which  other- 
wise would  occur.    The  words  are  only,  that  the  said 
justices  <^  shall,  and  they  are  hereby  empowered ;"  which 
are  not  imperative.     Here  the  children  have  settlements 
by  birth  in  England.  And,  therefore,  they,  at  all  events, 
cannot  be  removed.    Besides,  it  would  be  very  hard,  if 
a  young  man,  bom  in  England^  and  perhaps  of  age^ 
but 'Still  residing  in  his  lather's  family,  might,  because 
he  was  uncmancipated,  be  sent  off  into  Scotland  or  Ireland^ 
where  he  might  be  altogether  destitute  of  the  means  of 

(a)  6Satt^lX5, 
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support.     The  Clourt  will  not  adopt  a  construction  of  182U 

the  act  of  parliament,  which  would  compel  magistratea 

to  inflict  such  hardships  upon  individuals.  agamtt 


Abbott  C.  J.  This  question  arises  out  of  the  com-* 
pulsory  power  formerly  vested  in  justices  of  peace,  of 
removing  a  wife  from  her  husband,  by  consent:  and 
it  is  one,  and  that  not  the  smallest  of  the  evils  attend- 
ant on  the  poor*laws,  that  cases  should  have  arisen 
under  them,  in  which  this  Court  has  held,  that  such 
a  removal,  amounting  to  a  tem{)orary  divorce,  might 
lawfully  be  made.  It  is  to  be  observed,  l^oweve,r,  that 
in  Rex  v.  EUham  there  was  the  consent  of  both  husband 
and  wife  to  the  separation.  I  am  very  glad  that  we  are 
relieved  by  this  act  of  parliament  from  the  necessity  of 
considering  those  cases.  I  think  it  is  impossible  to  read 
the  words  of  the  thirty-third  clause  without  seeing  that 
the  magistrates  have  now  the  power,  in  cases  like  the 
present,  of  sending  the  husband,  together  with  his  wife 
and  family,  by  a  pass  to  Scotland;  and,  having  this 
power,  I  am  of  opinion  that  they  cannot  now  remove  the 
wife  and  family  to  ber  maiden  settlement,  so  as  to  separate^ 
her  from  her  husband.  I  think,  therefore,  that  the  order 
of  sessions  was  right,  and  ought  to  be  confirmed. 

Bayley  J.  I  am  of  the  same  opinion.  It  is  against 
public  policy  and  good  morals,  to  permit  the  separation 
of  husband  and  wife,  even  with  their  consent.  This 
question,  however,  turns  on  the  construction  of  59  G.  3. 
€•  12.5.33.,  which  enacts,  that  it  shall  and  may  be 
lawful  for  the  magistrates,  and  they  are  thereby  re- 
quired, in  certain  specified  cases,  to  cause  persons  bom 
in  Seotlandy  &c.  to  be  brought  before  them.    Now  these 

are 


ants  of 

LUEOS,] 
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1821.       *^^  words  ofxompulflion  on  the  magistrates  to  institute 
.  '       proceedings  in  cases  like  ttie  present.     Tiie  act  then 

€^b^^     provides,  that  the  justices  shall  enquire  into  the  settle- 
^tJ^rf^    ment  of  the  head  of  the  family  and  his  or  her  children, 

^"^  in  order,  as  it  seems  to  me,,  to  ascertain  whether  any  of 
those  children  have  been  emancipated.  ^  It  then  enact% 
that  such  justices  shall  and  are  thereby  empowered  to 
cause  such  poor  person,  his  lo^e,  and  such  of  his  chil- 
dren as  have  not  gained  a  settlement  in  Efigland^  to  be 
removed  by  a  pass  to  Scciland*  Now  it  is  to  be  ob- 
seryed,  that  the  wife  is  thus,  for  the  first  time,  intro- 
duced in  the  latter  part  of  this  clause,  which  is  perfectly 
silent  in  the  prior  part  of  it,  as  to  any  enquiry  to  be 
made  by  the  justices  respecting  her  settlement.  I  think^ 
therefore^  that  the  magistrates  have  no  discretion  given 
to  them  of  removing  the  wife  to  her  maiden  settlement, 
and  thereby  of  separating  her  and  her  family  from  the 
husband.  If  the  magistrates  remove  at  all,  they  mnst 
remove  the  whole  family  together  to  Seodandy  under  the 
provisions  of  this  act  of  parliament 

.  HoLBOYD  J»  I  am  of  the  same  qpinion.  The  words 
of  this  clause  are  imperative  on  the  magistrates,  in  case 
they  make  any  order,  to  remove  the  whole  fiimiiy  to 
Scotland^  and  not,  aa  they  have  done  here,  to  remove 
the  wife  and  family  to  the  place  of  her  maiden  settle- 
ment. By  the  act,  if  the  husband  becomes  chargeable 
by  himself,  or  his  family,  he  may  be  removed ;  and,  it 
seems  to  me,  that  it  is  altogether  immaterial,  provided 
the  head  of  the  femily  be  born  in  Scoilandj  whether  the 
children  be  born  in  England  or  not.  The  only  excep- 
tion is  as  to  those  children  who  have  gained  settlements 
in  England  in  their  own  right    Then^  as  a  power  is 

now 
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now  given  to  remove  the  husband,  the  wife  muit  be*      1821. 

removed  with  himi   for  the  ppwer  of  removing  her  to 

her  maiden  settlement  was  allowed  to  exist  only  from        a^mnst 

•;  T^Inkabit- 

the  necessity  of  the  case,  and  must  cease  with  it  It  snu  of 
seems  to  me,  that  we  cannot  narrow  the  construction  of 
the  words  of  this  statute,  unless,  in  so  doing,  we  clearly 
saw  that  we  should  further  the  intention  of  the  legislature. 
And  as  I  do  not  think  that  their  intention  was  to  pre- 
vent the  removal  of  the  whole  family  together,  I  am  of 
opinion  that  the  decision  of  the  sessions  was  right 

Best  J.    If  the  point  decided  in  Rex  v.  EUham  were 
to  occur  again,  I  think  it  would  perhaps  be  worth  con- 
sidering whether  that  decision  could  be  supported.     It 
is,  however,  not  necessary  to  determine  that  question 
now,  because  I  am  clearly  of  opinion,  that,  under  the 
clause  of  this  act  of  parliament,  it  is  imperative  on  the 
magistrates  to  remove  the  whole  family  to  Scotland.    It 
seems  to  me,  that  clearer  terms  could  not  have  been 
used.    For  the  act  expressly  says,  **  that  the  magistrates 
shall,  and  they  are  hereby  empowered,  to  remove  such 
poor  person,  his  wife,  and  such  of  his  children  as  have 
not  gained  a  settlement,  to  the  place  of  his  birth  or  last 
legal  settlement"     The  statute  could  not,  therefore, 
mean  to  leave  a  discretion  in  the  magistrates  as  to  whe- 
ther they  would  exercise  this  power  or  not    And  by 
adopting  this  construction,  we  shall,  as  it  seems  to  me, 
further  the  object  of  the  statute,  which  was  to  remove 
•    the  inconvenience  which  existed  from  idle  and  improvi- 
dent persons  coming  to  this  country,  and  remaining  here 
irremovable  with  their  wives  and  families.     Any  other 
.  construction  would  produce  great  inconvenience.     It  is 
quite  dear,  that  the  head  of  the  family  may  be  removed ; 

and 
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1821.  «nd  if  he  should  be  removed,  after  the  separation  firom 

•"-~*  his  family,  the  wife  and  childiren  would,  in  all  pro- 

againu  baoility,  remain  permanently  chargeable. 

The  Inhabit-  / 

ants  of 
Luos. 


Order  of  Sessions  confirmed. 


Saturdasf,  Xhe  KiNO  agoinst  The  Inhabitants  of  Man- 

CHESTER. 

A  room  in  a  ''TWO  ju8ticeS|  by  their  order,  removed  Margaret^  the 

hottw.  licensed  wife  ot  Jomes  CrockcTj  and  her  two  children ;  EUen^ 

IS  6. 3  c  88.,  aged  eight  years,  and  Jamesy  aged  six  weeks,  from  the 

priaiS^tothe  township  of  Manchester^  to  the  parish  of  St.  Andrems, 

J^2uJJ2  ^r  Canterbunf.    The  sessions,  upon  appeal,  confirmed  die 

^SSTrf  ^  ^^^^  "  ^^  Margmet  Crocker  and  JSBcti,  her  daughter, 

pregnant  wo-  ^q  J  quashecl  it  as  far  as  it  respected  Jamesy  the  son ; 

men  resident  ^                    •                                    r                          '                     * 

within  the  pa-  subject,  as  to  the  settlement  of  the  said  James^  to  the 

risb.  whether  ^ 

settled  there  or  opinion  of  the  Court  of  King's  Bench,  on  the  following 


the  eipence  case.  In  the  Mdndiester  workhouse,  there  is  a  room  for 
waTdcfVajedTin  which  a  Hcence  has  been  obtained,  as  for  an  hospital,  or 
SJegCTSrid*M.  P'*^*^  ^^^  ^^  reception  of  lying-in  women.  Thfa  room 
^k4iouse'^  has  been  duly  licensed,  pursuant  to  the  provisions  of  the 
muofthe^.  statute  13  Geo.  3.  c.  82.,  provided,  diat,  under  the  cir- 
not  an  hospital  cumstauccs,  it  is  such  a  place  as  can  be  duly  licensed 

or  place  within 

the  13  G.  3.  within  the  meaning  of  that  acU  The  r66m  is  appropri- 
ated, by  the  officers  of  the  town  of  Manchester^  to  the 
reception  of  women  resident  within  the  township,  bat 
settled  elsewhere,  and  pregnant  with  children  likdy  to 
be  bom  bastards,  and  also  to  the  reception  of  pregnant 
women  chargeable  to  the  township,  and  settled  iiv  A2a»- 
Chester  i  and  in  some  few  instances,  pregnant  women 

have 


MA]fcamss« 
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'  have  been  received  from  other  districts^  upon  a  compens-       1821. 
ation  paid  to  the  overseers  of  Manchester  by  the  overseers 
of  the  place  in  which  such  pregnant  women  were  resident,       ogahat  ^ 

The  lohabtt-* 

In  respect  of  the  accommodation  afforded.  Women  m  the  _  anu  of 
situation  above  described,  having  settlements  ekewhere 
than  in  Manchester^  if  too  far  advanced  in  pr^nancy,  to 
be  safely  removed  to  their  settlements,  are  placed  by  the 
town's  (^cers  in  this  room,  for  the  purpose  of  being 
delivered.  The  expenses  incurred  in  respect  of  the 
room  are  defrayed,  in  common  with  the  general  ex- 
penses of  the  workhouse^  out  of  the  parish  rates.  Mary 
Crocker  being  settled  in  the  parish  of  St^  Andreois^  Can^ 
terbun/j  but  resident  within  the  township  of  Manchester^ 
and  pregnant  with  a  child  likely  to  be  bom  a  bastard, 
was  placed,  by  the  officers  of  the  town  of  Mdnche^er^  in 
the  above-mentioned  room  in  the  workhouse^  and  was 
there  delivered  of  the  pauper,  James,  who  was  bom  a 
bastard.  The  question  for  the  opinion  of  the  Court 
was,  whether  the  above-mentioned  room  is  a  hospital, 
or  place  within  the  meaning  of  the  act  of  parliament 
referred  to,  and  whether,  by  force  of  H^t  act,  the  set-* 
tlement  of  James  Crocker  is  in  the  parish  o(  St.  Andret/fSf 
or  whether  it  is  in  the  township  of  Manchester* 

0)ltmanf  in  support  of  the  order  of  sessions,  was 
stopped  by  the  Court. . 

Williams  and  Starkie,  contra.  The  question  here  is, 
whether  this  be  not  within  IS  6.  3.  c?.  82.  5.  5.,  and 
that  will  depend  upon  the  opinion  of  the  Court,  whether 
the  room  mentioned  in  the  case  be  an  hospital  and 
place  within  the  meaning  of  the  third  section*  of  that  act. 

VoL.iv.  Mm  Now 
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1821.       Now  the  act  ought  to  have  a  liberal  construction,  being 

^/  a  highly  remedial  law;  It  is  stated  in  the  preamble^  that 

ofomtt  *     such  hospitals  and  places,  established  for  the  charitable 

Hie  Inhabit-  '     .  tr      -^ 

anttof  reception  of  pregnant  women, .  haye  afforded  great  re* 
'  liel^  and  merit  every  support  and  encouragement ;  and 
the  third  section  is  not  confined  to  hospitals,  &c.  for  liie 
public  reception  of  pregnant  women,  and  supported  by 
,  charitable  contribution,  but  extends  to  aU  other  hos^ 
pitals,  houses,  or  places,  that  might  thereafter  be  estab^ 
lished  jn  like  manneiv  and  for  the  like  purpose*  Here 
a  licence  has  been  regularly  obtained,  and  this  is  a  place 
maintained  by  the  public  contribution  c^  the  parish,  and 
may  therefore  be  e(Hisidered  as  supported  by  charitable 
contribution. 

Abbott  C.  J»  It  seems  to  me^  that-  in  this  case  we 
cannot  consider  this  as  an  hospital  or  place,  within 
thea^  By  the  tenth  section,  th<4  person  having  the 
management  ol  it  is  directed,  before  the  admission  of 
any  preg&ani  woman  into  such  hospital,  to  take  her  be- 
fore a  justice,  (o  be  eicamined  whether  she  be  married 
or  single;  and  other  duties  are  cast  upon  them  for  that 
purpose*  By  the  fourth  section,  an  inscription  is  to  be 
placed  over  the  door  or  public  entrance  of  every  such 
lioq)itaI,  Stating,  that  it  is  licensed  for  the  public  recep- 
tion of  pregnant  women ;  and  the  places  spoken  of  in 
the  thirc|  section  are  those  used  for  the  public  reception 
of  pr^ant  women,  and  supported  by  voluntary  con- 
tribution. In  the  present  case^  it  is  only  a  room  set 
apart  for  this  purpose  in  the  workhouse,  the  escpenses  of 
which  are  defrayed  out  of  the  poor's  rate.  I  think, 
therefore,  that  this  cannot  be  said  to  be  used  for  the 
puUic  reception  of  pr^^uuit.  women,  nor  smarted  by 

chari* 
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.charitable  contribution.    The  township,  therefore^  is  1821. 
not  protected  by  the  5th  section ;  and  the  sessions  have 

come  to  a  rieht  conclusion.  '  aeamst 

Order  of  Sessions  confirmed.  ^^^^^^ 


The  King  against  Woodman  and  Others.      siuw^yp^ 
nnHE  parish  of  Morpeth,  in  Narthumberlandf  consisti  AsdectTestry 

JL  /  lor  tb€  manage* 

of  several  separate  and  distinct  townships,  each  of  mentof  the 

^  parish  afiain 

which  has  its  own  overseers,  .and  maintains  its  own  existing  by  aiw 
poor.    One  of  them  is  the  town  of  H^orp^h.    Beyond  cannot  dect' 
the  period  of  living  memory,  the  church  and  parish  ^^for^ 
a&irs  of  the  parish  of  Morpeth  have  been  managted  by  STJST^ti^ 
a  select  vestry,  consisting  of  24  persons,  of  whom  16  **>«59C.5. 
have  been  taken  from  inhabitants  of  the  town  of  Mor* 
pethf  and  the  remaining  eight  from  the  fiM^mers  in  the 
conntry  parts  of  the  parish.      The  inhabitants  con- 
stituting the  select  vestry  have  generally  continued  ix^ 
office  for  life,  unless  they  happened  to  leave  the  parish 
or  decline  to  serve.    In  case  of  vacancy,  the  place  of  a 
town's  member  has  been  usually  filled  up  by  the  re- 
maining 15  belonging  to  the  town,  and  the  place  of  a 
country  member  by  the  remaining  seven  belonging  to 
the  country  part  of  the  parish;  or  as  many  of  each  set 
as  may  happen  to  be  present  on  such  occasions.    None 
of  the  inhabitants,  besides  the  24,  and  the  rector  or 
curate,  ever  attended  these  vestry  meetings.     On  the 
19th  of  Marchf  1S20,  a  notice  signed  by  the  church- 
wardens and  overseers  of  the  township  of  Morpeth  was 
duly  given,  stating,  that  a  meeting  of  the  gentlemen  of  the 
S4  acting  for  the  township  of  Morpeth  would  be  held  on 
M  m  2  the 
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]821.       the  4th  JprH  for  the  establishing  of  a  select  vestry  for 

'         the  concerns  of  the  poor  of  the  township  of  Morpeth^ 
Toe  Knro 
agabtsi       and  on  the  4th  April  a  meeting  was  accordingly  held 

by  12  of  the  16  persons  acting  for  the  township  of 
Morpeth  ;  at  which  meeting  the  defendant  and  19  other 
substantial  householders  or  occupiers  within  the  town- 
ship were  nominated  and  elected  to  be  members  of  such 
select  vestry^  and  an  order  of  a  magistrate  was  subse- 
quently made^  by  which  such  20  persons  were  q>- 
pointed  to  act  as  a  select  vestry,  for  the  care  and  ma- 
nagement ^f  the  poor  of  the  township  of  Morpeth.  This 
order  having  been  removed  into  this  Court,  a  rule  nisi 
was  obtained  for  quashing  it,  on  the  ground,  that  the 
persons  appointed  to  constitute  this  select  vestry  were 
not  chosen  according  to  the  provisions  of  ihe  statute 
59  6.  S.  c.  12.  at  any  general  meeting  in  vestry  of  the 
inhabitants  of  the  township,  but  at  a  meeting  of  a  select 
body  only.  These  several  facts  having  been  disclosed 
'  upon  affidavits, 

Scarlett  and  LUtteiaU  now  shewed  cause.  By  the 
59  G.  S.  c.  12.,  the  inhabitants  of  any  parish  in  vestiy 
assembled  are  empowered  to  establish  a  select  vestry 
for  the  concerns  of  the  poor  of  such  parish,  and  to 
nominate  and  elect  in  the  same  or  any  subsequent 
vestry  substantial  householders  or  occupiers  not  ex- 
ceeding 20,  nor  less  than  five,  as  shall  in.  any  such  vestry 
be  thought  to  be  fit  members  of  the  select  vestry.  In 
general,  all  the  inhabitants  of  a  parish  have  a  right  to 
vote  in  any  matter  relating  to  the  management  of  the 
parish  concerns.  By  custom,  however,  this  right  may 
be  transferred  to  a  select  number  of  the  parishoners ; 
'  and  in  this  particular  instance,  16  persons  constituted  a 

select 
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•elect  vestry  for  the  general  management  of  the  concerns        1 82 1 . 
of  the  township  of  Morpeth :  they  alone  composed  the        — 
vestry  of  that  township :  the  other  inhabitants  woulcT        agamtt 
not  constitute  a  legal  vestry ;  and  then  by  section  S6.  of 
this  act  it  is  expressly  provided,   <<  that  nothing  therein 
contained  shall  be  construed  to  alter,  affect,  or  disturb 
any  select  vestry,  which  in  any  parish  has  been  esta- 
blished and  acted  upon  by  virtue  of  any  ancient  usage 
or  custom."    The  words,  **  inhabitants  of  the  parish 
in  vestry  assembled,"  contained  in  the  first  section,  must 
be  construed  with  reference  to  this  provision,  and  must 
mean  such  of  the  inhabitants  of  the  parish  as  constitute 
the  legal  vestry  of  die  pansh.    If  it  be  not  so  construed, 
the  township  o£  Morpetk,  and  all  other   places  where 
by  immemorial  custom  a  select  vestry  has  been  esta-    ' 
blished,  will  be  deprived  of  the  benefit  of  this  act  of 
parliament,  because  in  such  cases  the  inhabitants  at 
large  would  not  constitute  a  l^al  vestry. 

HttUock  Serjt,  contra,  was  stopped  by  the  Court 

Abbott  C.  J.  I  am  clearly  of  opinion,  that  the  six- 
teen persons  who  constituted  the  ancient  select  vestry  bft 
the  township  of  Morpeth  cannot  be  considered  the  in* 
habitants  of  the  parish  in  vestry  assembled  within  the 
meaning  of  the  59  Geo.  3.  c.  12.  The  power  to  appoint 
a  select  vestry  is  expressly  given  to  the  inhabitanU  in 
vestry  assembled ;  and  here  it  was  exercised,  not  by  the 
inhabitants  in  vestry  assembled,  but  by  certain  persons 
possessing  some  of  the  powers  of  the  inhabitants  ia. 
vestry  assembled.  It  is  not  necp^sary  in  tliis  case  to 
decide  what  the  inhabitants  may  do,  but  I  have  no 
difficulty  ill  saying  that,  in  my  opinion,  the  inhabitants 
St  large  may  assemble  and  appoint  a  select  vestry  for 

Mm  5  the   . 
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1821*       the  care  and  management  of  the  poor,  not  interfering^ 
— ""       with  any  of  the  rights  of  the  ancient  select  vestry.     The 
a^fta^A       rule  for  quashing  the  order  must  therefore  be  made 
absolute. 

Rule  absolute. 


&awdny.  The  Kino  against  Turner. 

Jlajf  26Ul 

AUeeoMdnc-  »npHIS  was  a  conviction  of  the  defendant,  under  the 

tioDeer  gcMDg        X 

from  town  to  hawkers'  and  pedlars'  act,  50  Geo.  3.  c.  41.     The 

town  in  ft  pub* 

lie  itage-coich,  o£fence  charged  in  the  information  was,  that  the  defend- 


goods  by  piU>Uc  ant,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  was  sl  pedlar  and 
ild^^enuiM  frading  person,  going  from  town  to  town,  travelling  with 
by  SStTi^'  horses,  exposing  to  sale  goods ;  and  that  he  did,  on  the 
dSr^"t  tow  *  ^*^y  ^^  ^^  ^®  y^^  '^*  aforesaid,  ias  a  pedkr  and 
»jjJJ»^f .  trading  person,  go  from  town  to  town,  travelling  with 
the  mctfung  of  horses  at,  &c. :  and  did  then  and  there,  as  a  pedlar  and 
c  41. «.  6.»  and  trading  person,  going  from  town  to  town,  and  travelling 
ahawkcr'tand  with  horses,  expose  to  sale  goods,  to  wit,  china,  &c. 
pedlar  sUceiic«.  1^1^  defendant  having  appealed  against  this  conviction, 
the  sessions  confirmed  it,  subjtet  to  the  opinion  of  this 
Court,'  on  the  following  case. 

The  defendant  had  no  hawker's  licence,  but  was  a 
licensed  auctioneer,  having  onlj  two  usual  places  of 
abode,  the  one  at  Bath  and  tlie  other  at  Cheltenham. 
At  Cheltenham  he  was  the  agent  for  the  real  workers 
or  makers  of  the  goods,  for  the  purpose  of  sdling 
such  goods,  as  well  by  private  contract  as  by  public 
auction.  The  real  workers  or  makers  of  the  seve- 
ral goods  mentioned  were  not  in  partnership,  but 
were  distinct  employers  of  the  defendant,  for  the  sale 
of  their  several  property.  In  the  beginning,  of  the 
month 
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month  of  March^   ]820»  certain  goodB^  consiating  of      1881 
cabinet-ware,  &c.,  were  ^nt  by  the  several  real  workers^     nZ'^nM 
or  makers  of  them,  to  the  defendant,  at  CheUenhamf       fjf^^^ 
.With  a  request  from  them,  that  he  would  cause  the  same 
to  be  conveyed  by  public  carriers'  waggons  from  Chel" 
tenham  to  the  city  of  Worcester^  and  would  himself  pro- 
ceed thither  in  order  to  sell  the  same  there  by  public 
auction ;  and  in  case  the  whole  of  such  goods  should 
not  be  there  sold,  that  he  would  cause  the  same  to  be 
conveyed  by  public  carriers'  waggotis  from  Wpreester  to 
Glouc^stetf  and  would  himself  proceed  to  Gkmeesi^^  in 
order  to  sell  the  same  there  by  public  auction.    The 
defendant,  in  compliance  with  this  request,  caused  the 
l^oods  to  be  conveyed  by  public  carriers'  waggons  from 
Cheltenham  to  Worcester^  and  proceeded  himself  to  Wor- 
eester  some  part  of  the  way  in  a  common  stage^ooadi, 
drawn  by  four  horses,  and  the  other  part  of  the  way  in 
a  postrchaise,  and  when  at  Worcester  exposed  the  goods 
for  sale  by  public  auction,  and  sold  many  of  th^n  by 
public  auction  to  different  persons.     Shortly  after  the 
sale  at  WarceUery  the  defendant  caused  such  part  of  the 
goods  as  were  not  sold  at  Worcester  to  be  similarly 
conveyed  to  Gloucester^  and  proceeded  thither  himself 
by  a  stage-coach;  and  when  at  Gloucester^  exposed  such 
goods  for  sale  by  public  auction,  and  sold  many  of  them 
by  public  auction  to  different  persons.    The  whole  of 
the  goods  belonged  to  the  real  workers  or  makers  of 
them,  the  ddendant  not  having  any  property  therein . 
'  and  the  whole  expenses  of  removing  the  goods  from 
place  to  place  were  allowed  to  him  in  his  account  with 
the  real  workers  or  makers.     The  defendant  paid  regu- 
larly the  auction  duty  upon  such  sales,  which,  together 
with  tl^e  i^sual  commissions^  was  allowed  to  him  in  his 
Mm  4  account 


TOAMSB. 
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188I«  iiccount  with  the  real  workers  or  makers  of  the  goods. 
^  ^         At  the  time  of  the  sales,  neither  the  real  workers  or 

agauui  makers  of  the  goods,  or  of  any  part  thereof,  or  their 
children,  apprentices,  or  known  agents  or  servants 
,  usually  residing  with  them,  were  present  in  Worcester 
or  Gloucester  J  nor  were  Worcester  or  Gtoueester^  or 
either  of  them,  an  usual  place  or  places  of  abode  of 
any  of  the  real  workers  or  makers  of  the  goods. 
The  defendant  was  not  the  known  agent  or  servant 
usually  residmg  with  the  real  workers  or  makers  of 
such  goods,  or  with  any  of  them ;  nor  was  he  a  house* 
holder  either  at  Worcester  or  Gloucester. 

Siutt  and  Matdeyi  In  support  of  the  order  of  sessions. 
The  conviction  is  founded  upon  the  50  Geo.  S.  <r.  41. 
By  the  6th  section  there  is  imposed  an  annual  duty  of  4iL 
upon  every -hawker,  pedlar,  petty  chapman,  and  every 
other  trading  person  going  from  town  to  town,  or  to 
.  other  men's  houses^  and  travelling  either  on  fi)ot  or  with 
horses,  or  carrying  to  sell,  or  exposing  to  sale  any 
goods,  &C.    Now  the  defendant  in  this  case  was  a 
trading  person,  going  from  town  to  town,  travelling 
with  horses,  and  exposing  goods  for  sale.     It  is  true^ 
that  perhaps  he  may  not  be  a  trader  within  the  mouring 
of  the  bankrupt  laws,  yet,  as  an  agent  selling  goods  on 
commission,  he  is  a  trading  person  within  the  meaning 
of  this  act  of  parliament     By  section  19.,  every  per- 
son trading  with  a  borrowed  licence  incurs  a  penalty 
of  40/.,  except  servants  travelling  for  a  licensed  master, 
with  the  licence  of  such  master,  and  for  his  benefit* 
This  exception  clearly  shews,  that  the  legislature  con- 
sidered that  a  stipendiary  servant  would  be  subject  to  the 
penaUy  of  lOl^  as  a  tradiifg  person,  within  the  sixth 

sectipn^ 
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section,  if  he  travelled  without  a  licence;  a  fortiori  1821. 
therefore,  a  person  selling  by  commission  is  within  the 
meaning  of  this  section.  So,  by  section  23.,  the  real  agamu 
makers  of  goods,  or  their  agents  or  servants  residing 
with  them,  are  specially  excepted.  Now  that  exception 
would  be  unnecessary,  if  other  agents  were  not  meant 
to  be  included  in  the  act.  An  agent,  therefore,  selUng 
goods  on  commission,  and  otherwise  answering  the  de- 
scription mentioned  in  the  act,  is  a  trading  person 
bound  to  take  out  the  licence  required  by  the  tenth 
section.  The  seventeenth  section  imposes  a  penalty  of 
10/.  upon  every  such  hawker,  pedlar,  petty  chapman,  or 
other  trading  person  so  travelling  as  aforesaid,  who 
.shall  trade  as  aforesaid  without  a  licence.  The  Words 
**  trade  as  aforesaid"  are  su£Bciently  satisfied,  by  the 
fact  of  the  defendant's  having  exposed  goods  to  sale ; 
for  by  the  sixth  section  any  trading  person  going  from 
town  to  town,  and  carrying  to  sell  or  exposing  to  sale, 
is  liable  to  pay  the  annual  duty. 

Scarlett  and  Musseltj  contra.  The  conviction  here  is 
for  travelling  with  horses ;  and  as  such  statement  is  in^ 
sorted  in  the  conviction,  it  must  be  taken  to  mean  a 
travelling  with  horses  within  the  a^t,  namely,  with 
horses  for  which  the  defendant  might  have  taken  out  a 
licence,  as  required  by  the  acts.  But  the  facts  of  the 
case  negative  such  statement,  as  they  shew  that  the 
defendant  travelled  in  a  public  stage-coach,  drawn  by 
four  horses;  for  which,  of  course,  it  cannot  be  con- 
tended that  he  should  have  taken  out  a  licence.  The 
conviction,  therefore^  cannot  be  supported  in  its  present 
form.  But  the  defendant  does  not  come  within  the 
words  of  the  act,  either  as  a  hawker,  pedlar,  or  other    ' 

trading 


•  ToMn, 
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•ISSl.       trading  person*    Hawkers  are  described  in  the  statutes 
^""'^       S5  H.  &  c.  9.  and  S3  H.  8.  c.  4. ;   and  it  appears  from 
jB^aiMi       thenc^  and  from  the  mention  made  of  them  in  other 
phioeS)  that  they  have  always  been  considered  as  itine^ 
rant  traders  of  low  degree*     It  cannot  be  contended 
that  the  present  defendant  b  a  hawker;  he  is  not  con- 
victed for  being  a  hawker,  but  for  being  a  pedlar  and, 
trading  person.    Now  *'  pedlar"  means  nothing  more 
than  a  petty  dealer ;  and  the  quantity  and  value  of  the 
goods  entrusted  to  the  care  of  tlie  defendant  clearly 
shew  that  he  does  not  come  within  that  description ; 
neither  does  he  come  within  the  words  <*  other  trading 
;person/'    A  trader  is  a  person  who  seeks  his  livelihood 
by  buying  and  selling;  whereas  this  defendant  only  sold 
the  goods  of  others  on  commission.    Besides,  the  words 
'<  other  trading  person"  must  mean  persons  ejusdem 
generis  with  hawkers,  pedlars,  and  petty  chapmen ;  for 
it  is  a  general  rule  in  the  construction  of  statutes,  that 
where  things  of  an  inferior  degree  are  first  mentioned, 
those  of  a  higher  dignity  shall  not  be  included  under 
general  subsequent  words,  2  Hawk.  c.  27«  s.  124.     And 
.  an  auctioi^eer  who^  as  in  this  case,  sells  goods  of  large 
value  on  commission  is  a  person. of  a  different  descrip- 
tion from  a  hawker  or  pedlai',  and  of  higher  degree. 
By  section  14.  it  is  enacted,  '^That  every  person  to 
whom  a  licence  shaU  be  granted,  shall  cause  to  be  writ- 
ten on  the  most  conspicuous  part  of  every  pack,  box, 
bag^  trunk,  case,  cart  or  waggon,   or  other  vehicle 
of  convq^ance  in  which  he  shall  carry  his  goods,  the 
words  *  licensed  hawker.' "    This  evidently  applies  to 
the  case  of  a  person  who  conveys  goods  from  place  to 
place  in  his  own  cart  or  waggon,  and  not  to  one  where 
the  goods  are  conveyed  by  a  co^nmon  stage  waggon.     It 

is 
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is  further  to  be  observed,  that  by  section  7.  of  the  act,  182K 
» any  person  travelling  as  a  hawker,  &c.,  or  other  trading 
person,  and  selling  by  auction,  is  subjected  to  a  penalty  agolmt 
of.  50/. ;  therefore,  if  it  should  be  holden  that  the  pre- 
sent defendant  comes  within  that  description,  he  will  in 
many  instances  be  prevented  from  acting  in  his  character 
of  an  auctioneer. 


Abbott  CJ  J.  The  question  intended  to  be  submit- 
ted to  us  by  the  sessions  is,  whether  a  licensed  auctioneer, 
conveying  goods  by  a  public  stage  waggon  from  place  to 
place,  and  selling  them  on  commission,  is  to  be  consi** 
dered  as  a  pedlar  or  trading  person  within  the  meaning 
of  the  50  G^o.  d.  c.  41.  By  section  6.  it  is  enactedi 
<<  That  there  shall  be  paid  an  annual  duty  of  41.  by 
every  hawker,  pedlar,  petty  chapman,  and  every  other 
trading  person  going  from  town  to  town,  or  to  other 
men*s  houses,  and  travelling  either  on  foot  or  with 
horses,  or  otherwise  carrying  to  sell  or  exposing  to  sale 
any  goods,"  &c. ;  and  a  further  duty  of  41^  in  respect  of 
every  horse  or  other  beast  bearing  or  drawing  burden. 
Now,  it  appears  to  me  that  the  appellant  is  a  trading 
person  within  the  meaning  of  this  section*  It  has  been 
urged  that  he  is  not  a  trader,  but  an  agent  selHng 
the  goods  of  others  on  commission.  It  is  clear,  how* 
ever,  that  agents  were  meant  to  be  included  within  the 
act  of  parliament ;  for  section  23.  contains  an  express 
exception  of  the  particular  agents  therein  mentioned. 
Now,  that  exception  would  be  wholly  unnecessary,  if  other 
agents  were  not  meant  to  be  included  within  the  act. 
The  defendant  in  this  case  is  convicted  for  having  no 
licence  at  all,,  and  therefore  I  think  the  mode  of  travelling 
wholly  immaterial.    It  has  been  said  that  the  convictioit 
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]82K       cannot  be  supported  in  its  present  form,  inasmnchas 
ThTK*       ^^®  ground  of  it  is,  that  the  defendant  travelled  with 

againd       horses.    If  it  had  been  found  as  a  fact  in  the  case  that 
the  defendant  had  been  convicted  for  want  of  a  horse* 
licence,  I  should  have  thought  that  the  conviction  could 
not  be  supported ;  for  the  horses  in  respect  of  which  hp 
is  bound  to  take  out  a  licence  are  those,  bearing  or. 
drawing  burden,  or,  in  other  words,  carrying  and  draw- 
ing his  goods.    The  defendant  here  was  convicted  for 
having  no  licence  at  all ;  and  I  think,  therefore,  the 
word  **  horses"  may  be  rgected.    And,  besides,  in  the 
way  in  which  the  present  question  is  brought  before  us, 
we  cannot  look  at  the  form  of  the  conviction,  but  merely 
at  the  case  submitted  to  us  by  the  sessions.    The  order 
6f  sessions  must  therefore  be  affirmed. 

IBayixt  J*  concurred* 

HoLROTD  J.  I  doubted  at  first  whether  the  words  of 
the  17th  section,  <*  trade  as  aforesud,"  would  be  satisfied 
without  an  actual  sale  of  goods.  I  think,  however,  that 
those  words  refer  to  the  sixth  section,  and  that  they  are 
sufficiently  satisfied  by  a  mere  exposure  to  sale.  The 
ground  of  this  conviction  is,  that  the  appellant  had  no 
licence  at  all ;  and  therefore  the  mode  of  travelling  is 
immaterial,  and  need  not  be  proved. 

Best  J.  I  am  of  the  same  opinion.  I  think  the 
defendant  clearly  within  the  act,  from  the  exceptions  in 
the  9th  and  2dd  sections,  which  otherwise  would  have 
been  quite  unnecessary.  It  is  said,  that  if  we  affirm 
Uiis  conviction,  it  will  be  impossible  for  an  auctioneer 
to  carry  on  his  business;  but  that  is  not  so.  The 
.;    ,  busi* 
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business  of  an  auctioneer  is  to  sell  property  in  the  town        1821  • 

in  which  he  resides;  or  to  go  to  other  persons*  houses, 

and  sell  property  for  them  at  their  houses.     It  is  no       agahut 

part  of  the  business  of  an  auctioneer  to  travel  from  '  • 

town  to  town,  and  sell  goods  there  in  the  manner  in 

which  this  defendant  has  acted. 

Order  of  Sessions  confirmed. 


Dean  qui  tarn  against  King,  (a) 
T^ECLARATION  against  the  defendant  for  penal-  A  pcnon  tm- 

JL/  *?  .  "^  veiling  ftom 

tiesy  under  the  hawkers'  and  pedlars'  act.     The  town  to  town, 
first  count  charged  that  the  defendant,  at  AxminsUr^  in  ^^jcagesiof 
the  county  of  Devon^  being  a  trading  person  going  from  ^^^^  himby^ 
town  to  town,  and  travelling  with  a  horse,   and,  not  JU^^'JJS^' 
being  a  householder  there,  and  that  not  being  a  usual  Mgw»n»«t 

"  "  each  town,  tna 

place  of  his  abode,  did  by  himself  sell  by  auction  divers  there  wiling 
-  'f  *f  .  such  books,  &C. 

printed  books,  8cc.,  contrary  to  the  form  of  the  statute;  by  retail  by 

suction*  is  a 

.whereby  he  incurred  a  penalty  of  50L  The  second  trading  person 
count  charged  that  the  defendant  travelled  on  foot.  ^4x.  1.7. 
The  third  and  fourth  counts  charged  him  as  a  hawker 
and  pedlar.  There  were  other  counts,  charging  offences 
committed  at  Honiian.  At  the  trial  before  Holroyd  X, 
at  the  last  assizes  for  the  county  of  Deoon^  the  following 
&cts  appeared  in  evidence:  in  Februafy^  1820,  the  de- 
fendant hod  been  at  Chard,  but  there  was  no  evidence 
that  he  had  sold  any  books  there  by  public  auction ;  he  ^ 

went  from  Chard  to  Axminster  in  a  borrowed  gig,  but  it 
did  not  appear  that  any  books  were  sent  or  conveyed  by 
him  from  Chard  to  AxminUer.  He  took  two  rooms  at  At' 
mmster,  and  sold  books  by  retail  and  by  auction  there :  he 

(«}  ThacaMWMbeaid  within  tilt  flxit  four  days  of  term* 

went 
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16SI.       went  from  thence  to  HonUon.     It  did  not  appear  in 

^  what  mode  he  travelled :  nine  chests,  containing  ix>ok8| 

DxAv  qui  tarn  -7  o         — » 

lumnjt  &c«  weighing  lS25lb.,  were  sent  from  his  rooms  at  Ax* 
minsUr  by  a  common  stage  waggon,  directed  to  him  at 
Haniton^  and  there  he  sold  books  both  by  retail  and  by 
auction.  It  was  proved  that  he  was  not  a  householder 
at  Homtm  or  Jxminster.  Upon  these  fiu^  the  learned 
Judge  thought  that  he  was  a  trading  person,  going  firom 
town  to  town,  within  the  meaning  of  the  50  G.  S.  c.  41.; 
and  he  directed  the  jury  to  find  a  verdict  for  the  pledn- 
tiff,  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Casherd  now  moved  accordingly.    The  defendant  is 
pot  a  person  within  the  contemplation  of  this  act  of 
parliament,  which  applied  only  to  hawkers  and  pedlars, 
and  persons  ejusdem  generis.     Now:  a  hawker  is  a  per- 
son who  carries  with  him,  either  in  a  package  or  a  cart, 
.the  goods  which  he  intends  for  sale.     In  this  case  the 
goods  were  sent  by  a  common  stage  waggon.  The  term 
<*  other  trading  person,''  in  the  act  of  parliament,  applies 
to  persons  of  the  same  description  as  a  hawker  and  pedlar, 
who  deals  an  a  small  way.     Here  the  large  quantity  of 
goods   which   the  defendant  sent  from  Axminster    to 
Haniton  shews  that  he  is  not  a  dealer  of  that  description; 
and,  therefore,  not  a  person  within  the  contemplation  of 
the  act^  which  meant  only  to  apply  to  petty  dealers  car- 
rying their  commodities  with  them.     In  Dean,  qui  tarn, 
v.  Hereford^  tried  at  the  Exeter  Spring  assizes,   1820, 
Wood  B.  was  of  opinion,  that  a  person  who  sent  large 
quantities  of  goods  by  a  ship  to  Plymouth  dock,  and 
conveyed  them  in  a  cart  to  Plymouth  town,  where  he 
took  a  hpuse^  and  sold  them  by  auction,  was  not  within 

this 


Kno.^ 
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this  ad;.    In  that  ease  it  appeared  that  the  goods,  which        1B21. 
were  books,  weighed  two  or  three  tons,  and  Wood  B.  .  . 

^  DiAV  qm  fam 

laid  particular  stress  on  that  drcnmstance,  and  said,  it  ^g°^ 
was  more  than  a  person  going  from  town  to  town^ 
or  to  other  men's  houses,  could  carry.  That  case  is 
directly  in  point  to  shew,  that  the  present  defimdant. 
was  not  a  person  within  the  meaning  of  this  act  of  par* 
liamrat. 

Abbott  C.  J.  I  am  clearly  of  opbion,  upon  the 
facts  of  this  case^  that  the  defendant  was  a  trading  per- 
son, travelling  from  town  to  town,  within  the  meaning 
of  this  act  of  parliament  The  argument  urged  on  the 
part  of  the  defendant,  arising  out  of  the  extent  of  bis 
dealings,  would  go  to  shew,  that  when  the  inomve* 
nience  to  the  resident  tradesman  is  the  greatest,  no  of- 
fence would  be  committed.  I  think  that  there  should 
be  no  rule  in  this  case. 

Rule  refused. 


The  King  against  Joseph  Hanson. 


Jfay  S26tfa. 


THE  defendant,  on  the  25th  day  of  Marcii  1820,  Noi4>p«dlies 
...  ,         j.,^,    1  •       .         tothei€»ion» 

was  convicted  m  the  penalty  of  50/.,  by  two  justices  fWim  a  conTic- 
for  the  West  Riding  of  Yoriskire,  for  having  within  2!e'wi^outim 
three  months  last  past,  (to  wit)  on  the  22d  day  of  SidS"^^^, 
Febnumfj  1820,  at  EUandj  in  the  West  Riding,  sold  *^'^^'  '•^' 
beer  and  ale  by  retail,  to  be  dnmk  and  consuirod  in  his 
jiouse  and  premises,  without  first  taking  out  an  excii^ 
licence  authorising  him  so  to  do,  contrary  to  the  48  6. 8, 
c.  143.   5.  5.      Against  this  conviction,  the  defendant 

appealed 
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J8S1.  i^pealed  to  the  next  sesstons  held  at  Poni^aet^  who 
allowed  the  appeal  and  quashed  the  convtetion,  no  evi- 

agmmti  dence  being  offered  in  support  of  it.  Upon  yrhich  the 
proceedings  were  removed  into  this  Ck>urt  by  certiorari. 
The  Solicitor-general  on  a  former  day  obtained  a  rule 
nisi,  calling  on  the  defendant  to  shew  cause  why  the 
order  of  sessions  should  not  be  quashed»^  upon  the 
ground  that  no  appeal  lay  to  the  sessions  from  the  con- 
viction in  this  case,  and  that)  therefore,  thqr  had  no 
jurisdiction  to  quash  it 

AleMndif  shewed  cause.  The  question  arises  undef 
the  48  Geo.  3.  c.  143.  s.  13.,  which  provides,  that  all  and 
every  the  powers,  directions,  rules,  penalties,  forfeiture?, 
clauses,  matters,  and  things,  which  by  the  act  of  1 2  Car.  2. 
c.  24.,  or  by  any  other  law  in  force,  relating  to  his 
Majesty's  revenue  of  excise,  are  provided  and  established, 
shall  be  incorporated  in  that  act.  Now,  by  35  Geo.  3. 
c.  113.  5. 12.,  which  is  an  act  in  pari  materie  to  the 
48  Geo.  3.  c.  143.,  an  appeal  is  given  to  the  sessions. 
It  would  be  indeed  hard,  if  all  the  clauses  of  that  act  by 
which  penalties  can  be  inforced  against  the  subject 
should  be  considered  as  re-enacted,  but  the  clause  of 
appeal,  his  only  protection,  omitted.  In  Rex  v.  Justices 
of  Sunyia)^  it  was  held  that  no  appeal  lay  to  the 
sessions  from  a  conviction  under  25  Geo.  3.  c.  72.  5.  9.  ^ 
But  there  wa^  not  in  that  case,  as  here,  any  act  of 
parliament  in  pari  materie.  In  Bex  v.  Skone{b)^  the 
judgment  turned  on  the  omission  of  the  word  penalties 
in  the  appeal  clause,  mentioned  in  12  Car.  2.  c.  24. 
Here  the  appeal  clause  contained  in  the  35  Geo.  3. 

(fl)  3  7.  jR.  504.  {b)  6  SoMi,  514* 

<r.U3. 
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c.  113.)  has  the  word  penalties.     The  King  v.  Skone  is        IdSl. 

therefore  an  authority  in  favour  of  the  defendant  ^  „ 

^  The  Kiira 


The  Soliciior-general  and  Walton  were  stopped  *by  the 
Court. 

Abbott  C.  J.  The  clause  of  reference  in  the  48  Geo.  3r 
c.  143.  only  applies  to  such  powers,  &c.  contained 
in  laws  relating  to  his  majesty's  revenue  of  excise,  «as 
are  provided  and  established  for  managing,  raisings 
levying,  collecting,  mitigating  or  recovering,  adjudging 
or  ascertaining,  the  duties  thereby  granted.  Now  the 
35  Geo.  3.  c.  1 13.  imposed  no  duty,  and  is  not  an  exdse 
law.  It  is  not,  therefore,  one  of  the  laws  referred  to. 
Its  object  was  the  regulation  of  the  police,  and  the 
provisions  are  quite  distinct  from  those  of  48  G.  3* 
€.  143.  If,  therefore^  a  person  sells  ale  without  the 
magistrates'  licence,  he  sells  it  subject  to  the  penalty  of 
20/.  provided  by  that  act  Against  a  conviction  for 
such  penalty  he  may  appeal.  But  under  the  48  G«  3« 
c.  143.  he  is  liable  to  a  penalty  of  50/.  for  selling  with- 
out an  excise  licence,  and  there  is  no  appeal  given.  For 
the  rule  of  law  is,  that  although  a  certiorari  lies,  unless 
expressly  taken 'away,  yet  an  appeal  does  not  liei 
unless  expressly  given  by  statute.  No  act  of  parUamoit 
can  be  produced  giving  an  appeal  in  the  preseni  case. 
The  order  of  sessions  is  therefore  wrong,  and  must  be 
quashed« 

Rule  absolatei 
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saiur^f  ZoucH  agoifist  Empsey. 

Notice  under     'J'HE  Lords*  act,  32  G.  2.  c.  28^  requires  that  notice 
must  be  given  to  the  creditor  should  be  given,  fourteen  days  at 

to  A  creditor  14 

clear  deyi,  ex-   leiisf,   before  the  petition  is  presented.      The  notice 
tfaedayofser.    ^  ^^^^  c&se  was  served  on  the  plaintiff  on  the  Idth 

vice  end  that  of  ^#  tlT... 
Feinting  the  oT  May. 
petitioo. 

Atrtufwatt  now,  on  the  2d  Junej  moved  to  bring  np  the 
prisoner,  and  contended,  that  the  fourteen  days  must  be 
reckoned  inclusive  of  the  day  of  service^  or  of  the  day  on 
which  the  petition  is  presented ;  jand  in  that  case  the 
petition  might  be  presented  this  day,  and  the  prisoner 
brought  up  to  be  discharged  on  Mondajf.  In  Marky  v. 
Vaughan  (a),  this  Court  held,  in  favour  of  liberty,  that 
the  day  of  giving  the  notice  might  be  reckoned  as  one. 

The  Court  were  of  opinion,  that  fourteen  days  at 
least  must  mean  fourteen  clear  days,  and  refused  the 
rule. 

Rule  refused.  (2) 

(a)  4Alrr.2585. 

(6)  Vide  Jto6en«  t.  iStoc^,  13  MiaU,  90.    Hex  r,  JH$ikis  ff  Etr^nni^ 
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1821. 


SowERBY  and  Another  against  Brooke,  Assignee  ^otuhj^f 

^  June4tti, 


of  Carbutt^  a  Bankrupt,  in  Error,  (a) 


THIS  was  a  writ  of  error  from  the  Court  of  Common  ^«  i«ifng  • 

JL  oonmuamm  of 

Pleas.     The  special  verdict  stated,   that  CarbuU  btiikniptcy  b 

^  '  not  of  itself  fuf- 

being  a  trader,  &c.  committed  an  act  of  bankruptcy  on  fident  notice  to 
27th  August^  1816;  that  a  commission  issued  on  the  of  a  prior  act  of 
7th  October f  1816,  under  which  he  was  duly  declared  a  haviog  bm 
bankrupt,   and    on   26th   Ncfoemberj    1816,  defendant  ^"^J^|^ 
in  error  was  duly  appointed  his  assignee ;  that  p1ainti£&  ''^i^ZJ'^if 
in  error  were  co-partners  in  trade,  and  that  whilst  Car-  to  aUnknipt 

after  die  {ttiilng 

butt  was  such  trader,  and  before  his  bankruptcy,  they  of  sucfa  corn- 
were  indebted  to  him  in  the  sum  of  95/.  4s.  for  goods  before  die  party 
sold  and  delivered  by  him  to  them  before  he  became  ^^^^^^ 
bankrupt;    that    on    the    10th    October,   being    qfter  ^^^^^^ 
the  issmng  the  commission^  Carbutt,  in  order  to  obtain  «««J>  P^ywent 

•^  will  be  protect- 

payment  of  the  same  debt,  sent  from  Stockton^  in  the  ^  ^^hin 
county  of  Durham,  where  he  then  was,  a  letter  directed  «.  i^ 
to  one  Henry  Thomas,  his  agent  at  Manchester,  in  which 
letter  he  inclosed  a  paper,  stamped  with  a  stamp,  for  a 
bill  of  exchange  in  blank,  excepting  that  .the  name  of 
Carbutt  was  by  him  written  thereunder,  as  the  maker, 
and  was  also  indorsed  by  him  thereon,  as  the  indorser, 
and  by  that  letter  he  requested  the  said  Henry  Thomas 
to  deliver  the  stamp  so  signed  to  his  (Carbut^s)  father, 
and  to  tell  him  to  date  it  back  and  place  it  to  his  own 
account;  that  the  stamped  paper  with  Carbutfs  name 
thereon  was  accordingly  on  the  ISth  of  October  de- 
livered to  his  father,  Francis  Carbutt^  at  Manchester^ 

(a)  0  Btgfli^  Jfeorei  157. 

N  n  2  and  . 
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1821.  and  that  the  same  was  on  that  day  filled  up  by  some 
^^^^y  person  in  the  form  of  a  bill  of  exchange,  and  that  it 
B&M«L  ^^  dated  back  to  the  4th  October^  In  the  same  year, 
and  that,  when  it  was  so  filled  up,  it  purported  to  be 
the  bill  of  Carbutt  the  bankrupt  directed  to  the  plaintiffs 
in  error,  whereby  he  requested  them,  at  four  months 
after  the  date  thereof,  to  pay  to  the  order  of  himself 
95/.  4<s.,  value  received,  and  to  be  duly  indorsed  by  him; 
that  the  plaintifis  in  error  did  not  see  the  bill  of  ex* 
change,  nor  had  they  any  knowledge  thereof  until  the 
SOth  October^  on  which  day  it  was  presented  to  them 
for  acceptance  in  the  ordinary  course  of  business,  by  a 
third  person,  who  was  then  the  bona  fide  holder  thereof, 
and  was  by  them  duly  accepted,  in  order  to  discharge 
the  said  debt ;  that  the  plaintiffs  in  error  had  not  at  any 
time  before  their  acceptance  of  the  biU  any  notice  that 
Carbtdt  had  become  a  bankrttpt^  or  that  he  was  insolvent^ 
or  had  stopped  payment^  unless  the  issuhig  of  the  com-^ 
mission  be  by  law  deemed  sufficient  notice  thereof:  that 
the  notice  of  the  commission  and  bankruptcy  appeared 
in  the  London  Gazette  for  the  first  time  on  the  5th  No^ 
vembeTj  and  that  after  the  appearance  of  that  notice,  and 
after  the  defendant  in  error  was  appointed  assignee,  and 
before  the  bill  of  exchange  became  payable,  namely,  on 
the  14  th  Januatyj  181 7,  the  defendant  in  error,  as 
assignee  of  Carbutt j  demanded  from  the  plaintiflS  in* 
error  payment  of  the  said  sum  of  95/.  45.,  but  which 
they  did  not  then  nor  have  since  paid  to  him;  that 
when  the  bill  of  exchange  became  payable,  viz.  on  the 
7th  of  February^  1817,  the  plaintifis  in  error  paid  the 
said  sum  of  95/.  4^.,  therein  specified,  to  a  third  person, 
who  was  then  the  bona  fide  holder  thereof  and  that  that 
sum  so  due  from  the  plaintiffs  in  error  to  Carbutt,  at  the 

time 
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time  of  his  bankruptcy,  was  not  paid  by  them,  or  satis-        1821* 
•fied  in  any  other  manner  than  as  above  mentioned.  Sowiritt 

The  case  was  argued,  on  a  former  day  in  this  term,  by       ^^ 
Scarlett  for  the  plaintiffs  in  error,  and  by  Littkdale  for 
the  defendant  in  error.    The  authorities  cited,  and  the 
arguments  used,  are  all  fully  state4  in  the  judgment  of 
the  Court,  and  therefore  have  been  omitted  here. 

Cw-.  adv.  vult^ 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  was  a  writ  of  error  from  the  Common 
Pleas.  The  action  was  brought  by  the  defendant 
in  error,  as  assignee  of  one  Carbutt  a  bankrupt,  for 
goods  sold*  A  special  verdict  was  found  at  the  trial,  / 
and  thereupon  the  Court  of  Common  Fleas  gave  ' 
judgment  for  the  plaintiff  in  that  Courc,  the  now  dey 
fendant  in  error.  The  material  falcts  found  by  tl^ 
special  verdict  are  thesq.  The  commission  of  bankrupt 
was  issued  under  the  great  seal,  on  the  7th  of  Octcber^ 
1816.  On  the  30th  of  that  month,  the  plaintiffs  in 
error  being  indebted  to  the  bankrupt  for  goods  sold, 
accepted  a  bill  drawn  upon  them  for  the  amount  of  the 
debtj.tlie  bill  being  presented  to  them  for  acceptance 
in  the  ordinary  course  of  business,  and  they  not  having 
l^ad  at  any.  time  before  their  acceptance  of  the  bill  any 
notice  ihat  Carbutt  had  become  t  bankrupt,  or  that  he 
was  insolvent,  or  had  stopped  payment,  unless  the 
issuing  of  the  commission  be  by  law  deemed  sufficient 
notice  thereof.  The  commission  was  first  advertised  in 
the  Gazette  on  the  5th  November  following ;  the  bill  was 
afterwards  duly  paid  at  maturity  by  the  plaintiff  in  error. 
It  is  clear,  that  an  acceptance  of  a  bill,  which  is  after- 
wards duly  paid,  is  equivalent  to  a  payment  of  the  debt 
in  money  at  the  time  of  the  acceptance^  within  the 

Vn  ^  statute 
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18Sh       statute  1  Joe,  U  c.  15.  s.  14.     And  the  qaesticm  in  the 
g^^f^„     present  case  is  only,  whether  the  issuing  of  a  commission 
^s«*"^       is  in  law  to  be  deemed  notice  of  a  bankruptcy  to  a  debtor 
who  pays  his  debt  to  the  bankrupt  under  actual  ignor- 
ance of  his  bankruptcy.    The  thirteenth  section  of  this 
statute,  after  reciting  that  the  power  given  to  com- 
missioners of  bankrupts,  touching  the  debts  due  to  the 
bankrupts,  is  not  so  full  and  perfect  as  that  the  fiili 
benefit  thereof,  in  due  course,  may  be  employed  to  the 
use  of  the  creditors,  as  loas  intended^  for  remedy  thereof 
enacts,  that  the  commissioners  shall  have  power  to  grant 
and  assign  the  debts  due  to  the  bankrupt,  by  what 
person,  or  in  what  manner  soever,  to  the  use  of  the 
creditors;  and  that,  qfier  such  assignment^  the  bankrupt 
shall  not  have  any  power  to  recover,  rdease^  or  dis- 
charge the  same,  nor  shall  they  be  attached  as  his  debt, 
but  the  assignees  shall  have  like  remedy  to  recover  the 
8ame»  as  the  party  himself  might  have  had.    The  four- 
teenth section  provides,  ^  that  no  debtor  of  the  bank- 
rupt be  thereby  endangered  for  the  payment  of  his  debt, 
truly  and  bon£  fide^  to  any  such  bankrupt  before  such 
time  as  he  shall  understand  or  know  that  he  is  become 
bankrupt     The  intended  benefit  mentioned  in  the 
statute  1  Jac^  1.  is  that  which  is  to  be  found  in  the  two 
former   statutes,   84  jb;35/X»i.8.  c.  4.,  and  ISJBUk. 
r.  ?.    These  statutes  gave  power,  viz»  the  first  to  the 
Lord  Chancellor  and  other  persons  thermn  mentioned, 
and  the  latter  to  the  commissioners,  to  take,  by  their 
discretion,  orders  and  directions  with  the  lands,  goods, 
and  debts  of  a  bankrupt,  and  also  to  make  sale  erf*  lands 
and  goods;  such  sales  to  be  good  agai^ist  all  persons 
daiming  by,  iirom,  or  under  the  baolcrupt,  by  any  act 
done  after  he  shell  become  bankrupt;  but  neither  of 
tbosestatirtes  |[i^e  a  power  to  midce  sde  or  ass^^nment 

of 
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of  his  debtis;  each  of  them,  however,  gave  a  fiitlhe^       1821. 
power  to  fiommon^  and  examine  persons  supposed  to  be      ij^ZT" 
indebted  to  a  bankrupt,  and  also  infiicted  upon  persons       agamt^ 
refusing  to  be  examinedi  or  not  declaring  the  plain  and    . 
whole  truth,  the  forfeiture  of  double  the  value  of  the 
debt  concealed,  and  not  plainly  and  wholly  declared  and 
shewn. '  On  these  older  statutes,  no  case  appears  to 
liave  arisen  on  the  subject  of  debts  due  to  a  bankrupt ; 
and  without  other  words  than  are  found  in  those  sta- 
tutes, it  would  be  difficult  to  say,  that  a  debtor  to 
a  bankrupt  having  bona  fide  paid  his  debt  to  the  bank- 
rupt without  notice  of  bankruptcy  or  commissioni  should 
be  obliged  to  pay  it  over  again.     Such  a  case  appears 
rather  to  be  within  the  principle  of  bona  fide  trans- 
actions, protected  by  the  seventh  section  of  the  statute 
of  EUmbeth.     On  another  branch  of  the  statute  of 
Elixabetk,  the  case  of  Smith  v.  MillSf  2  Co.  25.,  arose. 
.  In  that  case  the  bankrupt  had,  after  his  bankruptcy  and 
commission,  sold  goods  to  the  value  of  24L  to  a  creditor, 
in  part  satisfaction  of  a  debt  of  64L    The  commissioners 
afterwards  sold  the  same  goods  to  the  plaintifisi  and 
upon  a  question  which  of  the  two  sales  should  be  good, 
it  was  determined  that  the  sale  by  the  commissioners 
should  be  good,  and  that  of  the  bankrupt  void,  and 
rightly  so,  for  the  creditor  was  within  the  very  words  of 
the  statute :  **  a  person  claiming  under  the  bankrupt  by 
an  act  done  after  his  bankruptcy.'*    And  the  expression 
which  has  been  relied  upon*  in  the  argument  of  this 
case  occurs  there  only  as  an  additional  argument  in 
favour  of  the  decision.     There  is  first  a  general  de- 
claration of  the  intent  of,  the  makers  of  the  statute,  viz. 
an   equal  and  rateable  distribution  of  the  bankrupt's 
goods.     Then  fdilows  a  citation  at  some  analogous 
Nn  4  (:qscs; 
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IdSL       cases;  then, an  observation  npon  the  great  defect  that 


fiowKEsr 


wonld  exist  in  the  law,  if  a  person,  after  conunitting  an 
ogainst       act  of  bankniptcVy  should  be  allowed  to  make  distii- 
bution  of  his  goods  to  whom  he  pleased ;  and  then  is 

.  added,  '^  also  this  case  is  stronger,  because  this  gift  is 
an  assgnment  of  the  bankrupt  after  the  commission 
awarded  under  the-  great  seal,  which  commission  is 
matter  of  record,  whereof  every  one  matf  take  conu- 

,  sauce/'  And  it  is  said  immediately  afterwards,  that 
the  Court  relied  principally  on  the  words  of  the  statute, 
^  .  **  persons  claiming  under  the  bankrupt  by  act  done 
after  his  bankruptcy;''  and  resolved  that  the  *' proviso" 
(by  which  I  understand  the  seventh  section  of  the  statute 
otEUzabeik  to  be  meant)  <<  concerning  gifts  and  grants 
bona  fide^  makes  no  gift  or  grant  good  which  the  bank- 
rupt makes  after  he  becomes  bankrupt,  but  excludes 
them  out  of  the  penalty  inflicted  by  the  same  proviso," 
that  is,  the  forfeiture  of  double  as  much  as  he  shall  de- 
tain or  possess.  The  next  case  quoted  on  the  behalf  of 
the  plaintiff  below  was  that  of  Hitchcock  v.  Sedgwidc^ 
9  Venum^  156.  That  case  in  efiect  decides  no  more 
than  this,  viz.  that  a  person  who  took  a  conv^ance  of 
lands  from  a  bankrupt  on  an  advance  of  money,  after  a 
commbsion  issued,  but  without  notice  thereof  should 
not  be  allowed  in  a  court  of  equity  to  protect  the  con- 
veyance which  was  undoubtedly  void  at  law,  by  obtain- 
ing in  trust  for  himself  a  prior  conveyance^  good  in  law, 
beyond  the  extent  of  the  consideration  for  which  that 
good  conveyance  had  been  made.  The  case  was  de- 
cided by  the  Lords  Commissioners  of  the  great  seal, 
two  of  whom  held  that  this  person  should  not  have  the 

.  protection  of  the  former  conveyance  beyond  its  own  con- 
sideration; and  they  are  rq)ortcd  to  have  held  also,  that 

(his 
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UiM  person  was  not  an  innocent  purchaser ;  saying  that        1821. 
♦*  when  the  commission  was  sued  out,  he  was  bound  to  take      1 
notice."     Now,  though  it  should  be  admitted,  (and  I  see  .     agaw«^ 
no  reason  to  controvert  the  doctrine,)  that  a  commission 
actually  issued  will  enable  the  assignees  to  redeem  an  ori«. 
ginal  mortgage^  notwithstanding  the  term  may  have  come 
into  the  hands  of  a  second  mortgagee,  whose  title  is  void 
at  law ;  yet  it  will  by  no  means  follow,  that  one  who 
has  paid  his  debt  to  a  bankrupt,  without  actual  notice 
of  a  bankruptcy,  shall  be  compelled  to  pay  it  a  second 
time  to  the  assignees,  upon  the  ground  of  an  implied 
notice,  by  the  issuing  of  a  commission  which  is  unknown 
to  him.      The  other  case  of  CoUett  v.  De  Gols^  Ca, 
Temp.  Talbot^  65.,  decides  only,  that  a  bona  fide  pur- 
chaser, after  an  act  of  bankruptcy  without  notice,  should 
not  be  deprived  in  a  court  of  equity  of  his  legal  advan* 
tage;  and  the  expressions  attributed  to  the  Lord  Chan- 
cellor, <<  The  case  of  Hitchcock  v.  Sedgwick  is  different 
iirom  this ;  for  a  commission  is  a  public  act,  of  which  all 
are  bound  to  take  notice,"  ought  in  our  opinion  to  be 
understood  with  relation  only  to  the  case  before  him, 
and  to  those  rules  of  equitable  jurisdiction  by  which  his 
judgment  was  to  be  guided,  and  not  <o  be  extended  to 
the  legal  construction  and  effect  of  that  clause  of  the 
statute  of  1  Jac.  !•,  upon  which  the  question  before  this 
Court  depends.     The  remaining  case  of  Jfatkins  v. 
Matmdj  S  Camp.  308.,  turned  merely   upon  the  true 
meaning  and  effect  of  the  phrase    *^  issuing  a  com* 
mission,"  in  the  statute  46  Geo.  S.  c.  135.  s.  3.     And 
Lord  EUenborough  at  nisi  prius  most  properly  decided, 
that  the  act  of  delivering  out  a  commission  under  the 
great  seal  was  an  issuing  within  tlic  meaning  of  that 
statute* 

This 
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I82I4  This  view  of  the  several  former  cases  iq^pears  to  leave 

""""^      the  present  question  open  to  a  decision  upon  the  true 
asahut       meaning  and  effect  of  the  stat.  1  Jac.  1.  unfettered  by 
precedent  authority.     It  has  been  contended,  that  the 
fourteenth  section  of  this  statute  is  to  be  conadercd  as  a 
remedial  lav*  - 1  much  doubt,  and  cannot  assent  to  tliat 
proposition,  because  I  have  not  he&i  able  to  satisfy  my 
mind  tbajt,  before  the  passing  of  this  statute,  a  debtor 
was  really  in  any  danger  for  such  a  payment  as  is  there- 
in mentioned.     It  may  rather  be  collected  from  some 
of  the  expressions  used  in  the  thirteenth  section,  and 
from  the  very  imperfect  provisions  regarding  debts  due 
to  a  bankrupt  contained  in  the  two  preceding  statutes, 
that,  before  the  passing  of  thh  act,    1  Jac.  1.,  a  bank- 
rupt might,  notwithstanding  bis  bankruptcy,  receive  the 
money  due  to  him  from  his  debtor,  fraud  and  collusion 
apart,  which,  according  to  the  principle  of  the  common 
law,  will  vitiate  every  transaction  founded  upon  them. 
I  therefore  confijder  these  two  sections,  the  thirteenth 
and  fourteenth  sections  of  I  Jac.  1.,  as  containing  one 
new  but  qualified  enactment  i  an  enactment  new  in  it- 
selfj  as  giving  power  to  the  commissioners  to  assign  the 
debts  due  to  the  bankrupt,  and  qualified  by  providing, 
that  no  debtor  should  be  thereby  endangered  for  the 
paymoit  of  his  debt  truly  and  bona  fide  to  any  bank- 
rupt, before  such  time  as  he  should  understand  or  know 
that  he  was  become  a  bankrupt.    And  we  are  all  of 
opinion,  that  these  words,  <<  understand  or  know,''  are 
to  be  construed  according  to  their  ordinary  and  popular 
sense,   of  an  actual  understanding  or  knowledge,  and 
not  of  a  knowledge  to  be  implied  by  force  of  law  from 
the  sQcret  issuing  of  an  unknown  commission,  against 
the  truth  of  the  fact.     And  we  find  nothing  in  the  lan- 
guage 
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guage  of  subsequent  statutes,  regarding  bankruptcy,  to        J  821. 
impugn  this  construction.     The  21  Jac.  1.  c.  19.  s.  14.,       """^ 

,  SOWKEBY        . 

which  is  properly  a  remedial  law,  protects  all  pur*  agtAnxt 
chasers  for  good  and  valuable  consideration,  unless  a 
commission  be  issued  within  five  years  after  a  bank« 
ruptcy.  The  19  G.  3.  c.  32.,  which  is  also  a  remedial 
law,  protects  the  payment  of  money  made  by  a  bank- 
rupt, *aihichj  before  the  suing  Jorib  of  the  commission^  is 
really  and  bona  fide^  and  in  the  usual  and  ordinary  course 
of  trade  and  dealing,  received  of  a  bankrupt,  before  such 
lime  as  the  person  receiving  the  same  shall  know,  uiw 
derstand,  or  have  notice  that  the  party  is  become  a 
bankrupt,  or  is  in  insolvent  circumstances.  It  is  ob- 
vious that  the  issuing  of  a  commission  is  not,  under 
either  of  those  statutes,  made  equivalent  to  notice.  It 
is  in  truth  made  only  the  limit  of  the  period  to  which 
the  relief  thereby  given  should  be  confined.  And  it  is 
to  be  observed,  that  the  latter  of  these  two  statutes  re- 
gards only  payments' made  by  the  bankrupt,  and  there 
is  a  great  difierence  between  losing  the  benefit  of  a  re- 
ceipt of  money  and  being  subjected  to  make  a  payment 
twice  over :  the  first  payment  by  the  debtor  to  the  bank- 
rupt must,  unless  there  be  great  misconduct  on  the  part 
of  the  bankrupt,  enure,  by  an  increase  pro  tanto  of  the 
distributable  fund,  to  the  benefit  of  those  very  credi- 
tors who  claim  the  second  payment  of  the  same  debt: 
whereas  a  receipt  from  a  bankrupt  operates  pro  tanto 
in  diminution  of  the  distributable  fund,  and,  so  far  as  it 
extends,  defeats  the  general  object  of  the  law,  an  iequal 
division  among  all  the  creditors.  The  first  statute, 
wherein  the  issuing  of  a  commission  is  in  express  terms 
made  equivalent  to  notice  of  bankruptcy,  or  insdvency, 
is  the  ^6  G.  3.  c.  I35»    This  is  also  a  remedial  law;  luxd 

tfa9 
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182K       the  remedy  operates  much  more  extensively  than  under 
SQ^^jjy      any  former  statute ;  for  it  extends,  in  cases  of  future 
b1ipoh.v      commissions,  to  all  conveyances  by,  all  payments  by 
and  to,  and  all  contracts  and  other  dealings  and  trans- 
fictions  by  and  with  any  bankrupt  bona  fide  made  and 
entered  into  more  than  two  calendar  months  before  the 
date  of  the  commission,  meaning  the  commission  under 
under  which  they  might  otherwise  be  impeached.     And 
the  legislature  thought  fit  to  limit  this  extensive  remedy, 
not  only  to  the  a.b8ence  of  actual  notice  of  bankruptcy 
or  insolvency,  but  also,  by  express  words,  to  the  absence 
of  any  prior  commission,  or  docket  struck,  although 
nothing  may  have  been  done  thereupon,  or  the  com- 
mission be  superseded ;  and  tliis  is  effected  in  form  by 
providing,  that  those  acts  should  be  deemed  notice  of  a 
prior  act  of  bankruptcy  within  the  meaning   of  that 
statute,  if  an  act  of  bankruptcy  had  been  actually  com- 
mitted.    Large  as  the  remedy  provided  by  this,  statute, 
46  G.  S.,  appears  to  be,  it  was  thought  not  to  include 
the  case  of  an  execution  or  attadiment  against  the  lands 
or  goods  of  a  bankrupt ;  and,  therefore^  the  remedy  was 
extended  to  those  cases  by  the  49G.  3.c.  121.  5.2., 
with  a  similar  proviso  as  to  a  commission  issued,  al* 
though  afterwards  superseded.     We  are  aware  of  die 
expression  in  each  of  these  two  statutes,  *^  a  commission 
issued,  although  the  same  may  have  been  superseded/' 
By  the  first  of  the  two  statutes,  in  which  such  a  provi* 
sion  occurs,  the  striking  a  docket  was  made  equivalent 
to  notice :  this  is  a  less  formal  and  effective  act  than  the 
issuing  of  a  commission,  and  is  an  act  upon  which,  I 
believe^  it  often  happens  that  no  commission  is^  taken 
out.     And  if  the  legislature^  in  providing  a  new  and 
very  extensive  remedy,  thought  fit  to  make  the  striking 

of 
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of  a  ddcket  notice,  it  would,  a  fortiori,  make  the  issuing        182K 
of  a  commission  notice,  although  it  should  be  superseded.       gZ^^^ 
And  this  provision  might  be  retained  in  a  statute  made       ^ointt 
to  extend  the  class  of  .cases  to  which  the  first  applied, 
although  the  effect  of  striking  a  docket  was  at  the  same 
time  repealed.     And  we  cannot  infer  from  these  statutes 
that  the  legislature  considered  the  issuing  of  a  commis* 
sion  to  be  by  operation  of  law,  and  against  the  truth  of 
the  fact^   an  understanding  or  knowledge  of  a  bank- 
ruptcy within  the  meaning.of  the  fourteenth  section  of  the 
statute  1  Jac.  1.  We  think,  also,  that  too  much  effect  has 
been  given  in  the  course  'of  this  cause  to  those  dicta 
in  the  older  cases',  which  were  uttered  with  reference  to 
a  different  statute,  and  on  a  different  occasion.     Our 
present  opinion  derives  confirmation  from  the'  subse- 
quent stdtute  of  the  56  G.  3.  c.  137.,   which  does  not 
appear  to  have  been  adverted  to  in  the  Court  of  Com- 
mon Pleas.     This  last  statute  was  passed  for  the  ex- 
press purpose  of  extending  the  provision  of  the  statute 
1  Jac,  1.,   and  it  does  in  effect  extend  the  provision 
therein  contained,  in  regard  to  payment  of  debts  to  a 
bankrupt,  to  the  delivery  of  his  goods  or  effects  to  him, 
and  this  in  terms  precisely  similar  to  those  of  the  sta** 
tute  1  Jac.  1.,  by  enacting,  that  no  person  skall  be  eti' 
dangered  by  reason  of  the  delivery  of  goods  or  effects, 
truly  and  bond  fide,  to  a  person  who  shall  be  bankrupt, 
before  such  time  as  the  person  havuig  the  goods,  &c.  shall 
understand  or  know  that  the  person  to  whom  they  be- 
long is  become  bankrupt.    Now  this  statute  was  passed 
after  the  two  before  mentioned,  wherein  the  issuing  of  a 
commission  is  made  notice  of  a  bankruptcy,  and  not 
long  after.     It  is  manifest  that  the  legislature  did  not,  in 
this  case,  intend  that  a  superseded  commission  should 

be 
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1^9].       be  deemed  notice;  for  if  that  intention  had  been  enter- 
.    g^^j^j^      tainedi  it  can  hardly  be  doubted  that' it  would  have 
been  expressed  in  the  same  terms  as  in  the  two  statutes 
80  recently  passed.    If  such  a  clause  had  been  intro- 
duced, it  seems  the  statute  would  have  been  entirely 
useless,  because  the  case  provided  for  by  it  is  a  case 
within  the  meaning  and  operation  of  the  statute  46  6. 3* 
It  appears^  therefore^  to  have  been  framed  to  extend 
a  particular  provision  of  the  statute  I  Jac*  1.  to  another 
and  analogous  case,  and  this  unfettered  with  that  spe- 
cial enactment  as  to  notice  by  operation  of  law,  which 
is  found  in  the  46  G.  3*     These  observations  do  not 
conclusively  prove,  with  the  certainty  of  mathematical 
demonstration,  that  the  legislature  might  not  think  a 
commission  notice  to  all  the  world,  if  it  should  be  acted 
upon  as  well  as  issued,  and  not  afterwards  superseded ; 
but  we  think  they  furnish,  a  moral  inference  that  no 
such  opinion  was  entertained ;  because,  if  such  an  opi- 
nion had  been  entertained,  we  think  some  expression  or 
intimation  of  that  opinion  must  have  occurred.   Finding 
nothing  of  this  sort,  as  applied  to  the  case  of  the  pay- 
ment of  money  due  to  a  bankrupt,  or  the  ddiv^  of 
his  own  goods  to  him,  and  adverting  to  the  obvious 
distinction,  before  alluded  tOy  between  those  two  cases 
and  the  cases  of  title  derived  or  money  received  from  a 
bankrupt,  wc  think  that  in  the  ease  before  us  the  issuing 
of  the  commission  was  not  notice  in  point  of  law,  and 
we  are  all  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  must  be  reversed. 

Judgment  reversed. 
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Johnson  against  Walker.  j^^^ 

'THESIGERj  on  t  former  day  in  this  term,  had  ob-  PUintiffinan 

•^  ^  inferior  coiiity 

tained  a  rule  nisi,  for  setting  asidcf  the  writ  of  proce->  from  which  % 
dendo  issued  in  this  cause.     It  appeared,  from  the  moved  by  ha- 
affidavits,  that  the  cause  was  commenced  in  Hildry  va^  and aralefor 
cation  in  the  Palace  Court,  and  that  it  was  removed  by  ^^.^loe 
habeas  corpus,    and  a  rule  for  better  bail  served,   on  «nt«tied'toa 

*-  procedendo^ 

the  9th  of  April  last.     Notice  of  justification  was  flfiven  "ft"  'ender  of 

^  ^  °  defendant  and 

for  the  first  day  oi  Easter  term ;  the  bail  did  not  justify  notice  of  such 

on  that  day;  but  on  the  second  day  of  Eastef  term  the  though  the  ren. 

defendant  was  rendered,  and  notlcf  of  render  served  after  the  day 

upon  the  plaintiff's  attorney;  after  which,   upon  the  roljfo^bettw 


same  day,  the  writ  of  procedendo  was  issued. 

Lowes  now  shewed  cause,  and  distinguished  this  case 
from  Farquharson  v.  Fauchecour  (a),  upon  the  ground 
that  there  the  render  had  been  made  on  a  day  previous 
to  that  on  which  the  procedendo  issued;  and  he  re- 
ferred to  Davis  V.  Tuddenham  (i),  where  the  procedendo 
having  issued  on  the  same  day  on  which  the  bail  jus- 
tified was  held  to  be  quite  regular.  He  referred  also 
to^j?v.  The  Sieriffs  of  London{c)j  where  an  attach- 
ment was  issued  after  a  nptice  of  render,  the  render 
having  been  out  of  time ;  and  it  was  held  that  the  at- 
tachment was  regular. 

Abbott  C.  J.  In  the  report  o(  Davis  v.  TMdenham^ 
it  does  not  appear  whether  or  not  there  was  any  notice 

(a)  ]6£ifl,587.  {b)  1  Chkiif,  IdO.  (c)  1  CAd/y»  567. 

of 
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JohKson 

ttgtdnsi 

Walker. 


of  the  bail  having  justified  served  upon  the  plaindS 
attorney,  which  makes  all  the  difference.      There  tiil 
time  for  justifying  the  bail  expired  on  the  18th,  andtbel 
procedendo  issued  on  the  19th ;  and  if  that  was  issnet! 
before  notice  of  the  justification  was  served,  it  would  b?| 
regular.     But  here^  the  procedendo  issued  after  notkei 
of  the  render,  and  that  brings  it  within  the  case  of  Far- 
quharson  v.  Fouchecour^  which  must  govern  our  dedsioD.  I 
.  Besides,  what  necessity  can  there  be  for  going  dovn 
again  to  the  inferior  Court,  when  the  defendant  beiDg 
rendered  the  plaintiff  has  him  in  Court,  and  may  pro- 
ceed  against  him  here.     This  rule,  must,  therefore,  be 
made  absolute. 

Rule  absolute,  (a) 


(a)  On  ezttniniDg  tlie  affidavits  in  DautM  v.  fuddenham,  we  iiad  fhal 
they  do  not  state  that  any  notice  of  bail  having  justified  was  given  pre* 
Tiously  to  the  issuiag  the  writ  of  procedendo  in  that  cose. 


Mondayt 
June  4Ui. 

An  arrest  of  a 
party,  described 
in  a  testatum 
special  capias 
and  in  the  affi- 
davit to  hold  to 
bail  by  the  ini- 
tials of  his 
Christian  name 
only,  is  irregu- 
lar. 


Reynolds  agaiiist  Hankik. 

V\^  F.  JONES  had  obtained  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  the  bail-bond,  given 
in  this  case,  should  not  be  delivered  up  to  be  cancelled, 
and  the  defendant  discharged  upon  entering  a  common 
appearance,  he  having  been  arrested  on  a  testatum  spe- 
cial capias  by  the  name  and  description  of  F.  IV.  Han- 
kin,  and  the  affidavit  to  hold  to  bail  having  desaubed 
him  in  a  similar  manner,  without  setting  out  his  Christ 
tian  name  at  length.  The  affidavits  on  the  other  side 
stated,  thatnhe  defendant  was  indebted  to  the  plaintifi^ 

be 
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*       ^y  ^^^^^<^f  ^^  acceptance  of  a  bill  of  exchange^  signed        1M\. 
.  ,         by  the  defendant  with  the  initials  of  his  Christian  name,      ^ 
. .. .         and  that  the  pluntiflp  had  endeavoured,  without  effect,  to       Qgauut 


sefTfd: 


iotkcs 

'  iL-r  fz 
I  (itfcL. 

I*:,  is:. 


ascertain  his  Christian  name  previously  to  the  arrest. 

Ckitiy  showed  cause,  and  referred  to  Howell  /V.  Cole-- 
pum  (a)  as  expressly  iii  point. 

Jcnesj  contra,  mentioned  two  cases,  of  Turner  v.  Co/- 
vUUj  and  Morland  v.  Same^  in  this  Courts  in  Michaelmoi 
term  last,  in  which  the  Court  had,  under  similar  dr- 
cumstances  to  the  present,  made  the  rules  absolute. 

Cur,  adv.  vulL 

'.  And  now,  on  this  day,  Atibott  C.  J.  stated,  that  the 
Court  had  looked  at  the  affidavits  in  the  cases  to  which 
they  had  been  referred,  and  that,  upon  the  whole,  they 
were  of  opinion,  that  it  was  not  sufficient  to  describe  a 
person  by  the  initials  of  his  Christian  name  only,  and 
thatf  therefore^  the  rule  must  be  made  absolute. 

I|ule  absolute. 

(•)  2  ^M.  ^  p.  466. 


Wilson  against  Farr.  ,  ^^Tlii 


K!  ZJUTCHINSON  had  obtained  a  rule  to  shew  cause  Analiaiidra 

J'  X±  ...  factM  iiMMd 

»  why  the  writs  of  scire  facias  issued   against  the  againrtiMil 

^  bail  in  this  cause  should  not  be  set  aside.     It  appeared  the  sheriff** 

^  that  a  scire  &cias  was  issued,  and  1^  for  a  return  of  ^^o^teS^ 

i  nihil,  and  lodged  at  the  office  of  the  sheriff  of  Midile-  J^^^^ 

XX  on  the  30th  January^  being  returnable  on  the  Sd  ^^^  ^  *•* 
Vol.  IV.  Oo  February^ 


^     ^1 


aeauut 
Fa&r. 


538  CASES  IN  EASTER  TERM 

1821.      February,  and  that  an  alias  scire  fiicias  was  issued'  and 
^^  left  at  the  office  for  a  like  return  on  Tltesit^j  JMraanf 

6th,  retomable  on  Saturday,  February  10th. 

Zong  shewed  causey  and  referred  to  the  rule  5  Geo.  2. 
178^9  Easter  term,  and  contended,  that  it  was  not  ne- 
cessary that  the  four  days,  during  which  an  alias  sdre 
facias  was  to  lie  in  the  office^  should  be  exclusive  both 
of  the  day  of  lodging  it  and  of  the  day  of  the  return. 

Hutchinson,  contrsi,  referred  to  Anonymous  {a\  and 
Honvard  v.  Smith  (A),  where  it  was  held,  that  a  ca.  sa. 
against  the  principal,  in  order  to  charge  the  bail,  must 
lie  four  days  exclusive  at  the  sheriiF's  office;  and  he 
contended  that  a  similar  rule  was  applicable  to  the 
present  case. 

Per  Curiam.  There  is  a  dillerence  of  expression  in 
the  rule  5  Geo.  2.  In  the  first  part  of  it,  it  states,  that 
every  writ  of  scire  facias,  of  which  notice  shall  be  given 
to  the  defendant,  shall  be  left  in  the  office  four  days 
before  the  return  exclusive  of  the  day  of  return ;  but 
in  the  latter  part  of  the  role^  which  is  applicable  to  the 
present  case,  the  ph/rase  is  different :  it  is  there  stated, 
that  every  writ  of  alias  scire  facias  shall  be  left  in  the 
office  four  days  exclusive  before  the  return.  We  are^ 
therefore,  of  opinion,  that  the  four  days  must  be  ex- 
clusive of  the  day  on  which  the  writ  is  lodged,  ttud  of 
the  return  day  also.  The  present  rule  must,  dierefore^ 
be  made  absolute. 

Rule  absolute. 

(ii)  3  Salk.  59!).  {b)   1  J?.  ^  .i.  529. 
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RULES  OF  COURT. 

It  is  ordered,  That  in  all  country  ejectments,  which 
hereafter  shall  be  served  before  the  essoign-day  of  any 
Michaelmas  or  Easter  term,  the  time  for  the  appearance 
of  the  tenant  in  possession  shall  be  within  four  days 
after  the  end  of  such  Michaelmas  or  Easter  term,  and 
shall  not  be  postponed  till  the  fourth  day  after  the  end 
of  Hilary  or  Trinity  terms  respectively  following. 

By  the  Court. 

It  is  ordered,  That  in  future,  where  a  rule  to  shew 
cause  is  obtained  in  this  Court  to  set  aside  an  award, 
the  several  objections  thereto,  intended  to  be  insisted 
upon  at  the  time  of  making  such  rule  absolute,  shall  be 
stated  in  the  rule  to  shew  cause. 

By  the  Court.  ' 


end  of  EASTER  term. 


CASES 

ARGUED  AND  DETERMINED  i831. 

IK  THB 

Court  of  KING'S  BENCH, 

IK 

Trinity  Term^ 

In  the  Second  Year  of  the  Reign  of  Oeqrq£  IV. 


Brunton  against  Hawkes  and  Others  (a). 

T^ECLARATION  stated  that  plaintiff  was  the  first  Apatontfbr 
and  true  inventor  of  certain  improvements  in  the  ^^^^^^ 
construction  of,  making,  or  manufacturing  of  ships'  ^JJI^i^jts, 
anchors  and  windlasses,  and  chain-cables  or  moorings ;  windltsies,-and 

diain-ctbiei^ 

and  which  said  invention,  others  before  the  making  of  cannot  be  nip- 

poftcd  unless 

the  patent  did  not~U3e,  apd  thereupon,  on  26th  March^  there  is  no- 
J813,  by  letters  patent,  reciting  that  plaintiff. had  by  loTentUm; 
his  petition,  humbly,  represented  to  our  Lord  the  King,  ^^h^uiwd 
that  he,  plaintiff,  had  found  out  and  discovered  certain  «"**>»**  *«7 

'  '  '  wss  no  noTelty 

improvements  in  the  construction  of,  making,  or  manu-  *?  the  «»stnic. 
facturinfir  of  ships'  anchors  and  windlasses,  and  chain-  ^^^  >t  ^«s 

.  ,  held  that  the 

cables  or  moorings,  which  he  conceived  wopld  be  of  patent  was 

wholly  ToicL 
(a)  This  and  the  two  following  cases  were  argued  at  tlic  sittings  before 
jBSotffertenn. 

0 

Vox,  IV.  P  p  pubbc 
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1821.  public  utility ;  that  he  was  the  first  and  true  inventor 
"*■"*•  thereof;  and  that  the  same  had  not  been  theretofore 
ofohut  ,  made,  used,  or  practised  by  c^ny  other  person  to  the  best 
of  his  knowledge,  our  Lord  the  King  granted  unto 
plaintiff  his  special  licence,  full  power,  sole  privilege,  and 
authority,  thtf  plaintiff  his  ^ecutora,  &c.  from  time  to 
time,  during  fourteen  years,  should  and  lawfully  might 
make  and  exercise  and  vend  his  said  invention^  &c. 
The  patent  was  then  set  out  i|i  the  usual  form.  The 
declaration  thai  stated  the  enrolment  of  the  specification 
within  the  time  prescribed,  and  the  infringement  of  the 
patent,  by  the  defendant  selling  chain-eables  of  the  im- 
proved construction  invented  by  plaintiff:  Plea  not 
guilty.  The  cause  was  tried  before  Ajbbott  C*  J*  at  the 
Middlesex  sitting,  after  Easter  term,  1820*.  The  spe- 
cification stated  the  plaintiff's  improvements  in  ma- 
nufacturing ships*  anchors  to  be,  that  in  place  of  the 
common  method  of  joining  the  arms  to  the  shank,  which 
was  by  welding,  and  which  r^uired  the  iron  to  be  so 
frequently  heated  as  to  destroy  and  injure  its  tenacity, 
he  made  the  shank  in  ope  piece,  and  the  two  arms  in 
another  piece.  The  piece  intended  for  the  arms  is 
formed  into  shape,  and  of  such  a  thickness  or  substance 
in  the  middle,  as  to  oUqw  a  hole  to  be  miide  throiigh 
the  ceiptre  of  the  solid  piece,  to  receive  the  thick  end  of 
the  pieqe  which  forms  the  shank,  and  the  said  hole  in 
the  arm-piece  is  made  somewhat  copical  or  bell*aioutbedb 
so  that  no  strain  can  separate  the  arms  from  the  shank ; 
by  which  means  the  necessity  of  endangering  the  solidity, 
of  the  materials  is  avoided,  only  one  heat  being  neces- 
sary to  bring  the  thick  end  of  the  shank  and  the  bole 
in  the  arm-piece  into  perfect  contact;  for  the  sUrengtb 
of  this  important  part,  of  the  anchor  is  not  trusted  to  a 
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union  effected  by  welding,  which  may  be,  and  geper^lly        1821. 
is,  defective ;  but  to  the  impossibility  of  drawing  a  tbjpk 
solid  conical  piece  of  iron  through  the  smaller  aperture        win$i 
of  a  conical  opening  into  which  it  is  fitted.    The  ^rms 
with  their  flukes  may  be  made  of  good  cast  iron,  taking 
care  to  allow  them  sufficient  substance.     But  aqchprs 
should  not  only  have  the  utmost  strength  which  c^n  be 
attained,  but  also  be  made  as  secure  as  possible  against 
the  danger  of  being  lost,  by  the  cable  or  chain  by  which 
they  are  attached  to  the  ship  giving  way.     Cables  made 
of  hemp  can  never  be  rendered  safe,  but  chain-cables 
may.     The  specification  then  described  the  improve* 
ments  in  the  construction  of  chain-cables  and  mooring9| 
and  stated,  that  the  object  to  be  gained  was  the  greatest 
possible  strength  from  a  given  quantity  of  material^i 
keeping  in  mind  the  direction  in  which  the  strain  is  to  be 
borne.    It  then  shewed,  that  the  applying  recedipg  fqrces 
tQ  a  circular  link,  would  change  its  form  into  one  with 
round  ends  and  parallel  sides,  and  that  the  effect  of  thif 
alteration  was  to  destroy  the  linky  by  disturbing  th^ 
relative  position  of  every  particle,  of  the  metal  and 
destroying  its  corpuscular  attractiop,  and  concluded  th^t 
a  (:ircular  was  therefore  a  bad  form.    The  specification 
then  stated,  that  if  the  sides  of  the  circular  link  were 
prevented  from  collapsing,  the  evil  would  be  thereby 
lessened;  and  that,  if  a  stay  or  diagonal  bar  were  if^f 
troduced  between  the  sides  of  the  circular  lin]c,  if;  would 
then  be  able  to  r^ist  a  greater  force  than  befpre,  hayiflg 
two  points  of  support ;  the  unsupported  parts,  boivever, 
would,  by  applying  a  strain,   ass);me  a  qqadrilatfsral 
form,  a  change  which  cquld  not  bp  effected  withput  a 
derangement  pf  the  matter  ip  the  |ipk,   ivhich  must 
rupture  and  destroy  it.      It  s^te^^  thi^t  stays  ^ith 
P  p  2  pointed 
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1821«       pointed  ends  had  been  used  in  chains,  but  that  5uch  ft 

stay  only  supported  two  opposite  points  of  the  link ;  the 

(iz**i»*t        tendency  of  the  receding  forces  being  to  straighten  and 
consequently  to  rupture  the  parts  that  were  left  un- 
supported.    It  then  proccerled  thus  :    "  My  said  im- 
provements in  chain-cables  or  moorings  are  founded 
on  considerations  drawn  from  the  facts  that  have  been 
alluded  to.     If  a  circular  link,  instead  of  being  supported 
only  in  two  opposite  points,  have  its  opposite  sides  sup- 
ported by  a  stay  embracing  two  considerable  and  op- 
posite segments,  taking  care  to  leave  such  opening  as 
shall  allow  sufficient  play  for  the  links  received  into  it, 
the  link  would  be  much  stronger  than  with  a  stay  hav- 
ing itB  ends  pointed;  but  still  the  link  would  be  of  a  bad 
form ;  and,  moreover,  even  if  circular  links  could  be  made 
unobjectionable  as  to  strength,  they  should  be  avoided 
on  account  of  the  greater  weight  of  metal  which  a  given 
length  of  chain  would  require^  than  when  formed  of  links 
of  a  less  exceptionable  form.  We  have  seen  that  the  ten- 
dency of  receding  forces  applied  to  curved  links,  is  to 
draw  portions  of  them  into  straight  forms ;  thence,  it  fol- 
lows, that  twisted  links  of  every  kind  should  be  avoided 
where  strength  is  required ;  for  such  links,  even  if  their 
opposite  sides  be  supported  by  an  interposed  stay,  must 
by  the  application  of  a  sufficient  strain  untwist'themselves 
to  become  straight,  and  thus  have  the  arrangement  of 
their  particles  disturbed.   As  the  tendency  of  forces,  ap- 
plied as  before-mentioned,  to  curved  or  twisted  links,  is 
to  convert  the  cui*ves  or  distortions  into  straight  por- 
tions as  above  described,  it  follows,  that  links,  present- 
ing in  their  original  construction  straight  parts  between 
the  points  of  strain  are  the  strongest  that  can  be  niade» 
with  an  equal  portion  of  metal ;  and  hence  links  with 

parallel 
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parallel  sides  and  semi-circular  ends,  would  in  every  18S1. 
case  be  preferred,  were  it  i\pt  necessary  to  the  quality  of  — 
good  chain,  that  it  should  be  able  to  resist  lateral  vio«  agauui 
lence,  as  well  as  a  general  strain  operating  by  stretch* 
iug."  After  shewing  th/e  eiFect  of  a  lateral  strain  upon 
such  a  link  the  specification  then  proceeded  thus :  <<  From 
the  preceding  considerations  it  is  evident,  that  of  all  the 
forms  and  constructions,  that  can  be  given  to  a  link^ 
that  form  and  construction  which  shall  be  able  to  con- 
vert a  lateral  into  an  eUd  strain,  by  yielding  proper  sup- 
port to  the  opposite  sides  of  the  link,  is  the  one  that 
should  be  preferred;  and  of  such  a  form  and  construc- 
tion is  the  link  described  in  a  figure  annexed  to  the  spe^ 
cification  having  circular  ends  and  sides  nearly  parallel  but 
bulging  otit  towards  the  middle,  with  my  Inroad-ended  stay 
introduced  between  the  sides  of  the  link.  At  the  time  the 
stay  is  introduced,  the  link  is  wide  enough  to  receive  it ;  . 

and  the  linkbeingredhotat  the  time  of  its  introduction, 
and  being  pressed  home  to  the  stay,  by  a  die  or  press, 
or  any  suitable  mechanical  means,  takes  a  fast  hold  of 
it  and  retains  it  in  its  place.  Other  ways  of  intro- 
ducing and  retaining  in  its  place  this  broad^ended  stay 
may  be  employed ;  but  the  preceding  one  has  been 
found  exceedingly  simple  and  efficacious.  Xhesa  broad- 
ended  stays  should  embrace  the  whole  or  the  opposite 
curved  parts  of  the  middle  of  the  link." 

It  was  proved  at  the  trial,  that  before  the  grant- 
ing of  the  patent,  mooring-chains  had  been  used,  the 
links  of  which  were  twisted,  and  the  stay  was  intro- 
duced into  holes  made  in  the  sides  of  the  link;  the  . 
twisting  of  the  link,  as  well  as  the  perforations  of  it  to 
admit  the  stay,  had  the  effect  of  weakening  it.  The 
sides  of  the  plaintiff's  link  were  in  the  same  plan?, 
and  liis  stay  was  introduced  in  the  manner  described 
Pp  8  in 
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18dL  in  the  specification,  without  perforating  or  otherwise 
D^eakenitig  the  sides.      It  w^s  also  proved  by  a  series 

a^AH  of  experiments,  made  by  scientific  men,  that  the  plain- 
tiff's mooring-chains  were  capable  of  resisting  a  much 
greater  force  than  those  In  use  before.  It  was  ad- 
mitt^  at  the  trial,  that  the  mode  of  manufacturing 
anchors  described  in  the  specification,  had  never  been 
applied  before  to  ships'  anchors.  But  it  had  been 
applied  before  to  the  adze-anchor,  and  the  mushroom- 
anchor.  These  anchors  are  used  only  for  the  purpose  of 
mooring  floating  lights  or  vessels  intended  to  remain 
stationary ;  and  are  never  taken  on  board.  No  point  was 
made  ^s  to  the  windlasses,  which  were  admitted  to  be  new. 
Abbott  C.J.  left  it  to  the  jury  to  say,  whether  the  inven- 
tidn  both  as  to  the  chain  and  the  anchor,  were  new  and 
usefulj  And  the  jury  found  a  verdict  in  the  affirmative  for 
the  plaintiff.  A  rule  nisi  was  obtained  for  a  new  trial, 
on  the  ground,  first,  that  there  was  not  sufficient  novelty 
in  either  of  these  inventions,  to  make  them  the  proper 
subject  of  a  patent.  Secondly,  that  at  all  events,.there  was 
no  novelty  in  this  mode  of  manufacturing  anchors ;  aiid 
the  patent  being  granted  foi-  three  several  things,  if  void 
as  to  one,  was  void  as  to  the  whole. 

Scarlett^  Mmryat,  Gtmiey^  and  ChiUyy  now  shewed 
cause  against  the  rule.  There  is  sufficient  novelty 
in  either  of  the  inventions  described  in  the  speci- 
fication, to  sustain  a  patent.  The  invention,  as  to  the 
mooring-chain,  comprises  the  combination  of  the  parti- 
cular form  of  link  with  the  particular  form  of  stay. 
Links  had  existed  before  in  every  shape,  and  stays  had 
been  applied  before  for  a  variety  of  purposes.  The 
merit  of  the  plaintiff's  invention  consists  in  this,  that  he 
has  90  combined  his  link  and  stay  together,  as  to  give 
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it  tlie  gi'eatest  possible  strength.     That  is  cffectecJ,  by        1 821. 
placiniT  the  stay  in  such  a  position,  as  to  make  the  link       — 
continue  in  its  original  shape,  when  it  is  subject  to  the        agamti 
greatest  strain.     The  link  and  stay  are  so   united  to- 
gether, as  that  the  former  will  never  alter  its  form  with- 
out a  rupture,  and  that  has  never  been  accomplished 
before.     The  invention,  therefore,  docs  not  consist  in 
tho  form  of  the  link  or  the  form  of  the  stay,  although 
if  either  is  altered,  the  invention  would  be  destroyed.  If 
the  stay  were  pointed,  it  would  operate  unfavourably  on 
that  part  of  the  link  against  which  it  rested,  and,  there- 
fore, it  is  necessary  to  have  a  broad  ended  stay  to  pre- 
vent the  chain  collapsing.   If  the  link  be  twisted,  it  would 
not  have  its  full  play ;  if  it  were  circular,  it  would  be 
changed  by  a  strain,  into  an  oval  form.     Secondly,  the 
invention  as  to  the  anchor  is  Hew.      The  mode  pointed 
oui  in  the  specification  has  never  before  been  applied 
to  the  manufacturing   of  ships'  anchors.      It  is  true, 
that   it   has  been  applied   to   that,   which,   from   the 
poverty  of  language,  is  embraced  under  the  same  ge- 
neric word,   viz.    a  mushroom-anchor.      That, '  how- 
ever, is  nev^r  taken  on  board  a  ship,  but  is  deposited ; 
a  quantity  of  sand  is  thrown  on  it,  and   it   then  be- 
comes fixed  to  the  spot,  and,  though  called  an  anchor, 
it  is,  in  fact,  a  sub-marine  post.      It  is  used  for  the 
purpose  of  floating  lights,  and  cannot  be  raised.     The 
object  of  a  ship's  anchor,  on  the  other  hand,  is  to  bring 
the  ship  to  a  fixed  position ;  it  is  to  be  afterwards  raised 
and    carried  with   the  ship.     If  the  former  had  been 
called  an  iron  sub-marine  mooring-post,  it  could  not 
have  been  an  objection  to  the  plaintift*'s  patent,  that  he 
had  first  applied  this  mode  of  uniting  the  parts  used  in 
that  mooring-post  to  ships'  anchors.     The  merit  of  the 
plaintiff's  invention  consists  in  the  application  of  a 
P'p  4  Known 
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1821.       known  principle 'to  a  new  subject  matter.    It  is  true, 
g  that  this  mode  of  uniting  the  flukes  to  the  shank  has 

^ainM       long  been  in  use,  in  the  case  of  the  common  hammer 
and  the  pick-axe ;  but  they  are  instruments  applied  to 
very  different  purposes.    The  merit  of  this  patent  con- 
sists in  the  first  application  of  that  mode  of  uniting  the 
several  parts  to  ships'  anchors.    An  adze-anchor,  also, 
is  formed  in  the  same  manner,  but  that,  also,  is  no  more 
than  a  mooring-post.     The  plaintiff  has  first  applied 
^     to  a  ship's  anchor  a  mode  of  construction  never  used 
beforei  and  the  jury  have  found  it  to  be  both  new  and 
useful.    Assuming,  howevef,  that  this  mode  of  manu* 
facturing  anchors  was  not  new,  the  patent  is  then  only 
void  pro  tanto.     The  patent  is  for  improvements  in 
three  things,  distinct  in  their  nature ;  for  each  of  these 
the  plaintiff  might  have  obtained  a  separate  patent.    If, 
indeed,  it  were  taken  out  for  the  combined  use  of  three 
things,  in  a  case  where  the  invention  would  not  be  per- 
fect unless  all  three  were  brought  into  action,  the  patent 
would  necessarily  be  void,  unless  the  whole  were  new. 
The  crown,   by  its  prerogative,    might    grant    tliree 
difierent  estates   in    three  different    counties,  by  one 
patent.    If,  from  some  circumstance,  the  grant  was  void 
as  to  one  estate,  it  by  no  means  follows  that  it  would  be 
void  as  to  the  other  two;   so,  if  an  individual  was  to 
convey  three  estates  by  one  deed,  and  the  consideration 
for  the  conveyance  of  two  was  clear  and  distinct,  but 
tlierc  was  fraud  as  to  the  other,  so  as  to  make  the  grant 
as  to  that  void,  the  deed  would  not  be  void  as  to  the 
whole.    In  HUl  v.  Thompson  (c),  the  patent  was  for  an 
invention  of  certain  improvements  in  the  smelting  and 
working  of  iron,  or,  in  other  v/ords,  in  the  manufacture 

{a)  2PoyfyAfo«r^424. 
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of  iron.  The  improvements  there  contempktedi  applied       1821. 
entirely  to  one  subject  matter.     The  inventor  there,       — — 

Bruntom 

assumed  to  himself  to  produce  different  results  from  a^ainsi^ 
the  same  process.  He  was,  in  the  course  of  that  pro- 
cess, to  extract  .the  iron,  and  also  to  reifiedy  a  certain 
disease  to  which  that  iron  was  liable.  That  was  done  ia 
the  course.of  carrying  it  through  the  same  furnaces ;  that 
was  one  entire  operation,  described  in  the  patent  as  pro- 
ducing certain  distinct  results,  and  it  was  applied  to  the 
same  subject  matter.  Besides,  that  case  was  decided  upon 
another  ground,  viz.  upon  the  want  of  proof  of  the  imi- 
tation of  the  invention.  In  this  case,  the  new  inventions 
'  are  applicable  to  different  and  distinct  objects,  viz.  the 
cable,  the  windlass,  and  the  anchor,  each  of  which  may 
be  separately  used.  The  plaintiff,  in  effect, .  has  only 
comprised  iaone  patent  the  subject  of  three  distinct  in« 
ventions.  Suppose  a  man  had  invented  an  original  form 
of  a  chair  for  a  gouty  man,  and  also  an  anchor,  and  he 
had  taken  out  one  patent  for  the  two,  and  it. turned 
out,  in  the  event,  that  the  anchor  was  not  new,  the 
patent  would  not,  therefore,  be  wholly  void.  . 

Abbott  C.  J.  It  is  not  without  great  reluctance  that 
my  mind  has  at  length  come  to  a  conclusion,  which  (as 
far  as  my  judgment  goes)  will  have  the  effect  of  avoiding 
this  patent  It  appeared  in  evidence,  at  the  trial,  that 
the  mode  of  making  cables  and  anchors,  introduced  by 
the  plaintiff  into  general  use,  was  highly  beneficial  to 
his  majesty's  subjects ;  and  I  should  wish  that  he  who 
introduced  it  might  be  entitled  to  sustain  the  patent. 
Upon  a  full  consideration  of  all  the  arguments  that  have 
been  addressed  to  us,  and  a  view  of  the  patent,  the 
specification,  and  the  evidence  given  at  the  trial,  I  feci 
myself  compelled  to  say,  that  I  think  so  much  of  the 

plain- 
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1821.        plaintiff *s  invention  as  respects  the  anchor  is  not  new; 
and  that  the  whole  patent  is,  therefore,  void.       The 

agamit        mode  of  joining  the  shank  to  the  flukes  of  the  anchor 
is  to  put  the  end  of  the  shank,   which  is  in  the  form  of 
a  solid  cylinder,  through  the  hollow  and  conical  aper- 
ture and  it  is  then  made  to  fill  up  the  hollow,  and  to 
unite  itself  with  it.     Now  that  is  precisely  the  mode  by 
which  the  shank  of  the  mushroom-anchor  is  united  to 
the  teiushroom  top ;  by  which  the  shank  of  the   adze- 
anchor   is  united  to    its  other  parts.      It  is   indeed 
the   mode  by   which  the  different  parts  of  the  com- 
mon hammer,  and  the  pick-axe   also,  are  united   to- 
gether.     Now,  a  patent  for  a  machine,  each  part  of 
which  was  in  use  before,  but  in  which  the  combination 
of  the  different  parts   is  new,  and  a  new  result  pro- 
duced, is  good;  because  there  is  a  novelty  in  the  com- 
bination.     But   here  the  case  is   perfectly  different; 
formerly  three  pieces  were  united  together ;  the  plaintiff 
only  unites  two;  and,  if  the  union  of  those  two  had 
been  effected  in  a  mode  unknown  before,  as  applied  in 
any  de^ee  to  similar  purposes,  I  should  have  thought 
it  a  good  ground  for  a  patent;  but,  unfortunately,  the 
mode  was  well  known,   and  long  practised.     I  think 
that  a  man  cannot  be  entitled  to  a  patent  for  uniting 
two  things  instead  of  three,  where  that  union  is  efiFected 
in  a  mode  well  known  and  long  practised  for  a  similar 
purpose.     It  seems  to  me,  therefore,  that  there  is  no 
novelty  in  that  part  of  the  patent  as  affects  the  anchor ; 
and,  if  the  patent  had  been  taken  out  for  that  alone,  I 
should  have  had  no  hesitation  in  declaring  that  it  was 
bad.     Then,  if  there  be  no  novelty  in  that  part  of  the 
patent,  can  the  plaintiff  sustain  his  patent  for  ;the  other 
part,  as  to  the  mooring-chain  ?    As  at  present  advfsed, 
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I  am  inclined  to  think  that  the  combination  of  a  link  1-821. 
of  this  particular  form  with  the  stay  of  the  form  which  / 
he  uses,  although  the  form  of  the  link  might  have  been  a^na 
known  before,  is  so  far  new  and  beneficial  as  to  sustain 
a  patent  for  that  part  of  the  invention,  if  the  patent  had 
been  taken  out  for  that  alone.  But  inasmuch  as  one  of 
the  things  is  not  new,  the  question  arises,  whether  any 
part  can  be  sustained.  It  is  quite  clear  that  a  patent 
granted  by  the  crown  cannot  extend  beyond  the  con- 
sideration of  the  patent.  The  king  could  not,  in  con- 
sideration of  a  new  invention  in  one  article,  grant  a 
patent  for  that  article  and  another.  The  question  then 
is,  whether,  if  a  party,  applies  for  a  patent,  reciting  that 
he  has  discovered  improvements  in  three  things,  and 
bbtains  a  patent  for  these  three  things,  and  in  the  result 
it  turns  out  that  there  is  no  novelty  in  one  of  them,  h^ 
can  sustain  his  patent.  It  appears  to  me,  that  the  case 
of  Hill  V.  Thompson,  which  underwent  great  consider- 
ation in  the  Common  Fleas,  is  decisive  upon  that  ques- 
tion. In  that  case,  the  patent  was  granted  to  the 
plaintiiF  for  the  invention  of  certain  improvepients  in 
the  smelting  and  working  of  iron ;  and  the  Court  of 
Common  Pleas  appear  to  have  considered  that  the  im* 
provement  introduced  by  the  plaintiff  into  what  may 
properly  be  called  the  smelting  of  iron,  was  the  obtain* 
ing  iron  from  that  cinder  and  slag  which  before  had 
b^en  thrown  away  as  refuse,  and  that  that  might  l3e 
considered  as  new.  It  appeared,  however,  that  the 
plaintiff  claimed  further  the  merit  of  having  discovered 
that  the  application  of  lime  in  certain  stages  of  the 
process  would  cure  a  disease  common  to  all  iron,  not 
merely  to  that  which  he  was  to  produce,  but  to  iron 
originally  manuiHcturcd  from  the  fresh  ore.    Now  it 

turned 
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1881.       turncxl  out  that  that  was  not  a  discovery;  for  the  ap« 

-plication  of  lime  to  iron  made  from  the  cinder,  origin- 

agninii  ally  used  in  making  ore,  was. known  and  practised 
before.  No  two  things  can  be  more  distinct  in  their 
nature  than  the  obtaining  of  iron  from  a  material  from 
which  it  was  impracticable  to  obtain  it  before,  and  the 
cure  or  prevention  oT  a  disease  to  which  all  iron  wa^ 
subjected.  In -that  case,  however,  the  Court  of  Com- 
mon Pleas  held,  that,  admitting  there  was  novelty  in 
the  one,  yet,  as  there  was  no  novel|:y  in  the  other,  the 
patent  was  wholly  void.  The  only  difference  between 
that  case  and  this  is,  that  here  the  plaintiff  instead  of 
saying  that  he  has  made  certain  improvements,  states 
the  improvepicnts ;  but  still  he  claims  the  merit  of  having 
invented  improvenrents  in  all  the  three.  The  patent  is 
granted  upon  the  recital  that' he  has  made  improvements 
in  all  the  three,  and  that  they  are  new ;  and  the  consi- 
deration of  the  patent  is  the  improvement  in  the  three 
articles,  and  not  in  one;  for  an  improvement  in  only 
one  of  them  would^render  the  patent  bad.  The  consi-' 
deration  is  the  entirety  of  the  improvement  of  the  three; 
and  if  it  turns  out  there  is  no  novelty  in  one  of  the 
improvements,  the  consideration  fails  in  the  whole,  and 
the  patentee  is  not  entitled  to  the  benefit  of  that  other 
part  of  his  invention.  For  these  reasons,  I  am  of 
opinion  that  this  patent  cannot  be  suppoited.  There 
must,  therefore,  be  a  new  trial.  The  plaintiff,  if  co 
advised,  may  then  put  the  question  upon  the  record,  and 
take  the  opinion  of  a  court  of  error. 

Bayley  J.  I  think  that  in  this  case,  there  ought  to 
be  a  new  trial.  I  have  no  doubt  that  if  the  patent  be 
bad  a^  to  part)  it  is  bad  te  to  the  whole.    If  a  patent  is 

taken 
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taken  out  for  many  different  things,  the  entire  discovery 

of  all  those  things  is  the  consideration  upon  which  the 

.  king  is  induced  to  make  the  ffrant.     That  consideration       ageUnu 

.  .  Hawus. 

is  entire,  and  if  it  fails  in  any  part  it  fails  in  toto.    Upon 

an  application  for  a  patent,  although  the  thing  may  be 
new  in  every  particular  it  is  in  the  judgment  of  the  crown,    - 
whether  it  will  or  will  not,  as  matter  of  favour,  make  the 
grant  to  the  person  who  has  made  the  discovery.     And 
when  an  application  is  made  for  a  patent,  for  three  dif- 
ferent things,  it  may  be  considered  by  the  persons  who    . 
are  to  advise  the  crown  as  to  the  propriety  of  the  grant, 
that  the  discovery  as  to  the  three  things  together  may 
ibrm  the  proper  subject  of  a  patent  although  each  per 
se,  would  not  induce  them  to  recommend  the  grant. 
It  seems  tome,  therefore,  that  if  any  part  of  the  con- 
sideration faik,  the  patent  is  void  in  toto.      Now,  in 
this  case,  the  patent  is  for  the  improvement  of  ships' 
anchors,  and  windlasses,  and  chain-cables,  or  moorings. 
If  it  had  stood  on  the  subject  of  the  improvement  in 
chain  cables  only,  the  impression  on  my  mind'i§,'  that 
the  patent  would  have  been  good.    The  improvement 
in  that  respect,  as  it  seems  to  me,  is  shortly  this :  so  to 
apply  the  link  to  the  force  to  operate  on  it,  that  that 
force  shall  operate  in  one  place,  namely,  at  the  end; 
and  this  is  produced  by  having  a  bar  across,  which' has 
not  the  defect  of  the  bar  formerly  used  for  similar  pur- 
poses.    The  former  bars  weakened  the  link,  and  they 
were  weak  themselves,  and  liable  to  break,  and  then  if 
they  broke,  there  might  be  a  pressure  in  some  other 
part.     Now,  from  having  a  broad-ended  bar,  instead  of 
a  conical  one,  and  having  it  to  lap  round  the  link,  in- 
stead of  perforating  it,  that  inconvenience  would  be 
avoided;  and  therefore  the  present  impression  oti  my 

mind 
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1821.       mind  as  to  this  part  of  the  case  is,    that  the  patent 
might  be  supported.     As  to  tlie  ship's  anchor,  in  sub- 

a^abui  stance  the  patent  is,  for  making  in  one  entire  piece, 
that  which  formerly  was  made  in  two.  The  two  flukes 
of  the  anchor  used  to  consist  of  distinct  pieces  of 
iron,  fiistened  to  the  shank  by  welding.  In  the  pre- 
sent form,  the  flukes  are  in  one  piece,  and  instead 
of  welding  them  to  the  shank,  a  hole  is  made  in  the 
centre,  and  the  shank  introduced  through  the  hole. 
Could  there  be  a  patent  for  making,  in  one  entire  piece^ 
what  before  had  been  made  in  two  pieces  ?  I  think  not ; 
but  if  it  could,  I  think  that  still  this  would  not  be 
new.  In  the  mushroom  and  the  adze-anchors,  the 
shank  is  introduced  into  the  anchor  by  a  hole  in 
the  centre  of  the  solid  piece ;  and  in  reality,  the  adze* 
anchor  is  an  anchor  with  one  fluke,  and  the  double  fluke- 
anchor  is  an  anchor  with  two  flukes.  After  having  bad  a 
one-fluked  anchor,  could  you  have  a  patent  for  a  double- 
fluked  anchor  ?  I  doubt  it  very  much.  After  the  ana- 
logies alluded  to  in  argument,  of  the  hammer  and 
pick-axe,  I  do  not  think  that  the  mere  introducing 
the  shimk  of  the  anchor,  which  I  may  call  the  handle^ 
in  so  similar  a  mode,  is  an  invention  for  which  a  patent 
can  be  sustained.  It  is  said  in  this  case,  that  the 
mushroom-anchor,  and  adze-anchor,  are  not  ships' 
anchors,  but  mooring-anchors.  I  think  they  are  ships' 
anchors;  tliey  are  not  indeed  such  anchors  as  ships 
carry  with  them,  for  the  purpose  of  bringing  the 
ship  up;  but  if  the  ship  is  required  to  be  station- 
ary, at  a  particular  place,  then  the  common  mode 
of  making  it  stationary,  is  by  the  mushroom-anchor. 
So  the  mode  adopted  to  bring  a  ship  containing  a  float- 
ing-light to  an  anchor,  is  by  mooring  her  to  one  of  these 
mushroom-anchors.  That  is  the  description  of  an- 
chor 
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chor  for  a  holdfast   to  the  ship.      The  analogy  be-        1))8L 

tween  the  case  of  the   mushroom-anchor,  and   of  the        

adze-anchor,  is  so  close  to  that  of  thp  present  an<»  ^ffm^f 
chor,  that  it  does  not  appear  to  me  that  this  dis- 
covery can  be  considered  so  far  new  a$  to  be  the 
proper  ground  of  a  patent. .  In  reality,  it  is  nothing 
more  than  making  in  one  piece,  what  before  was  made 
in  two,  and  introducing  into  this  kind  of  anchor,  the 
shank  in  the  way  a  handle  is  introduced  into  a  hammer 
or  pick-axe.  I  think,  therefore^  that  this  not  being  a 
new  discovery,  the  patent  is  wholly  void,  and  that  \ie* 
ing  so,  there  must  be  a  new  trial.  The  plaintiff  may 
then  put  the  question  upon  the  record^  and  take  the 
opinion  of  a  court  of  error  on  the  subject. 

Best  J.  I  am  of  the  same  opinion.  In  the  case  of 
Hill  V.  Thompson^  the  Court  of  Common  Pleas,  with 
great  reluctance,  came  to  the  conclusion,  that  a  patent 
taken  out  too  large,  is  not  only  void  for  the  excess,  but 
void  altogether.  That  case  afterwards  came  under  the 
consideration  of  the  Lord  Chancellor;  and  he  is  r^ 
ported  to  have  said,  ^^  In  his  directions  to  the  jury,  the 
Judge  has  stated  it  as  the  law  on  the  subject  of  patents, 
first,  that  the  invention  must  be  novel;  secondly,  that  it 
must  be  useful ;  and,  thirdly,  that  the  specification  must 
be  intelligible.  I  will  go  further  and  say,  that  not  only 
must  the  invention  be  novel  and  useful,  and  the  speci- 
fication intelligible,  but  also  that  the  specification  must 
not  attempt  to  cover  more  than  that,  which  being  both 
matter  of  actual  discovery  and  of  useful  discovery,  is  the 
only  proper  subject  for  the  protection  of  a  patent  and  I 
am  compelled  to  add,  that  if  a  patentee  seeks,  by  his 
specification,  any  more  than  he  is  strictly  entitled  to, 
his  patent  is  thereby  rendered  ineffectual,  even  to  the 

extent 
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18S1.  extent  to  vhicli  he  ^ould  he  otherwise  fciriy  eiUkled* 
J^T  Cki  the  other  hand,  there  may  be  a  valid  patent  far  a 
new  combination  of  m^rlaU  previously  in  use,  for  the 
same  purpose,  or  for  a  new  method  of  applying  such 
materials ;  but  in  order  to  its  being  effectual,  lhe^>eci* 
fication  must  cle»'Iy  express  that  it  is  in  respect  of 
new  combination  or  application^  and  of  that  only,  and  i 
lay  claim  to  tlie  merit  of  original  invention  in  the  ose 
of  the  materials."  (a)  The  case,  indeed,  does  not  .want 
that  authority;  for  in  the  patent  the  king  stales, 
that  he  grants  it  upon  condition  that  the  specificadon 
shall  be  enrolled  in  the  Court  of  Cbanceiy  for  the 
inspection  of  the  public.  According  to  these  terms, 
therefore,  the  specification  must  embrace  two  objects;  it 
must  first  clearly  describe  the  nature  of  the  inv^tioo ; 
and,  secondly,  the  manner  in  which  it  is  to  be  performed. 
When  this  case  was  first  presented  to  my  mind,  it  oc- 
curred to  me^  that  this  was  a  new  combination  of  old 
principles,  and  that  the  patent  was  therefore  good.  I 
s  now,  however,  doubt  whether  the  patent  conid  be  sop* 
ported  as  to  the  mooring-chain,  for  the  specification 
cannot  stand  as  a  description  of  a  new  combination  of 
known  principles :  it  claims  an  invention  as  to  a  part  of 
it,  which  certainly  is  not  new.  I  allude,  particularly,  to 
the  form  of  the  link.  The  specification  states,  that  the 
object  to  be  gained,  is  the  greatest  possible  strength 
from  a  given  quantity  of  materials,  keeping  in  mind  the 
direction  in  which  the  strain  is  to  be  borne.  It  after- 
wards says,  that  this  is  to  be  done  by  the  use  of  that 
which  is  new,  viz.  by  the  stay  introduced  between  the 
links,  and  which,  instead  of  entering  them,  embraces  tfaerr 
sides*    If  that  alone  was  to  he  done,  it  would  be  hew ; 

(a)  SJfmWr,  629. 

but 
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bot  tlie  specificattoti  fartlier  goes  on  to  say,  '^  It  is  evi«       ^^^h 
claif,  tlntf  of  ail  the  forms  and  constractions  that  can  be 
given  to  a  link,  that  form  and  construction  which  shall 
be  able  to  conYert  a  lateral  into  an  end  strain^  by  yield- 
ing support  to  the  opposite  sides  of  the  link,  is  the  one 
that  sbonM  be  preferred.''    It  appears  to  me,  that  the 
patentee  here  first  claims  the  merit  of  originally  using 
the  Hnks  in  the  particular  form  described  in  his  specifi- 
cation, instead  of  circular  linkst     Now  there  t:an  be  no 
doubt  that  links  of  that  form  had  been  used  long  be- 
fore.    Then  as  to  the  anchor,  the  invention  claimed 
is,   that  he  avoids  the  welding;  but  that   certainly 
is  not  new,  because  that  has   been  done  before^   in 
the  case  of  die  mushroom  and  adze  anchor,  tlic  pick- 
axe^ and  the  common  hammer.      It  is  said,  however, 
that  his  uvention  consists  in  the  application  of  that 
which  was  known  before  to  a  new  subject  matter,  viz., 
that  he  had,  for  the  first  time^  applied  to  the  manu« 
fiurturing  of  anchors,  a  mode  in  which  welding  was 
avoided,   iR^ich,   however,  had  been  long  practised^ 
in  other  instances  to  which  I   have  before  alluded; 
but  he   does  not    state    that    as   the  ground  upon 
which  he  had  applied  for  his  patent,  nor  state  in  the 
specification,   that  it  being  known  that  the  process 
of  welding  weakens  Ae  anchor,  he  had  first  applied 
to  an  anchor  a  mode  long  practised  in  the  manu- 
fiu^ture  of  other  instruments,  viz.  of  making  the  two 
flakes  of  one  piece  instead  of  two.    If  he  had  so  de^ 
scribed  his  process,    the  question  would  then  arise, 
whether  that  would  be  a  good  ground  for  a  patent.    I 
incline  to  think,  however,  that  it  having  been  long 
known  tliat  welding  may  be  avoided  in  instruments  of 
a  similar  form,  the  implication  of  that  practice,  for  the 
the  first  time^  to  a  ship^s  anchor  cannot  be  considered 
Vol.  IV.  Q  9  a  new 
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I92lk      a  Mw  (m^entioot  ajid,  therefore^  llutt  it  is  not  tlie  ground 
of  a  patent.  It  is  unnecessary,  however,  to  dedde  that 
qoestim  in  this  case^  becaose  the  patoitee  has  claimed 
the  modfi  of  avoiding  welding  as  a  new  discovery.  That 
is  not  a  new  discovery,  and  he  has  therefore  taken  oat 
his  patent  fiir  more  than  he  is  entitled  to ;  and  I  am  of 
opinion^  that  that  avoids  the  patent  in  toto.  For  the  king 
is  deceived;    the  patentee  is  represented  to  have  the 
nierit  of  inventing  two  things^  whereas  he  has  dis* 
covered  only  one ;  and  the  crown  might  have  considered 
the  discovery,  as  to  both»  a  safficient  ground  for  grant* 
ing  a  patentf  when  it  woidd  not  have  thought   so  of 
the  discovery  of  one  alone.      This   has   been   com- 
pared, in  argnmentt  to  the  case  of  a  grant  of  lands* 
If  in  the  same  deed,  there  were  included  three   con- 
veyances of  three  distinct  eistates  on  three  consider- 
ationsy  one  mi^t  be  set  aside  and  another  be  good; 
but  if  the  grant  were  upon  one  consideration  which 
was  bad^  the  whole  would  be  void,  because  the  osm* 
sidaration  would  fiul  altogether*    Now  the  present  case 
is  similar  to  that*  because  here,  the  consideration  to 
induce  the  king  to  grant  the  patent,  was  the  state- 
ment made  by  the  plaintiff  in  his  petition,  that  there 
had  been  three  inventions,  when,  in  fact,  there  had 
been  only  two.    The  united  consideration  upon  which 
the  whole  grant  was  made,  is  therefore  void ;  and,  con-^ 
sequently,  the  grant  itself  is  void.    I  am  therefore  of 
(^nion,  that  there  ought  to  be  a  new  trial. 

Rule  absolute,  (a) 

The  SoUciiat-Qeneral,  Gaselee^  Stephen^  and  P.  PU* 
lock^  were  to  have  argued  in  support  of  the  rule. 

(a)  Set  drtkwr  LeggaU'%  CSlSb  10  C9*Bep,  109. 
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1821, 

Wells  (gainst  Miles  and  Another. 

HTRESPASS  for  taking  and  carrying  away  plaintiff's  A  prewription 

wheat.     Plea,  that  the  Marquis  of  Buckingham  was  brought  into  • 

seised  of  the  manor  of  Aylesbwy  with  Biertan,  in  the  ^Jiaket- 

county  o(  Buckingham^  in  fee,  and  that  he,  and  all  those  JJSe^W 

whose  estate  he  had  in  the  manor  from  time  immemorial,  P^."  i»****^ 

'  within  the-"* 


had  been  used  to  hold,  at  the  town  of  Aylesbury^  on  6very  *««  fo'  ^  "»* 

which  thMil  bo 

Saturday  throughout  the  year,  a  market  for  the  buy-  there  uAA,  b 
mg  and  selling  of  corn,  grain,   &c.   usually  sold  a(  asdierecumot 
markets,  as  to  the  said  tnanor  belonging,  and  that  thti  m^  of 
said  Marquis,  and  all  those,  whose  estate,  &c  from  time  SuS^broui^t 
immemorial,  had  taken  a  certain  reasonable  toll  offffl  ^  *•"*"- 
common  grain,  &c.  brought  to  the  said  tcmrn  of  Ayle^ 
hmy,  to  be   sold  on   any  market  day  there^  whereof 
any  part  was  pitched  within  the  said  market  for  sale, 
and  which  said  common  grain,  &(^'shoilld  be  there  sold 
on  the  market  day,  subjept  to  certain  exceptions  there- 
in set  forth.     It  then  stated,  that  the  Marquis,  on  &c. 
demised  by  indenture   unto  the    defendant,  the^  tolls 
payable  at  the  market  for  one  year,  by  virtue  oiixAich 
said  indenture  the  defendant  entered  upon,  and  took  the 
said  toll  so  demised,  and  was  lawfully  possessed  thereof. 
It  further  alledged,  that  on,  &c  the  plaintiff  brought  into 
tAe  said  town  oi  Aylesbury,  for  the  purpose  of  being  sold     ^ 
there^  a  quantity  of  wheat,  and  did  then  and  there  pitch 
a  part  thereof,  that  is  to   say,  one    sack  thereof  re- 
spectively within  the  said  market  for  sale^  the  residue 
of  the  wheat  being  deposited  within  the  town  otAyleS" 
huh/,  and  which  quantity  of  wheat  was  then  sold  upon 
the  market-day,  at  the  market.     By  reason  whereof^ 
Q  q  2  the 
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|821«  the  defimdant  was  entitled  to  take  from  the  «aid  wheat* 
'       the  tolls  so  due  and  payable^  and  so  justified  the  taking 

agabui  of  the  wheat  in  question,  as  the  tolL  Replication  denied 
the  prescription  stated  in  the  plea,  upon  which  issoe  waa 
joined.  The  cause  was  tried  before  Hcirayd  J.  at  the 
Buckingham  Summer  assizes,  1820,  and  the  juiy 
found  a  verdict  for  the  defendant  A  rule  nisi  for  enter- 
ing judgment  for  the  plainti£^  non  obstante  veredicto^ 
liaying  been  obtained  by  Blosset  Serjt.  in  last  Mickailma$ 
term, 

Tindal  now  shewed  cause  against  the  rule.  The 
jury  having  found  that  the  prescription  stated  in  the 
plea  was  proved  in  fact,  the  burthen  of  shewing  it  to 
be  bad  in  point  of  law,  lies. on  the  plaintiff  In  the 
Terms  de  la  Jjq^  toll,  or  tolne^  is  defined  to  be  a  *'  pay- 
ment used  in  cities^  Unom^  markets,  and  fairs,  for  goods 
and  cattle  brought  thither  to  be  bought  and  sold ;  and 
is  always  to  be  paid  by  the  buyer,  and  not  by  the  seller, 
except  there  be  some  custom  otherwise."  And  Iiord 
Gsif,  in  2  Inst.  ^20.,  defines  it  to  be  *^  a  reasonable  sum 
pf  monqr  due  to  the  owner  of  the  fair  or  market,  upon 
sale  of  things  tollable  within  the  fair  or  market,  or  for 
stallage^  picage^  or  the  like."  The  places  the  time,  the 
sale  of  the  goods,  and  the  payment  by  the  buyer,  are 
therefore  the  essential  characteristics  of  toll,  and  the 
toll  claimed  in  this  plea  answers  the  definition  in^Il 
these  points.  First  as  to  place;  the  place  is  substan* 
tially  Hie  lawn  in  which  the  market  or  foir  is  held,  for 
where  no  precise  limite  are  fixed,  the  market  and  town, 
are  co-extensive.  Lord  Coke  in  2  Inst.  220.,  after 
citing  from  the  Mirror,  ^  negotiator  in  vulgo  si  quid 
mercatus  foerit  in  eam  rem  te^timonia  habeto;  nemo 

extra 
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extra  appidumf  nisi  prsesente  praeposito  aliisve  fide  dig^       18S1# 
nis  hominibus,  quicquam  emito  ;*'  and  from  another  part       ^^j^ 
of  the  ;«aie,  **  Ne  quis  extra  oppidum  quid  emat;"  8ay%       Sf^^ 
**  in  these  laws,  oppidum  is  taken  for  fair  or  markHJ'    In 
Curwen  v.  Salkeld  (a),  it  was  expressly  held  that  the 
lord  of  a  manor,  to  whom  the  grant  of  a  market  was 
made  iffira  viUam  de  W*  &€.«  whether  vilU  extend-  to     - 
the  town  of  JF»  or  to  the  township  or  parish  of  JV*  **  has 
a  right  to  remove  the  market  place  from  one  situation 
to  another  within  the  pr^nct  of  his  grant.'*     Besides 
these  express  authorities,  it  is  evident  from  analogy  to 
all  the  rules  which  relate  to  sales  in  market  overt,  that 
the  market  itself  is  not  confined  to  any  precise  limits* 
In  2  Inst.  713.,  it  is  laid  down,  that  the  sale  must  be 
made  in  a  place  thfifc'  is  overt  and  open,  not,  in  a  back 
room,  warehouse,  &c  and  the  same  rule  is  laid  down  in 
5  Co^  83#    That  was  the  case  of  plate  stolen,  and  sold 
openly  in  a  scrivener's  shop  on  market  day,  as  eyery 
day  is  market  day  in  London  except  Stmday^  in  which  it  . 
was  held,  that  such  sale  does  not  change  the  property; 
and  after  stating  the  law  as  to  London^  Lord  Coke  add% 
*^  Note,  reader,  the  reason  of  this  case  extends  to  all 
markets  overt  in  England.*'    Now  the  very  exception  of 
a  back  room  or  warehouse  in  the  Institute  clearly  impliesi 
that  the  sale  may  be  made  in  every  other  part  of  the  town 
where  the  shops  are  open,  and  proves  consequently,  that 
tlie  market  is  not  limited  by  law  to  any  particular  part  of 
the  town.    In  Dixofi  v.  Robinson  (6),  where  the  issue  was, 
whether  the  bailifi^,  8cc.  otAndover  had  power  to  keep  a  fidr 
at  lya^ill  in  any  one  place  where  they  pleased,  the  Chief 
Justice  is  rqx>cted  to  have  said,  **  If  the  place  be  not 

(a)  9  Eatt,  538.  (»)  3  Mod.  107. 

Q  q  3  limited 
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•18SI.      Kmtted  by  the  king's  grant,  they  may  k6ep  it  where 
.^^^^       they  please,  or  rather  where  they  can  most  conveni- 
ently; and  if  it  be  so  limited,  they  may  keep  it  in  what 
palt  of  such  place  they  will  ;**  and  in  Ctirioen  v.  Sal^ 
ieldj  it  was  expressly  held,  that  after  a  fbrmal  removal 
of  the  market,  persons  who  brought  goods  to  the  spot 
from  which  the  market  had  been  removed  would  be 
trespassers;  but  still,  while  the  lord  permitted  it,  the 
whole  town  might  be  the  market.     It  would  indeed  be 
absurd  to  say,  that  a  sale  is  not  to  be  considered  as 
having  been  made  within  the  market,  because^  on  the 
particular  occasion,  there  were  more  cattle  or  goods 
brought  to  market  than  could  stand  within  the  limits 
df  die  market-place.    Kerby  v.  Wkkhehm  {a\  however, 
is  an  express  authority  to  shew,  that  com  brought  into 
tke  tatxm  to  be  sold  at  the  market,  is  to  be  considered  as 
if  it  were  brought  into  the  market  itself.     That  was 
trespass  for  taking  three  bushels  of  com  at  Wcdlingfiri. 
The  plea  stated  a  grant  by  Car.  2.  to  the  mayor,  &c.  of 
Waiting  ford  of  a  market,  and  that  **  the  mayor  should 
*•  have  toll  of  all  corn  brought,  sold,  or  delivered,  or 
^  contracted  for,  on  the  market  days.**   Without  alleg- 
ing in  the  prescription  that  the  corn  should  be  brought 
wUkin  the  market^  the  plea  then  stated,  that  one  J.  JP. 
brought  into  the  said  town  {ad  viHam  sUam)  five  quarters 
6f  barley,  to  be  th^rc  sold,  and  sold  it  to  the  plaintiil^ 
and  that  the  defendants  took  the  toll.     Replication,  that 
the  five  quarters  of  barley  were  not  sold  within   the 
Inarket.    Demurrer.    And  judgment  was  given  for  the 
plaintifi^  on  the  ground  that  no  place  was  alleged  where 
the  barley  was  sold.    The  defendant's  counsel  argued; 

(a)  2  Luiw*  1498. 
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that  it  raott  be  intended  that  it  was  sold  at  WaUingJbrd^       l**'* 


Watts 


for  the  presciiptfon  was  alleged  to  be  at  JVaBingJ'brdi 
the  barley  was  taken  to  WaUingJbriy  and  sold  on  the  same  ^SJS 
day;  and,  therefore^  it  most  have  been  sold  th6re.  Judg- 
ment, nevertheless,  was  given  ibr  the  plaintiff,  Powett  X 
K&ying,  that  the  king  could  not  grant  a  toll  for  things  not 
brought  into  the  market  to  be  sold,  and  that  ^e  villa  ih 
that  case  should  be  taken  for  the  market.  This,  therefore^ 
is  a  strong  authority  to  shew,  that  the  whole  town  may  be 
considered  the  market  The  second  essential  charac- 
teristic of  toll  is  the  time.  Now,  in  this  cas^  the  plea 
states,  that  the  corn  was  both  brought  into  the  town 
and  sold  on  a  market-day.  Thirdly,  as  to  the  sale. 
The  authorities  are  decisive  that  toll  is  not  due  untli 
the  thing  is  sold.  Letghi  v.  Ptftn*  (a)  Here  there  ts 
an  express  all^ation  of  an  actual  sale,  and  the  toll  is 
-in  fiiet  paid  by  the  buyer,  for  it  is  taken  out  of  the 
bulk.  A  dedsion  in  this  case^  in  fitvour  of  the  defend- 
ants, will  not  be  inconsistent  with  any  decided  ca^e. 
Biah^  V.  Dinudale  {b)  is  an  authority  only  to  shew^ 
that  a  distress  cannot  be  taken  for  goods  fraudulently 
sold  Old  of  the  market  to  avoid  the  toll  $  but  that  the 
party  injured  must  bring  a  special  action  on  the  case. 
There  Cooper^  on  a  market-day,  sold  to  Blahey^  at  his 
house  hi  JUjMffh  thirty-two  bushek  of  wheat,  whidi 
were  at  Coaper^n  house,  ten  miles  out  of  the  borough  of 
jRt^on,  to  be  delivered  within  a  mcmth;  within  the 
month  the  com  was. sent,  on  a  market-day,  to  the 
plaintiff's  house  at  Bipon^  and  the  toll  taken  when  it 
had  got  to  Elake^t  house.  In  that  case  die  corn  was 
^never  brought  into  the  town  to  be  sold;  and,  therefor^ 

(a)  S  Xitfip.  1351.  (»)  Otwper,  6«1.  ' 
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IBli*  there  was  no  pretence  for  saying  that  toll  was  doe.  In 
BStt  T.  Smith  {a\  it  was  held,  that  a  prescription  for 
toll  in  respect  of  goods  sold  ly  sanipU^  and  afUrwari$ 
brought  into  the  market  cannot  be  supported,  but  that 
case  turned  expressly  on  the  mode  in  which  the  pre- 
•criptbn  was  alleged^  viz.  a  sale  hf  sampkj  which  is  of 
modem  introduction,  and  not  the  subject  of  prescrip 
lion.  But  this  sale  was  not  by  sample^  for  the  goods 
were  brought  into  the  market.  The  buyer  and  the 
sdler  had  all  the  benefit  of  the  market.  This  cas^ 
therefore,  is  distinguishable,  for  it  is  neither  a  sale  by 
sample,  nor  so  allq;ed.  In  MouUy  v.  Pierson  (6),  an 
allq[ation  of  daim  for  toll  of  goods  sold  in  a  market,  way 
held  to  be  suj^rted  by  proof  that  toll  was  taken,  and 
goods  brought  into  the  market  and  sold  there*  It  is  of 
great  seryic^  not  only  to  the  owner  of  the  market^  but  to  , 
the  public,  that  the  remedy  by  distress  should  be  sup- 
ported, as  it  avoids  a  multiplicity  of  actions.  And  as  the 
prescription  set  out  in  the  plea  does  not  break  in  upon 
any  decided  case^  and  has  been  found  to  have  existed  in 
point  of  fiict,  judgment  ought  to  be  for  the  defendant. 

Abbott  C.  J.  I  think  that  the  rule  for  entering  judg^ 
ment  for  the  plaintifl^.  non  obstante  veredicto  must  be 
made  absolute.  The  question  raised  upon  the  pleadings 
has  in  foct  been  decided  by  the  opinion  of  iVtid?  Justice, 
in  the  case  of  Kerby  v.  Whkhelam  (r),  and  the  late  case 
oiHiU  V.  Smithj  {d)  m  the  Exchequer  Chamber.  Accords 
ing  to  those  authorities,  toll  can  only  be  taken  in  respect 
of  things  actually  brought  into  the  market^  and  there  sold. 

(a)  4  Tall«^  5SO.  (6)  4  7.  fi.  1(H.  ^    .     r 

\c)  9jAthis  J498,  {d)  f  T'mmi.SfO.  ^ 

It 
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It  13  BQt  necessary  here,  to  decidey  whether  in  any  182)* 
case  the  whole  town  may  be  ^sonsidered  as  a  market,  be- 
cause the  plea  in  this  ca^e  does  distinguish  the  market 
from  the  town.  It  speaks  of  the  towA  as  the  place  to 
which  the  whole  quantity  of  goods  are  brought,  and  it 
speaks  of  the  market  as  the  place  where  a  portion  of  the 
goods  only  are  pitched  for  sale.  On  the  face  of  the 
plea,  that  portion  may  be  a  mere  sample,  a  small  quan- 
tity which  a  man  may  take  from  his  pocket  and  place 
on  the  ground  in  the  market-place.  The  plea,  there^ 
fore,  having  distinguished  the  town  from  the  market,  it 
appears  to  m^  that  the  defendant  claims  a  toll  for  goods 
not  brought  into  the  market  for  sale,  and  that  being  so^ 
then  acconling  to  the  authorities  to  which  I  have  already 
referred,  that  claim  cannot  be  sustained  in  point  of  law. 
The  plea,  therefore  is  bad,  and  this  rule  must  be  mad^ 
absolute. 

HoLBOTD  J.  I  am  of  the  same  opinion.  Upon  this 
plea,  it  cannot  be  considered  that  the  whole  of  the  corn 
was  brought  into  the  market,  for  it  expressly  states, 
that  the  whole  was  brought  into  the  town,  and  thi^t 
only  part  was  brought  into  the  market;  the  plea  tbere- 
fore,  distinguishes  between  the  town  and  the  market*  In 
order  to  make  it  a  valid  plea,  it  should  have  stated*  that 
the  whole  of  the  gpods  nfere  brought  into  the  market. 
In  Hill  y.  Smithy  the  precise  point  decided  was,  that  a 
prescription  in  .respect  of  goods  sdd  by  sample  in  a 
.mc^ket^  and  afterwards  brought  into  the  city  to  be  do- 
liveredj^  could  not  be  supported.  The  foundation  of 
the  judgment  in  that  case  was,  that  toll  was  not  due  in 
resp^t  of  goods  not  brought  into  the  market.  Lord 
Chief  Justice  Mansfield  says^  '<  7^e  sale  by  sample  has  no 

cou« 
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liBSl.        connection  with  the  market ;  the  com  so  fiold  b  never 
""^^       brought  into  the  market ;  and  if  toll  might  be  demanded 
AMmM        fbr  com  so  sold,  I  cannot  see  why  it  might  not  be  de- 
'  ihanded  fbr  any  sale  whatever  contracted  for  in  a  mar- 
ket ;  for  the  sample  is  only  used  to  shew  the  quality  of 
the  thing  sold."    And  after  observing  on  the  nature  of 
a  sale  by  sample,  he  says,  <<  The  com  is  not  sold  in  the 
.  .market,  and  the  toll  to  be  paid  for  a  sale  in  a  market,  is 
for  cora^  bronchi  into  the  market  and  there  sold"    And 
then,  after  citing  the  2  Inst.  220,  and  2  Inst.  718.,  and 
stating  that,  the  sale  by  sample  is  directly  contrary 
to  the  origin  and  purposes  of  markets,  he  says,   ^  In 
Mosdey  v.  Pierson^  the  Court  said,  that  the  very  words, 
*'  sold  in  a  market,"  implied  that  the  thing  must  be  in 
the  market"    He  then  says,  <*  No  particular  case  has 
been  cited,  in  which  there  has  been  an  exact  decision 
.   that  toll  shall  not  be  taken  for  goods  not  brought  into  a 
market;  but  in  Luteo.  1502.  PcfwellJ.  said,  that  the 
king  could  not  grant  a  toil  of  things  not  brought  into 
the  market;  and  Lord  Chief  Baron  Comynsj  in  title 
Market  J  adopts  the  doctrine  of  FamelL    All  the  doctrine 
of  sales  in  market  overt  militates  against  any  idea  of  a 
sale  by  sample,  for  a  sale  in  market  overt  requires  that 
the  commodity  should  be  openly  sold  and  delivered 
in  the  market ;  and  Lord  CbAeso  says  in  hhr  5  Bep.  82. 
and  that  every  part  of  both  the  treaty  and  completing 
of  the  sale  must  be  in  the  market  overt."     The  reason- 
ing of  Lord  Chief  Justice  Mansfield,  in  Hill  v.  Smiik^  was, 
that  no  toll  could  be  due  upon  a  sale  by  sample^  because 
no  toll  was  due  at  common  law  for  goods  not  brought 
into    market      Tliat  case  is   an    authority  to   shew, 
that  no  toll  was  due  in  this  case,  for  the  ■  com  which 
is  alleg;ed  in  the  plefi  tp  havp  beeo  brought  into  the 
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town  only,  and  not  into  the  market.     I  think  therefore        1821. 
that  this  rule  must  be  made  absolute. 


Best  J.    I  am  of  the  same  opinion.    In  the  case  of 
Hill  V.  Smithy  which  has  been  so  fully  commented  upon 
by  my  Brother  Halroydj  it  was  decided,  that  toll  is  not 
due,  except  for  property  actually  brought  within  the 
market.    Now  upon  this  plea,  it  is  perfectly  clear,  that 
only  part  of  the  property  was  brought  into  the  market, 
and  the  remainder  was  kept  without  the  market,  and 
sold  without  the  market    If  the  distress  were  taken  in 
respect  of  com  sold  without  the  market,  for  which  no 
toll  was  due^  it  cannot  be  supported.  The  cases  referred 
to  in  argument  only  shew,  that  a  market  and  town  may 
be  co-extensive,  and  that  unless  the  lord  of  the  market 
is  limited  to  hold  his  market  in  some  particular  place  in 
the  town,  he  may  hold  it  in  any  part  of  the  town  he 
pleases ;  but  they  do  not  shew  that  he  will  then  have  a 
right  to  claim  toll  for  goods  in  that  part  of  the  town 
which  is  not  a  market     Those  cases,  therefore,  are  not 
in  point;   for  the  question  here  is,  not  whether  the 
Marquis  of  Buckingham  had  a  right  to  appoint  a  parti- 
cular place  as  the  market,  but  whether  the  whole  of  the 
com  was  brought  into  the  market.     It  is  stated  in  the 
plea,  that  part  of  the  com  was  out  of  the  market,  and 
that  being  so,  I  am  of  opinion  that  the  plea  cannot  be 
supported,  and,  consequently,  that  this  rule  must  be 
made  absolute. 

Bhssett  Serjt,  Storks^  and  Daoer  were  to  have  argued 
in  support  of  the  mle. 

Rule  Absolute,  (a) 
.  ...  (»)  ^i^Ji  wnsibmt. 


Wsixs 
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1821. 


BeALEi  survivinj^  Partner  of  Long,   against 

NiNDt 


^P^SkSibr  ASSUMPSIT  by  plaintifi^  as  aurviviiig  partner  of 
^e  iMyment  of  Lofig^  deceased,  for  work  aiid  labour  as  attocnks 
biu^admiifted  and  solicitor^  Plea  first,  non-assumpsit;  2dlyi  qpn- 
assunipsit  infra  sex  annos ;  Sdly,  set-o£    At  the  trial,  be« 


bill;  but  stated 

that  it  hMl  been  fiH*e  Bichardson  J.,  at  the  Worcester  summer  arises,  1820, 
^^''^^  it  appeared  that  the  action  was  brought  by  the  plaintiff 


wiioh^drer'^'  as  surviving  partner  of  Lang^   to  recover  323A,   the 

•momit'mit  of  ^'^'^^^^'"'^^  of  their  bill  for  business  doQe  from  Januatyf  I SIO, 

•|2^^^     tothe28thof  4pii/,  1812.    JSorA;  and  ZiOi^  dissolved 

'bands.  QuOTCb  partnership  at  the  end  of  1812,  and  Long  died  in  1817* 

wbctbeTf  in  or- 
der to  take  tbe  To  take  the  case  out  of  the  statute  of  limitations,  it  was 

case  out  of  the  " 

i  of  limi.  proved  that  in  Jtme^  1819,  the  defendant  oune  to  Beal^9 


denoe  is  admis.  office^  wheu  the  hitter  said,  *<  Mr.  Nindf  I  bdieve  there 
SSr^etir  >»  A  bill  due  from  you  to  Long  and  Beak."  Nind  said* 
^^^  <'  He  believed  there  had  been  a  bUI,  but  that  they  had 
^^ST^  teceived  the  money,  and  that  there  was  a  balance  due 
each  eyidence    to  him  from  Long^s  exectttors.**    Long  was  also  a  part- 

ie  adiniMible» 

if  at  aU,  oolj     ner  in  a  banking  concern,  but  Beale  had  nothing  to  do 

wbere  Uie  de— 

fendant  states  with  that.  At  a  Subsequent  meeting  Beiale  said  to  Nind, 
dischamd  b^  *'  If  you  havc  paid  this  bill  to  Zrfvig  and  Bealff  I  have 
1^^^  to  which  received  no  account  of  it,  and  1  shall  not  be  satisfied  till 
Jj^l^  J]^  you  shew  roe  the  receipt,  and  I  shall  proceed."  Nmd  said, 
d '^ 'tcdibe  ^^^^^  ^^  always  a  floating  balance  in  his  hands,  and 
time  and  mode  that  he  had  paid  himself.    Tbe  plaintiff  called  a  cleric 

ao  stnct]  J  thai  . 

it  is  impossible  of  the  banking-house  in  which  L(mg  was.  concema^ 

it  could  be  diK 

charged  in  any  who  pcoved  the  State  of  the  accounts  between  Nind^BDUlL 


thanihaiveci.  i^oii^  for  three  ycars  previous  to  March,  1812*    Nmd 
•^  had 
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had  a  private  accoant  with  Long^  and  Long  had  re*  1821. 
ceived  money  of  Nind  on  account  of  the  sale  of  an. 
estate,  and  on  the  9th  Jidi/t  1811,  the  account  was 
settled,  and  Nind  was  paid  the  bala  ce  to  that  time. 
Afterwards  2500/.  was  paid  in  on  account  of  Nind^^ 
which  he  drew  out  The  bill  of  Lang  and  Beale^  for 
btisiness  done,  was  never  brought  into  the  banking 
account,  and  the  balance  was  finally  against  Nind* 
On  the  part  of  the  defendant,  evidence  was  given  of 
payments  made  to  Long  in  1810  and  1811,  one  of 
which  only,  viz.  85002.,  was  subsequently  to  the  9th 
JUfyf  ^hen  the  accounts  were  settled.  The  learned 
Judge  told  the  jury,  that  if  the  conversation  of  the  de- 
fendftnt  referred  to  the  private  account  with  Long^  and 
there  was  no  other  account  with  him  than  that  pro- 
duced, the  defendant  appeared  to  be  mistaken  in  sup- 
posing that  the  balance  was  in  his  favour ;  and  he  left 
it  to  the  jury  to  consider,  whether  the  plaintiff's  de« 
mand  was  satisfied  by  payment  or  set-ofl^  and  the  jury 
firand  a  verdict  for  the  defendant.  A  rule  nisi  having 
been  obtained  in  last  Michaelmas  term,  on  the  ground 
that  this  was  a  verdict  against  evidence, 

Jerois  and  Ptdler  now  shewed  cause.  In  Swann  v. 
SoweU{a)9  it  was  expressly  held,  upon  a  plaintiff's 
shewing  the  defendant  a  promissory  note  within  six 
years,  and  the  latter  saying,  ^<  You  owe  me  more  money, 
I  have  a  set-off  against  it,"  that  that  was  not  sufficient 
to  'take  the  case  out  of  the  statute.  Although  Besi  J. 
differed  fit>m  the  rest  of  the  Court,  yet  he  said,  that  <<  if 
thle  ^ttiess  hiid  said  that  the  defendalit  had  acknowledged 

(a)  Sir,  {^.759. 

.   that 
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.1821.  that  the  debt  once  existed,  but  added  that  it  was  pmid^ 
he  should  have  noDsuited  the  pbuntiff ;  because  pajment 

9giKhut  destroys  the  original  debt,  and  may  be  given  in  evidence 
under  the  general  issue;  but  a  set-off  does  not  destroy 
the  original  debt,  and  cannot  be  jpven  in  evidence 
Without  a  plea  or  a  notice  of  set-off.  Here,  the  d^nd- 
ant  said  that  the  debt  had  been  paid,  and  besides,  there 
is  8  plea  of  set-off."  That  case  is,  therefore,  expressly 
m  point,  and  the  plaintiff  here  ought  not  to  have 
been  permitted  to  contradict  a  part  of  the  defendant's 
statement*^  Besides,  in  this  case,  the  defimdant  al- 
leged, that  Long  had  paid  himself  out  of  a  floating  ba- 
lance in  his  hands,  '  The  plaintiff's  evidence  only  went 
to  shew,  that  he  had  not  paid  himself  previous  to  181^ 
and  there  is  no  evidence  as  to  what  took  phioe  at  a 
subsequent  period.  ' 

W.  K  Taunton  and  Campbell^  contra.  The  defendant 
has  admitted,  that  the  debt  once  existed,  and  has  added, 
that  it  was  discharged  by  a  particular  mode  of  pay- 
ment Then  it  was  competent  to  the  plaintiff  to  shew, 
that  it  was  not  so  discharged,  according  to  the  opinion 
of  Gibbs  C.  J.  in  HelUngs  v.  Shaw,  (a)  The  defendant 
alleged  that  Long,  had  paid  himself  out  of  a  floating 
balance  in  his  hands.  It  was  expressly  proved,  that  the 
account  between  Liong  and  Nind  had  been  settled  in 
1811,  and  that  this  bill  had  never  been  brought  into 
the  account 

Abbott  C.  J.     I  am  by  no  means  satisfied   upon 

proof  of  the  conversation  held  with  the  defendant,  that 

itwas  competent  to  the  plaintiff  to  go  into  the  whole  of 

(o)  7  Taunt.  €08, 

the 
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th^  accounts  between  Long  and  the  defendant,  to  ialfify  -     18S1. 
what  the  latter  said.    Admitting,  however,  that  that        ^^xt 
collide  be  done,  it  is  not  made  out  to  my  satisfaction,        agakut 
that  the  defendant's  assertion,  that  this  matter  had  been 
.settled  between  lAMg  and  him,  was  untrue ;  and  I  can- 
not therefore  say,  that  the  jury  have  come  to  a  wrong 
conclusion.    The  rule  must  therefore  be  discharged. 

Baylet  J.  The  onus  of  taking  a  case  out  of  the  sta- 
tute of  limitations  is  upon  the  plaintifi;  In  order  to 
do  so  in  this  case,  he  proves  a  conversation,  which  per- 
haps is  the  worst  description  of  evidence  upon  such  a 
subject.  The  subs^mce  of  it  is,  that  although  there  was 
once  a  debt,  yet  that  debt  had  been  discharged  by  the 
fiiot  otLong,  the  deceased  partner,  having  paid  himself, 
out  of  money  in  his  hands  belonging  to  Nind.  It  is 
contended,  that  the  plaintiff  has  a  right  to  falsify  that 
allegation  of  the  defendant ;  and  that  by  so  doing,  there 
remains  an  acknowledgment  of  a  debt,  which  is  an 
answer  to  the  statute  of  limitations.  The  only  authority 
applicable  to  this  poin^  is  certainly  a  very  great  autho- 
rity, viz.  that  of  Lord  Chief  Justice  GibbSf  in  the  case 
of  Hellings  v.  Shaw  (a).  After  lamenting  that  the 
Courts  have  not  confined  themselves  to  the  words  of  the 
statute^  he  proceeds  thus :  <^  There  are  three  cases  in 
which  the  words  of  the  statute  would  discharge  the 
defendant,  but  in  which  the  Courts  have  held  him 
liable.  One  is  where  the  defendant  has  admitted,  that 
the  debt  is  unpaid,  but  has  stated  that  it  was  disebarged 
by  the  lapse  of  time ;  another  is,  where  the*  defendant 
has  stated,  not  that  the  debt  remained  due,  but  that  it 
is  discharged  by  a  particular  means  to  which  he  has 

(a)  7  T^mm.  eia. 

with 


Mnuk 


<7«  CASES  IN  TRINITY  TEItlt 

1891  •  ^(^  precuion  referred  himselPy  and  where  he  ha.c'detq;- 
Hated  that  titne  and  mode  so  strictly,  that  the  Court  can 
say  it  is  impossible  it  had  been  discharged  in  any  other 
mode:  there  the  Courts  have  said,  that  if  the  plainitiiF 
can  disprove  that  mode,  he  lets  himself  in  to  recover,  by 
striking  from  under  the  defendant  the  only  grouric*  on 
which  he  professes  to  rely."  (a)  I  certainly  am  not  aware 
of  the  cases  to  which  my  Lord  Chief  Justice  CUbbs  refers 
to  support  that  proposition ;  but,  admitting  tliat  proposi- 
tion to  be  true^  I  think  that  this  case  does  not  fell  within 
it.  The  defendant  here  has  not  stated  that  the  debt  was 
discharged  by  particular  means,  to  which  he  has  with 
precision  referred.  He  has  not  designated  the  time  and 
mode  so  strictly  that  the  Court  must  say  it  is  impossi- 
ble it  can  have  been  discharged  in  any  other  mode.  Hie 
defendant  has  only  stated,  that  Long  had  pud  himself  out 
of  a  floating  balance  in  his  hands.  It  is  not  stated  either 
when  he  paid  himself,  or  when  the  floating  balance  was 
in  his  hands.  It  is  said  that  the  allegation  that  Long 
had  paid  himself  out  of  the  floating  balance  is  false,  be- 
cause in  fact  he  had  not  paid  himself  out  of  that  floating 
balance  which  was  in  his  hands  up  to  Marck^  1812.  It 
is  not  inconsistent  with  NituTs  declaration,  that  subse- 
quently to  Marchf  1812,  he  had  money  in  Long*8  hands, 
or  that  Long  had  paid  himself  after  that  period.  I 
am  aware  that  the  partnership  between  Long  and  Beak 
was  dissolved  in  Marck^  1812,  but  a  payment  on  account 
of  the  partnership  to  either  party  after  that  period 
would  be  a  payment  to  both ;  and  I  am  strongly  inclined 
to  believe  that  this  debt  was  paid  by  Nind  to  Long^  add 
that  Becde  knew  it;   for  it   appears  in  evidence  that 

(a)  But  tee  tbe  Judgmtnt  of  Gihb$  C  J.  asreportcd  in  1  B.  l/bof^044. 
where  he  confines  hi«  obiefTatlotf  to  the  ciie  of  a  defendent  cUniifng 
ItfediKboge  under  a  fvrdim  iiufmiiifiUi  to  which  htwithpifcisioBfirfien. 

Long 


.Nun). 
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XiOff^  was'  the  person  with  whom  Nind  was  in  the  habit  J  82U 
of  transacting  his  business.  Beale  and  Long  were  at  .  «^ 
variance  with  each  otlier;  but  unless  the  latter  had 
stated  to  Beak  that  ^iW  had  paid  him  the  money,  I 
think  it  probable  xheX  Beale  would  not  have  suffered  so 
lar^^c  a  sum  as  323/.  to  have  been  oiitstanding  in  the 
hana  of  the  defendant  for  so  long  a  period. 

HoLROYD  J.  I  think  that,  after  the  declaration  of 
the  defendant,  the  evidence  given  was  not  sufficient  to 
takd  this  case  out  of  the  statute  of  limitations.  Admit- 
ting that  the  proof  given  by  the  plaintiff  is  admissible 
in  evidence,  still  the  defendant  alleges  that  payment  had 
been  made  of  his  bill  to  Long^  by  the  latter  retaining  the 
amount  out  of  a  floating  balance  which  liad  been  in  his 
hands.  Now  the  assertion  of  his  having  paid  it  is  not 
inconsbtent  with  the  evidence,  for  he  might  have  paid 
the  balance  due  on  the  bill  without  having  it  entered 
into  any  account  at  all.  If  the  defendant  Nind  hvA 
said,  ^^  Long  has  paid  himself,  and  you  will  find  an 
item  of  that  payment  in  the  account  at  the  bank,"  then, 
supposing  this  proof  to  be  admissible  (with  respect  to 
which  I  give  no  opinion),  and  that  it  bad  been  proved 
that  no  such  item  was  in  that  account,  it  would  have  falsi- 
fied the  statement  which  Nind  hod  given,  and  left  the 
rest  of  the  evidence  as  true ;  and  then  the  question  would 
arise,  whether  the  case  was  taken  out  of  the  statute  of 
limitations.  There  is,  however,  no  evidence  to  disprove 
the  truth  of  any  thing  he  stated.  I  think,  therefore, 
that  there  ought  not  to  be  a  new  trial. 

Best  J.    I  am  clearly  of  opinion  that  there  is  hot 

sufficient  evidence  in  this  case  to  negative  the  fact 

Vol.  IV.  R  T  aUeged 
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J82U  alleged  by  the  defendant  The  declaration  is  not,  as  it 
g^^^^  is  supposed  to  be,  an  assertion  that  the  money  was 
again&t  paj^j  in^Q  the  banking  account;  but,  generally,  that 
although  there  was  a  bill,  it  had  been  paid.  It  might 
have  been  paid  in  any  other  mode  than  through  the 
medium  of  a  banker.  Now,  here,  if  the  declaration 
could  be  falsified  at  all,  it  must  be  fidsified  by  clear  and 
precise  evidence  i  but  the  evidence  only  goes  to  shew 
that  there  was  not  any  payment  of  it'  entered  in  the 
banking  account.  That  does  not  by  any  means  esta- 
blish that  Long  might  not  have  retained  some  of  Nin^s 
money,  and  not  have  entered  it  in  that  account  I  think, 
therefore,  that  there  ought  not  to  be  a  new  trial. 

Rule  discharged* 


Wright  against  Stephens. 
Where  a  leiuu  '^PHE  Master  of  the  Rolls  sent  the  following  case  for 

tor  bequeathed      JL.  ^ 

aU  his  bouses  '    the  opinion  of  this  Court.     Thomas  Stephens  duly 

IF.  to  his  wile,  mad^  signed,  and  published  his  will,  which  was  duly 

ha  deoJ^Jto  attested  by'three  witnesses,  and  of  which  the  following 

^J^^^  is  a  copy.     «  This  is  the  last  will  and  testament  of 

■OD,  orsury^v-  ^*f 

in*hlA*of  iSfs    ^^^^^  Stephens^  of  Tynemouth^  in  the  county  of  -Nor- 

to  daughters;     thtwiberlandy  ship-owner.     I  bequeath  to  my  dear  be- 
and  his  copy- 
hold land  at  X.    loved  wife,  all  those  houses  and  premises  in  thetown^ip 
to  his  eldest 

soii;an^iii      of  WhUleyy  with  all  plate  and  furniture;   100/.  per 

case  of  his  de-  «       «        .«<•  ■■  •         ■. 

cease,  to  the  annUm  for  her  life,  and,  at  her  decease^  to  go  to  my 
on  in  rotation;  cidest  SOU  ot  Surviving  sons;  and  in  lack  of  sons,  to 
wwX^gh-  daughters :  To  my  eldest  son,  Charles,  I  leave  the  copy- 

ters ;  and  di- 
rected his  personal  property  to  be  equally  divided  among  the  remaining  children :  Hdd, 
that  the  son,  who,  at  the  death  of  the  tesUtor,  was  the  eldtest,  undfr  the  wQl.  and  as  heir  at 
law,  took  a  fee  in  the  premises  at  ^.^  subject  to  his  mother**  life-estate,  tnd  a  fee  in  the 
copyhold  land  at  Z. 

hold 
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bold  land  at  the  Unks  and  the  Moatf  and  freehold  18S1. 
houses  at  CuUercoats:  and  in  case  of  his  decease^  to  the  Z. 
eldest,  and  so  on  in  rotation ;  and  in  lack  of  son&  to  agmnu 
daughters.  AH  my  shipping,  and  other  money  proper,  are 
to  be  equally  divided,  share  and  share  alike,  among  the 
remaining  children,  to  be  paid  them  when  they  arrive 
at  the  age  of  21  years,  share  and  share  alike,  their  m9- 
ther  to  have  the  bringing  of  them  up,  until  thq^  arrive 
at  maturity ;  I  allow  for  the  same.  I  appoint  for  my  exe- 
cutors, JD.  &,  of  London^  J.  C,  of  Tynemouth^  and 
Z.  iS.,  of  Whitley;  and  the  said  Jane  Stephens.  The 
copyholds  were  duly  surrendered  to  the  use  of  the  will. 
The  testator  died,  leaving  Jane  Stephens^  his  widow,  and 
Charles  Butherford  Stephens^  his  eldest  son  and  heir  at 
law,  and  also  his  customary  heir.  The  question  was,' 
what  estate  or  interest  Charles  Rtdherford  Stephens^  the 
eldest  son  and  heir  at  law,  and  customary  heir  of  the 
testator,  took  under  his  will,  or  as  heir  at  law  or  cus- 
tomary heir,  in  the  copyhold  houses  and  premises  in  the 
township  of  Whitley,  and  the  copyhold  lands  at  tl^e  Links 
respectively.     The  case  was  argued  in  last  Easter  term  by 

Hone^  for  the  plaintifip.  There  are  two  sets  of  limit- 
ations in  this  will,  one  with  respect  to  the  houses  a( 
Whitley,  the  other  to  the  lands  at  the  Links.  The  Court 
must,  in  this  case,  look  at  the  whole  will,  inasmuch  as 
the  objects  of  the  testator's  bounty,  in  reference  to  his 
personal  property,  are  called  **  the  remaining  children,'* 
but  whether  those  remaining  children  were  intended  to 
consist  of  sons  and  daughters,  or  daughters  only,  cannot 
be  discovered,  till  the  Court  points  out  those  who  are  to 
take  under  the  previous  devises  of  the  realty  The 
testator  first  devises  to  his  wife  for  life,  and  after  her 
R  r  2  death. 
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1821.  deathi  to  his  eldest  son  or  surviving  sons;  and  in  lack 
^j^^j^  of  BODs^  to  daughters.  This  is  as  to  the  houses  at 
g^^^  Whitlet/.  Then,  as  to  the  lands  at  the  Linksy  he  de- 
^  vises  diem  first  to  his  eldest  son,  Charles^  and  in  case  of 
Lis  decease^  to  the  eldest,  and  so  on  in  rotation ;  and  in 
lack  of  sons,  to  daughters.  The  difficulty  arises  from 
tiie  introduction  of  the  words  **  eldest  son  or*'  in  the 
devise  of  the  Whitley  premises.  If  those  words  arc  re- 
jected, the  whole  will  is  rendered  intelligible,  and  the 
ambiguity  which  otherwise  occurs  as  to  the  personalty, 
will  be  avoided,  by  giving  all  the  sons  a  vested  interest 
as  joint-tenants  for  life,  for  there  are  not  any  words  of 
limitation  or  inheritance  added  to  the  devise  of  this  or 
the  Links  property.  IP,  however,  the  Court  should 
consider,  that  no  incongruity  arises  by  retaining  the 
words  **  eldest  son  or,"  then  the  limitation  over  to  the 
eldest  son  or  surviving  sons,  will  be  a  contingent  re- 
mainder in  favour  of  the  eldest,  if  living  at  the  deadi 
of  his  mother,  or  if  dead,  then  of  such  other  sons  as 
may  survive  their  mother  and  eldest  brother ;  and  this 
being  copyhold,  the  contingent  remainder  cannot  be 
destroyed  by  the  act  of  the  particular  tenant  and  the 
reversioner.  As  to  the  land  at  the  Linkj  it  is  clear  the 
testator  meant  that  all  his  sons  should  take  for  life  in 
succession.  Lord  Douglas  v.  Chalmer  (a)  is  an  authori^ 
to  shew,  that  the  words  "  in  case  of  his  decease,"  are 
to  be  considered  as  tantamount  to  <<  at,  or  from  his  de- 
cease:" and  this  case  was  recognized  in  Webster  v. 
Hales,  (b)  The  result  is,  that  the  eldest  son  takes  a 
vested  interest  for  life,  jointly  with  the  other  sons,  in  the 
houses  at  Whitley ;  and  as  to  the  lands  at  the  Links,  all 

(«)  8  ret.jun.  501.  (6)  8  Tes,  410. 

the 
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the  sons  take  in  sacoession  for  life.    The  reversion  in       1'88I« 
fee  as  to  each  estate^  is  admitted  (o  be  in  the  eldest      ^Ji^^ 

son.  agqma  > 

Sugderif  contra,  contended,  that  the  heir  at  kw  took 
a  fee  in  the  houses,  subject  to  the  life-estate  of  his 
mother,  and  a  fee  in  the  lands  at  the  Links.  The  gifts 
are  substitutionary.  The  testator  meant  that  the  eldest 
son  should  take;-  but  if  he  died  before  the  testator, 
then  that  the  next  should  be  substituted  for  him. ,  Then, 
at  the  testator's  death,  it  would  be  finally  decided,  and 
the  then  eldest  son  would  take  the  fee,  and  the  other 
devises  over  would  be  altogether  at  an  end.  In  con* 
struing  a  will,  when  the  only  question  is  to  ascertain  the 
intention  of  the  testator,  there  is  no  case  which  says  that 
there  is  any  distinction  between  real  and  personal  pro- 
perty. In  Forth  v.  Chapman  (a),  the  case  turned ;on  a 
settled  rule  of  law.  Here,  the  devise  is  both  of  personal 
and  real  property;  and  the  authorities,  as  to  the  construe^ 
tion  of  such  a  will,  with  'respect  to  personal  property,' 
are  decisive.  The  words  *^  in  case  of  his  decease^'' 
must  mean,  in  case  of  his  decease  in  tlie  lifetime  of  the 
testator.  Lonxfield  v.  Stoneham  (6),  Webster  v.  Hales  (c). 
Doe  V.  Sparrow,  {d)  These,  therefore,  are  authorities  to 
shew,  that  the  Court  ought,  in  this  case,  as  to  the  real  pro- 
perty also,  to  come  to  the  same  conclusion.  The  bequest 
to  the  remaining  children  is  strong,  to  shew  what  the  tes* 
tator's  intenUon  was ;  for  it  must  be  ascertained  at  his 
death  who  they  were,  and  they  must  be  the  children  who 
at  that  period  remained,  exclusively  of  the  eldest  son,  who 

J  (o)  1  p.  ITms.  663.  (b)  2  Sir.  1261. 

(c)  8  res.jun,  410.  {d)  15  East,  359. 

Rr  d  was 


SIB  CASES  IH  TRINITY  TERM 


Wright 
agcdnst 

SlKPHEirS. 


IfiiU  was  to  have  the  lands.  But  if  it  could  be  supposed, 
thftt  the  testator  intended,  that,  aftor  this,  these  children 
were  also  to  take  the  lands  in  succession,  it  would  inter- 
fere with  this  devise,  and  make  it  altogether  nnintelli* 
gible.  Either,  therefore,  the  eldest  son  takes  a  fee  under 
the  will,  or  he  takes  an  estate  for  life  under  the  will, 
with  the  reversion  in  fee^  as  heir  at  law ;  the  other  gifts 
being  substitutionary  and  at  an  end,  on  the  event  of  his 
surviving  his  father. 

Honcy  ih  reply.  As  to  Lcn^ld  v.  Sianehatn^  the  only 
point  stated  by  the  books  to  have  been  ruled  in  that 
case  is,  that  parol  evidence  cannot  be  admitted  to  con- 
tradict a  will  in  which  a  testator's  intention  is  clearly 
expressed.  In  Webster  v.  HaleSj  the  Master  of  the  Rolls 
distinguished  the  devise  from  Lord  Douglas  v.  Ckalmer. 
And  although  he  determined  the  last  bequest,  which 
was  in  the  same  terms  with  that  case,  contrary  to  it,  he 
did  it  only  on  the  ground,  that  it  was  found  in  company 
with  two  prior  devises  which  were  clearly  distinguish- 
able. In  the  case  of  Doe  v.  Sparrcno^  there  were  other 
words,  viz,  <'  in  case  my  son  and  daughter  shall  both  be 
dead  at  the  time  ofimf  decectscy*  which  were  much  relied 
on  by  the  Court  in  giving  judgment.  That  case  is, 
therefore^  very  distinguishable  from  the  present,  for  here 
the  testator  expressly  gives  the  Whitley  premises  over  to 
his  eldest  son,  or  stnrviving  sons,  at  the  decease  of  the 
mother,  thereby  himself  marking  out  the  time  at  which 
the  devise  over  was  to  take  effect ;  )ftnd  the  decision  in 
Lord  Douglas  v.  Chalmer  has  put  the  construction 
contended  for  upon  the  words  <^  in  case  of  his  decease'' 
in  the  devise  of  the  lands  at  the  Linhs. 

Cur.  adv.  vuU. 
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ilic  following  certificate  whs  ^ftietwards  sent  1821. 

The  best  opinion  that  we  can  form  on  so  obscure  a 


Wright 

will  is,  that  under  the  will  and  as  heir  at  law,  Ckat^^       agatnu 

Stiphens. 

BiUher/brd  Stephens  takes  a  fee  in  the  copyhold  housed 
and  premises  in  the  township  of  Whitley^  subject  to  thie 
life  estate  of  his  mother :  aiid  the  copyhold  lands  at  the 
Links  ib  fee. 

C.  Abbott. 

J.  BAtLEt. 

G.  S.  HoLROtD. 

W.  D;  Best. 


Bahiceb  against  RicRAftbsoN  and  Another,     f*^^ 

°  June  22d. 

"nECLARATION    statfed,    that  the   plaintiff  was  Where  lights 

JL^  had  been  en- 

lawfolly  |)bsiessed  bf  a  mbssuage  and  dwelling-  jojed  fbr  more 
house,  with  the  a]|)purtetiWkes,  in  the  city  of  Nbrooich;  j^  oontigu. 
in  which  thei-e  i^kte  two  ahcieht  windbws,  thtotigh  wWA  withLi 
^hich  the  light  ahd  air  bught  to  critel-,  for  the  cbutenieiil  ^^  ^ 
use  and  eiijoytnent  thereof;  yet  that  defendants,  well  J^^^^^ltol 
knowing  the  premises,  but  contriving,  &c.,  unlawfully  purchaser  un- 
and  injuriously  erected  and  raised  a  certain  buildincr,  c.  147.,  it  was 

°    held  that  DO 

Hear  to  the  said  windows,  by  means  whereof  the  pre-  action  would 
mises  of  the  plaintiff  were  darkened.     Plea,  not  gnilty.  pilr^aerfor 
The  cause  was  tried  before  Dallas  C.  J.,  at  the  Norwich  ^  oblSrt  ^ 
Summer  assizes,  1820,  when  the  following  facts  were  Jl,uc^,JI*Se 

The  plaintiff's  windows  had  eidstcd  more  than  20  co«ld  not  grant 

the  easement, 

years.    The  defendants  had  erected  the  building  which  and  therefore 

DO  valid  grant 

occasioned   the  darkening   of  the   plaintiff's  windows  could  be  pre. 
upon  their  adjoining  land,  which  had  been  glebe  land. 


Jl  r  ♦  Wong- 
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1821.  'bdonging  to  the  rectory  oS  .Saint  Eimundf  but  within 
^][][]^  the  lait  six  years  had  been  conveyed  in  ,exduuige  to 
Rt^S^^iL^  ^^  ^^^  BrereiaHf  by  the  then  rector,  with  the  consent 
of.  the  bishop  and  patron,  under  the  authori^  of  the 
55  Geo.  3.  c.  147.9  and  by  Brereton  conveyed  to  defend- 
ants. It  was  objected,  on  the  part  of  the  defendants, 
that  although,  after  uninterrupted  possession  of  aneaso- 
ment  for  20  years,  the  Uiw  will,  in  ordinary  cases,  pre- 
sume a  grant,  yet  that  rule  extended  only  to  those 
cases  where  the  presumed  grantor  was  capable  of 
malting  a  grant.  In  this  case,  the  rector^  who  was  a 
mere  tenant  for  life,  had  no  power  to  make  snch^  grant, 
and  therefore  length  of  time  could  not  <^)erBte  against 
him,  who  was  not  seised  of  any  estate  of  inheritance. 
Daniel  v.  North  {a)^  S  Soi^  175.  note  {e\  Rtyner  en 
Tithes^  vol.  ii.  54f8.  were  cited.  Dallas  C.  J.  directed 
the  jury  to  find  a  verdict  for  the  plainti£^  v  reservii^ 
liberty  to  the  defendants  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be  of  opinion  that.tfO  yearsV posses* 
sion  was  not  sufficient,  under  the  drcumstanoes  of  tbu; 
case^  to  entitle  the  plaintiff  to  maintain  this  action. 
A  rule  nisi  haying  been  obtained  by  Bhsset  Seijt.,  in 
last  Michaelmas  term, 

Scarlett^  Firth  Seijt,  and  Cooper^  now  shewed  cause, 
A  grant  is  not  necessary  to  entide  a  man  to  .build  upon 
bis  own  land.  The  right  to  light  or  water  is  acquired 
by  use.  If  a  mill  had  continued  for  50  years  erected 
upon  water  which  passes  through  glebe  land,  the  clergy- 
man surely  could  not  stop  the  water  from  running  to 
the  mill.    In  this  case  it  might  fairlybe  {nresomed,  that 

{a)  U  Ecii,S72. 

the 
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the  home  wasbiiih  upon  the  site  of  an  old  house,  1881. 
existing  before  the  restraining  statutes,  or  before  the  ^^mkew, 
knd  had  been  granted  to  the  church.  The  case  of  m^^„. 
Daniel  v«  North  only  dedded,  that  a  landlord  is  not 
to  be  precluded  by  presuming  a  grant  against  hinii 
without  Evidence  of  his  actual  knowledge  of  the  fiict  of 
the  light  having  been  put  out,  and  enjoyed  above  20 
years  during  the  occupation  of  the  opposite  premises  by 
his  tenant.  A  rector,  too,  is  something  more  than  a 
mere  tenant  for  lif<^  for  he  may  maintain  an  action  for 
wastes*  the  gist  of  which  is  the  injury  done  to  the  inherit* 
ance;  Com*  Dig.  tit.  WaOe^  and  Lord  Cbie(a)  even 
states  it  as  a  doubtful  question,  in  whom  the  fee  simple 
of  the  glebe  is.  •  Assuming,  however,  that  the  parson 
has  not  the  fee  simple  of  the  glebe  in  him,  yet,  by  the 
common  law,  he  is  invested  with  nearly  all  the  powers 
of  a  tenant  in  fee^  and  he  may  well  have  the  power  of 
granting  to  persons  the  liberty  to  build  upon  the  land 
adjoining  to  the  glebe ;  and  if  the  rector  had  such  a 
power,  it  may  be  presumed,  with  respect  to  a  building 
situated  in  the  middle  of  a  populous  city,  that  he  had 
exercised  it  in  iavour  of  those  who  had  had  the  unin« 
terrupted  enjoyment  of  the  light  and  air  for  20  years. 

Abbott  C.  J.  I  am  of  opinion,  that  the  rule  for 
eptering  a  nonsuit  must  be  made  absolute.  The  only 
point  reserved  for  th^  opinion  of  this  Court  is,  in  effect, 
whether  a  licence,  if  presumed,  would  be  valid  in  law. 
There  was  no  evidence,  at  the  trial,  from  which  the  jury 
might  presume  that  this  was  an  ancient  house,  or  built 
on  the  site  of  an  ancient  house,  or  that  the  window  was 

(a)  Co.Xftl.54Lfl. 

ihere 
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1821.  there  before  the  adjoining  land  b^d  been  granted  to  the 
g^j^^^  church,  nor  was  that  point  ever  made.  Admitting  that 
ag(dntt  20  Jrear's'  tiiiintel'i'tt^ted  potsession  of  ah  easement  is 
generally  sufficient  to  raise  a  pfc'esumptioh  of  a,  grant, 
ill  this  cabe,  the  grant,  if  presumed,  must  hate  been 
ihade  by  a  tenant  for  lifi^  who  had  no  power  to  bind 
his  successor;  the  grant,  therdbre,  would  be  invalid, 
and  consequently,  the  present  plaintiff  could  derive  no 
benefit  from  it,  against  those  to  whom  the  glebe  has  been 
soldi  Ibr  the  purchasers  bought  all  the  rights  belong- 
ing to  the  land  at  the  timis  df  sale.  I  am  therefore  of 
opinion,  that  the  evidence  in  this  case  was  not  Sufficient 
to  entitle  the  pladhtiff  to  maintain  this  action.  The 
mle^  therefore,  for  entering  k  tlbnsuit  milst  be  made 
absoltite» 

Rule  absolute. 


samrda^f  Manfield  and  Another  against  Maitlamd. 

June  «5d.  ^ 

Where  the  me-    A  SSUMPSIT  on  a  policy  of  insurance  on  the  ship 

monu^uin  for     XjL 

diaiter  stated  Agenoria^  and  upon  all  iiind  of  goods,  Sec  from 

firaLfat  to  be  Quebec  to  London.  By  a  memorandum  at  the  foot  of 
SSi^sng  anST  ^®  policy,  the  insurance  was  declared  to  be  on  a  bill  of 
SS't^iSr^'  exchange  for  219/.,  drawn  by  the  master  on.  plaintifls, 
munderbybiU  jj^ted  Quebec,  Sd  Novembery  1819.     Plea  general  issue. 

on  Lon4onBt  »  »  & 

four  montfas*      Xhe  defendant  paid  the  premium  into  G)urt.     At  the 

datesandtfaen,  " 

after  containing  trial  at  the   GuildhaU  sittings  after  last  Easter  term, 

atipiiletions  for 

unloading,  dis.  before  Abbott  C.  J.,  the  facts  appeared  to  be  as  follows. 

charging,  de- 
murrage, &C. 

added,  "  theciqptain  to  be  supplied  wtth  cash  for  the  ship's  use;"  and,  in  pursuance  of  the 
last  stipulation,  the  master  drew  a  bill  on  the  freighters,  which  was  duly  accepted  and  paid : 
Held,  that  this  was  not  to  be  considered  as  a  payment  of  freight  in  advance,  but  as  a  loan 
to  the  owner  of  the  ship,  and  that  (the  ship  having  been  lost  on  her  homeward  royage)  the 
freighters  had  no  insurable  interest  in  sych  bill* 
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Bf  a  memorandum  of  charter  party,  dated  24th  June,    *  1821. 

1819,  between  Mr.  JMn  Battenbary  the  owner  and  the     j^""7^j^ 

plaintiffi,  it  was  agreed,  that  the  ship  should  proceed       againa 

from  London  to  Quebec^  and  there  take  on  board  a 

cargo  of  deals,  with  staves  for  broken  stowage,  and  widi 

them   proceed  to  Sridgeaoater,  and  deliver  them  on 

being  paid  freight  for  the  deals,  1 0/.  5^  per  hundred^ 

per  St.  Peterdmrg  standard  hundred,  and  for  the  staves^ 

6/.  per  1000,  &c.  one  half  of  the  freight  to  be  paid 

in  cash  on  unloading  and  right  ddivery  of  the  cargo^ 

and  the  remainder  by  bill  on  London^  at  four  months' 

date.    Thirty  running  days  to  be  allowed  for  loading 

and  discharging,  and  ten  days'  demurrage  at  4U  per 

day.    Penalty  for  non-performance  800/.    The  captain 

to  be  supplied  with  cash  for  the  ship's  use^     In  pur|- 

suance  of  this    last  stipulation^  the  master  drew  the 

bill  of  exchange  in  question,  for  219/.,  value  received^ 

for  the  use  of  the  ship  Agenoriai  on  the  plaintiffs,  which 

was  duly  accepted  and  paid.    The  ship  was  lost  in  her 

homeward  voyage.     The  Lord   Chief  Justice  was  of 

opinion,  that  the  plaintiffs  had  no  insurable  interest, 

and  directed  a  nonsuit     And  now 

Campbell  by  leave  moved  to  set  aside  this  nonsuiti  and 
to  enter  a  verdict  for  the  plaintiffs.  The  question  here  is, 
whether  the  plaintiff's  had  an  insurable  interest  Here  the 
plaintiffs  were  the  acceptors  of  the  bill  of  exchange  in 
question,  which  was  duly  paid  by  them  at  maturity.  And 
this  distinguishes  the  case  from  Taskery.  Scott,  6  Taunt, 
2S4!»,  where  the  insurance  was  effected  by  an  indorsee  of 
the  bill.  The  real  point  is,  whether  this  is  to  be  considered 
as  a  loan  to  the  owners  of  the  ship,  or  as  a  part  payment 
of  freight  in  advance.    If  the  latter,  then  it  is  a  mere  in- 

fipranc^ 
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1821.  surance  on  firdght  Upon  looking  at  the  whole  of  this 
MAvrnuk  cbaiter-party,  it  must  be  considered  as  substantially 
IluTaifiv  '  money- advanced  in  anticipation  of  freight.  The  freight 
is  to  be  paid  one  half  in  cash  on  unloading,  and  the 
remainder  by  a  bill  at  four  months,  and  then  comes  the 
clausCf  the  captain  to  be  supplied  with  cash  for  the  ship's 
use.  It  does  not  even  say  where,  or  by  whom,  or  on 
what  terms  he  is  to  be  supplied.  The  reasonable  con* 
struction,  however,  is,  that  he  is  to  be  supplied  by 
the  charterer  who  was  to  deduct  it  fjrom  the  freight 
due.  In  De  'SUvdU  v.  Kendal  (tf ),  a  similar  provision 
was  made  in  the  charter-party,  and  the  money  ad- 
vanced was  there  held  to  be  part  of  the  freight.  It  is 
true  indeed,  that  the  provision  is  there  in  a  diflferent 
part  of  the  charter-party,  which  was  a  formal  instru- 
ment under  s^.  Here  it  is  a  very  informal  and  loose 
memorandum  for  charter,  and  the  mere  alteration  of 
the  position  of  a  clause  in  such  an  instrument  ought 
not  to  have  much  weight.  This  then  must  be  con- 
sidered as  freight,  Andrew  v.  Moorhouse  (b),  and  then 
there  is  no  doubt  the  plaintifis  hod  an  insurable  interest. 

Abbott  C.  J.  The  case  of  Df  Silvale  v.  Kendall 
turned  upon  the  particular  words  of  the  instrument ;  by 
which  it  was  provided,  that  the  freight  was  to  be  paid  as 
follows,  viz.  One  hundred  and  twenty  pounds  British 
sterling  for  freight  of  the  outward  cargo  to  Marankam^ 
and  as  much  cash  as  may  be  found  necessary  for  the 
vessel's  disbursements  in  MaranAam,  to  be  advanced  by 
the  freighter  to  the  ship-owner  when  required,  and  the 
residue  of  such  freight  to  be  paid  on  delivery  of  the 
cargo  in  LiverpooL    So  that,  in  that  case  it  appears, 

(a)  4  AT.  j^.  S.  97.  ^)  S  Tawt,  435. 

that 
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that  the  mAtrttment  was  stadiously  framed,   so  as  to        1881; 

make  the  freighter  lose  the  money  advanced  by  him,     MAHFnto 

unless  the  owner  reaped  the  benefit  by  the  ship's  coming       4gow*« 

home  safe.    The  present  charter-party,  however,  is  in  a         ^       '^ 

very  different  form.     It  is  undoubtedly  competent  for 

the  owner  to  make  such   a  stipulation  as  that  in  De 

Silvale  V.  Kendall.     But  if  he  does  so,  it  is  his  duty  to 

take  care  that  it  is  inserted  in  clear  and  explicit  words 

in  the  charter-party,  that  the  money  advanced  shall  be 

ah  advance  in  part  payment  of  the  ireight.     As  there 

are  no  such  words  in  this  instrument,  I  cannot  con* 

sider  these  advances  as  a  part  payment  of  the  freight ; 

for  in  so  doing,  I  might  be  making  a  new  contract 

between  the  owner  and  the  freighter,  to  which  the 

latter  might   object.      These    stipulations  are  by  no 

means  uncommon ;  for  the  owner  of  a  ship  frequently 

has  no  agent  at  the  port  of  loading,  but  the  freighter 

always  has,  and  therefore,  naturally  enough,  stipulate$ 

to  advance  money  to  the  owner,  which,  upon  the  ship's 

safe  arrival,  is  as  naturally  in  practice  deducted  from 

the  freight    There  is,  however,  in  this  charter-party, 

a  total  absence  of  any  expression  implying  that  this 

money  advanced  shall  be  part  of  the  freight     If  so,  the 

owner  is  liable  for  it  to  the  freighter  as  for  a  debt,  and 

the  latter  has  not  any  insurable  interest,  and  in  that  cose 

the  nonsuit  is  right. 

Bayley  J.  I  am  of  the  same  opinion.  If  the  memo« 
randum  of  charter-party  in  this  instance  had  clearly 
expressed,  that  the  money  advanced  should  be  in  part 
payment  of  the  freight,  then  it  would  follow,  that  the 
loss  of  the  ship  would  produce  a  loss  of  the  money  ad- 
vanced to  the  freighter,  and  he  wpuld  have  an  insurable 

interest 


against 
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1881. .     ijoterest  in  it.    But^  if  that  be  not  eo«  and  It  be  only  a 

loan  by  the  freighter^   he  would  have  no  insurable 

interest,  having  a  remedy  against  the  owner  for  the 

debt.     Now,  if  it  had  been  the  intention  of  the  parties^ 

that  it  should  be  a  part  payment  of  the  freif^t,  one 

would  naturally  have  expected  that  the  memoranduHi 

of  charter-party  would  have  been  differently  worded. 

The  clause  which  speaks  of  these  advances  is  altogether 

silent,  as  to  the  terms  of  the  supply,  or  the  person  by 

whpm  it  is  to  be  made*    In  fact  it  comes  to  no  more 

than  this^  a  stipulation  that  money  shall  be  advanced 

to  the  captain  for  the  ship's  use.     In  the  previous  part 

of  the  instrument,  there  is  an  express  stipulation  as 

to  the  manner  in  which  the  freight  is  to  be  paid»  but 

it  is  altogether  silent  as  to  any  deduction  for  the  ad* 

vances  from  the  freight.    The  stipulation  i^  that  one 

half  of  the  freight  shall  be  paid  in  cash  on  unloading^  and 

the  remainder  by  a  bill  on  London  aX  four  months'  date. 

Now  instead  of  this,  there  would  have  been  added^ 

^*  deducting  thereout  the  money  previously  advanced^" 

if  such  deduction  had  been  intended  to  be  ^iade»    It 

seems  to  me,  therefore,  that  in  the  absence  of  any  such 

stipulation,  this  was  money  to  be  advanced  as  a  loan 

by  the  freighter,  which  he  might,  in  case  freight  was 

afterwards  earned,   deduct  from  the  freight,   but   for 

which^  if  no  freight  was  earned,  he  had  still  his  remedy 

over  against  the  owner,  and  in  that  case  it  is  admitted, 

he  had  no  insurable  interest. 

HoLROYD  J.  In  this  case,'  the  money  advanced  was 
money  paid  by  the  freighter  for  the  benefit  of  the  owner, 
which  would  constitute  a  debt  due  from  the  owner. 
Now  we  ought  not  to  construe  this  mstrument  so  as  to 

alter 
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alter  this  state*  of  thingSi  unless  we  can  very  dearly        18S1. 
collect  from  it.   that  such   was  the  intention  of  the      ^ 
parties,  and  as  that  cannot  be  done  here,  the  nature  of       ogairm 

akAITLAXMi, 

the  supply  and  the  rights  of  the  parties  ought  to  remain 
the  same,  whether  the  ship  earns  freight  or  hot,  and 
we  cannot  construe  the  instrument,  as  stipulating  that 
the  money  advanced  was  to  be  deducted  from  the 
freight  without  making  a  new  contract  for  the  parties. 
It  seems  to  me^  that  the  case  of  De  SUvale  v.  Kendall  is 
directly  against  the  plaintiff.  There  the  parties  agreed, 
that  the  freight  should  be  paid  in  a  particular  manner, 
and  the  money  advanced  there^  was  stipulated  to  be  part 
of  the  freight,  and  Lord  Ellenborougffs  judgment  pro- 
ceeded on  that  ground,  for  he  says,  that  it  is  competent 
for  the  parties  to  covenant  by  express  stipulations,  in 
such  manner  as  to  control  the  general  operation  of  law, 
and  he  then  puts  the  case,  whether  the  parties  had  not 
so  covenanted  by  the  stipulations  of  the  charter-party 
there,  and  the  words  of  Dampier  J.  are  very  strong,  for, 
after  stating  that  it  had  been  argued  from  the  words  of 
the  charter-party  there,  that  as  much  cash  as  might  be 
found  necessary  for  the  vessel's  disbursements  in  Jlfamn- 
haniy  to  be  advanced  by  the  plaintiff  to  the  defendant, 
imported  a  loan  of  money  and  not  a  payment  of  freight ; 
he  adds,  <^  and  if  those  words  stood  alone  unexplained 
by  the  other  part  of  the  clause,  I  should  have  thought 
they  might  have  been  subject  to  such  a  construction/' 
Now  here  they  do  stand  alone  and  unexplained. 
That  case  therefore  fortifies  our  decision  in  the  present 
case.     I  think,  therefore,  the  nonsuit  was  right. 

Rule  refused,  (a) 
(a)  B^  J.  was  absent  from  indispositioii. 
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18S1. 


Saturday,  Doe.  on  the  Demise  of  Hall  and  Another^ 

agaznst  Benson. 

d^*^  to    EJECTMENT  for  certain  premises  at  Weston,  in  the 
take  place  fhim  countv  of  Linccln.      At  the  trial  at  the  last  Lincoln 

the  following 

Lady-day,  evi-   adsizes,  before  the  Lord  Chief  Baron,  it  appeared  that 

Juiffl  of  the 

cortooi  of  the     the  defendant  had  hired  the  premises  in  question   in 

^^Idl^to   *     December,  181 8,  at  three  guineas  a  year  rent,  to  take 

""S^^W'      place  from  the  following  Za(fy-day ;  the  notice  to  quit 

^JJJ^JJ^       was  served  on  the  9th  of  Octcber,  1819,  to  quit  on  the 

Lady^dayr        q\^  Ladjf-day  following :  evidence  was  given  to  shew,  that 

the  general  custom  of  the  country  in  reserving  rents, 

was  to  reserve  them  from  old  Ladj/'day ;  the  jury,  under 

the  direction  of  the  Lord  Chief  Baron,  found  a  verdict 

for  the  lessors  of  the  plaintiff.   Clarke^  in  last  Michaelmas 

term,  having  obtained  a  rule  nisi  for  a  new  trial. 


Beader  {Vaughany  Seijt.  was  with  him)  shewed  causey 
and  contended  that  the  custom  of  the  ^country  was  pro- 
perly admitted  in  evidence,  to  explain  the  original  agree- 
ment The  expression,  Lady-day,  is  ambiguous,  it  may 
mean  either  new  Lady-day  or  old  Lady-day,  and  he  re- 
ferred to  FurJey,  dem.  The  Mayor  of  Cantabury,  v. 
Wood  {a).  In  Doe  v.  Lea  (5),  the  letting  was  by  deed, 
which  distinguishes  that  case  from  the  present. 

Clarke  contra.  Lady-dmfisiioiwci  atftbiguoas  ex- 
pression, for  ever  since  the  act  of  parliament  for  diter- 

(a)  nunninglton  on  J^.  1 12.     1  JEtiu  N,  P.  C  198.    S.  0* 

(b)  II  E.SV2. 

ing 
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ingthestyle,  it  has  be^  fixed  by  law  to  mean  the  25th  1821. 
of  Marchf  there  wag  thereibre  no  groand  for  admitting  ^. 

the  evidence  of  the  custom.     If,  indeed,  the  c^ginal  H^^x, 

agreement  had  been,  that  the  rent  should  be  rdMrved,  Biirwir. 
**  from    Lad^-dcof^    acooi-ding  to  the  custom  of  the 
oountry/'  it  wonld  have  been  different. 

Abbott  C.  J.  The  real  question  in  this  case  isi  what 
the  parties  meapt  when  they  used  the  expression^  Lady^ 
d£n/t  in  their  original  agreement ;  and  whether  we  are  at 
liberty  to  ascertain  that  by  extrinsic  evidence.  In  Doe  > 
d.  Spicer  v.  Lea,  the  letting  was  by  deed,  and  the  rule  of 
law  is,  that  evidence  is  not  admissible  to  explain  a  deed. 
Now  reading  the  deed  in  that  case,  as  lawyers,  the  Court 
could  not  but  consider  LoAf-^ai/  there  as  meaning 
new  Lady'day.  But  in  the  nisi  prius  case  of  Furleyf  denu 
Mayor  of  Canterbury^  v.  Wood,  which  was  cited  there^ 
and  not  disapproved  of,  where  the  letting  was  by  parol^ 
evidence  of  the  custom  of  the  country  was  admitted  by 
Lord  Kenyon*  .  I  think  that  was  a  correct  decision ;  and 
I  am  therefore  of  opinion  that,  in  this  case  also,  the 
evidence  of  the  custom  of  the  cbuntry  was  properly 
admitted,  and  that  the  verdict  was  right. 

Bayley  J.  This  is  the  case  of  a  letting  by  parol, 
and  the  question  is,  what  was  the  meaning  of  the  parties, 
when  they  used  the  word  Ijady^day.  In  common  par« 
lance,  it  is  an  equivocal  term,  where^  therefore,  there  is 
a  custom  in  the  country  respecting  it,  I  think  it  ought  to 
be  considered  as  used  prima  facie  consistently  with  that 
cnstom.  I  think,  therefore,  that  the  evidence  was  re- 
ceivable, and  that  the  case  was  properly  left  to  the  jury. 

Vol,  XV.  ,         S  s  Holroyp 
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16811  Hoiiiit>Tii#}    iwhof  dnBanKopifaiDn.    TheesK 

rrrl.     <*;&*  ii  JBik  1»l«  dcddkl  opon  iA  principle  of  law,  6ot 

B^^  applicable  tft  lanh  tkM  For  ther^  the  lettii^  Hu  hf 
dekli  wiiffcb  fe  i  (hiImW  ittiMl^fiutot,  nd  ftcfeftne  pa^ 
evideiiee  wito  inttfihiaslbte  tt>  «Kp1ain  tMs  ttpntnni 
Lmfy-dm/y  there  uM)  eMm  «t#«lHlg  tint  it  <)»M  Cqirf-' 
vocaL  But  that  principle  does  not  apjfiy  to  the  present 
ett^  wli««thildtiflglKfi%lqr  parbl,  die  ptr^  Uat 
liber^  tO«!iq[»ht&l  ^  itwii  Hif^  hf  vHderiee  ttf  tU 
easttan  ur  diii  ttsifbtfT;    Tli»  verdict  ttierefon  ii  right 

ttittediscbii^. 


ifiMdiy,  Crott  and  Another  against  Alison. 

Jun*9Sib, 

-Whrndie        't^tlt:  dedaraUon  slked,  tW  th%  plaihtiffi  ^ere  the 
•  dmiotfor  owiien  and  pirbpfu^dri  of'  i  cerlaiii  ^atiot,  ttiSi 

lawfully  ialoDg  and  itafiding  in  a  <Sertain  j^blic  hfg^W&y, 


(^„„^^'^  ahd  thai  the  de^'dimt  Wal  pcrasessed  df  a  o^taltt  )SSa3i 


th  I*  ^""^  and  horses,  under  IBS  dure  and  gorernmeht  of  4  sef^i^ 
pniperiy  de.      who  Was  theii  dHvfiig  the  S&me  aloBg  the  highway ;  itia 

Knood  as  owii«  t      <  •        -a  i  .        « 

•n  and  pro-  that  the  defendant^  By  his  safd  servaht,  so  carelessly  lEuia 
in  a  declaration  improperly  drove,  governed,  and  directed  his  said  coach 
^^t/oraa  ^^1  hotk^  that,  by  the  cai'ele^heis,  negUgehc^  And 
S^"^  improper  cohdiJfcl  '6f  tiie  defendant,  By  ^ih  SSr^afat,  bfag 
^'ln&  ^^  *®  fore-whefels  ot  the  coach  sknibk,  a»a  damaged 
^ttnstfhe  dia.  the  Said  chari6t    PFea,  gcherM  issufe    A\  thfe  trid,  tl 

lioC  4  fc  k      • 

Held,  alM^    appeared  that    the  ptaihtifls,  who  were   livery-§tabl^ 

that  where  da-  •  ..  .        .  .'  .»*  v    - 

fendant's  aer-    keepers,  had  hired  the  chariot  for  the  day  of  Messrs,  Lam" 

vant  wantonly, 

and  not  in  o^der  to  execute  his  master's  orders,  strikes  the  plaintifl^'  horses,  and.  thereby 
produces  the  aoddent,  hb  master  Is  n^  liabTe;  biit  wh^,  fn  tbe  Cdolie  AT  hii  bbj^i 
meat,  be  so  strikes,  although  injudidously,  his  master  is  liable, 

beri 


6MfV 
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ieriaod  Bryonia  whd  wers  eoiush'-siBken^  Tfae  pbdntiffii       182K 

fiirnished  the  horses,  and  appointed  tl|e  coachman^  and 

then  let  it  out  to  an  individual  for  the  day.    It  was 

stated  in  evidence,  that  the  caude  of  tfxe  accident  arose 

from  (he  drfendant's  ooadiman  striking  th^  jflaintiA' 

horses  with  his  whip^  in  cbnaeqinnoe  of  which  Axf 

moved  ibrwArd^  arid  the  chariot  was  overturned.  At  thtf 

time  when  the  horses  were  struck,   the  twe  carriages 

were  entangled*    The  Lord  Chief  Justice^  at  th^  trials 

left  it  to  th^  jurjr  to  detel*miBe|  whether  die  cariiages 

had  become  entadgled  from  the  moving  of  the  horses  of 

the  plaintiffi,  whi^h^  previously  to  the  accident^  were 

standing  stiU  and  without  a  driver,  aiid  he  direeted  them 

to  find  for  the  defendant^  in  tease  the)r  thought  so^  aad 

that  the  whipf^ug  by  the  defiendaiit's  toaohman  was  ftff 

the  pui^wse  of  extrioAting  himself  fro&i  that  sitHatiinL 

But  he  directed  Amu  to  find  Ibr  dn^  plaiatiffis  in  case 

they  were  df  qsiiiidn)  that  Ae  ehfangliBg  arofle  arig(ia^ 

ally  fiNNn  the  fault  vf  tiie  defendiilt^i  ctouttimulii    The 

jury  jfound  a  verdict  S&i  the  jrialBtiffiii    Hoi  Hew 

Scarlett  mov«i  Ibr  a  tafewtriada  Fifit,  thepbiintiA 
cannot  properly  be  called  the  owners  and  proprietors  of 
the  chariot,  having  only  hired  it  of  the  real  proprietors 
for  one  day;  and  i^  any  but  the  real  proprietors  can  be 
so  called,  the  individual  actually  using  the  carriage  at 
the  time,  might  be  much  more  properly  called  so  than  the 
present  plaintiffs.  See6ddly,  the  injury  arose  from  the 
act  of  the  defendant's  coachman,  in  whip|nng  the  plain- 
ti&*  horses ;  now  that  was  a  wanton  aot  on  his  part,  tor 
which  he  himself,  and  not  his  master,  would  be  liable; 
and  the  declaration  which  charges,  that,  by  the  careless- 
ness, negligence,  and  improper  conduct  of  the  defttttl' 

S  s  2  anfs 
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IMK       ant's  flenrant,  the  accident  happened,  is  not  supported  by 
the  proof  of  a  wanton  act. 


GmoR 


Per  Curiam.  As  to  the  first  point,  it  has  never  been 
supposed  that  a  mere  passenger  in  a  carriage  can  be 
ccBifiidered  as  the  owner  and  proprietor,  so  as  to  be  en- 
titled to  bring  this  action.  The  plaintiflb,  however, 
are  something  more^  for  they  have  not  only  hired  the 
chariot  for  the  day,  but  have  appointed  the  ooach&ian 
and  furnidied  the  horses.  They  may,  therefore^  be 
considered,  for  the  purposes  of  this  declaration,  as  ike 
owners  and  proprietors  of  the  chariot.  As  to  the  se* 
oond  point,  the  distinction  is  this;  if^  sepvant  driving 
acandngs^  in  order  to  effect  some  purpose  of  his  own, 
wantoidy  strike  the  horses  of  anodier.penmi,  and  pro- 
duce the  aoddenty  the  master  will  not  be  liable^  Bat 
if,  in  order  to  perform  his  master's  osrders,  he  strikes 
but  injudiciously,  and  in  order  to  extricate  himself  from 
a  difficulty,  that  will  be  n^ligent  and  careless  conduct, 
for  whidi  the  master  will  be  liable^  bdng  an  act  done  m 
pursi^ance  of  the  servant's  employment.  The  case, 
therefcMre^  has  been  properly  left  to  the  jury. 

Rule  refused,  (a) 
(a)  See  A^MSMiittf?.  CridkeUf  I  Eatt,  106, 


^j^jj^  SxuKDf  against  Hendsbson. 


noleyp^eUe 


^SSUMPSIT  upon  a  promissory  note,  dated  Jidy  7* 
1818,  for  400/.,  payable  two  months  afler  sight  to 
qoiNieitmip    &B.J.  or  order.    Ple%  general  issue*    At  the  trial 

approprieted  to 

aaolepigFibleiBorelhaneOdfljtefteriigfat,  or  two  roomlis  after  dele,  date  and  supfac  not 

bcisg  in  tUi  cue  fynoD  jmoiM. 

before 
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before  Ahbatt  G.  J.,  at  the  last  GuUdhaU  sittings,  the        18S1. ' 

note,  when  produced,  appeared  to  be  upon  a  six  shil- 

lings  stamp.    It  was  olgected,  that  this  was  a  promis-       aganui 

sory  note  for  the  payment  of  money  at  a  time  exceeding 

two  months  afltr  date,  or  sixty  days  ifier  sights  and  that 

it  required  a  stamp  of  8&  6d,     The  learned  Judge, 

being  of  that  opinion,  directed  a  nonsuit.    And  now 

Maxryat  moved  for  a  rule  nisi  to  set  this  nonsuit 
aside.  And  he  contended,  that,  in  a  promissoiy  note 
like  this,  sight  and  date  are  synonymous,  for  no  place  is 
fixed  upon  in  the  note  where  it  is  to  be  presented  for 
sight;  and  therefore  the  two  months  must  be  calculated 
from  the  date.  If  sc^  the  stamp  is  quite  sufficient;  for 
although  undoubtedly  it  is  a  note  payable  more  dian 
sixty  days  after  si^t,  yet  it  is  not  payable  more  than 
two  months  after  date. 

Per  Curiam.  This  is  a  note  payable  more  than  two 
months  after  date;  for  the  two  months  after  sight  do  not 
begin  to  run  from  the  day  of  the  date,  but  from  the  day 
of  the  note  being  presented  for  sight,  and  that  is  the 
practice  in  bank  post  bills.  This  rale  must,  therefore; 
be  refused. 

Rule  refosed. 


Ss  S 
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Ifitl. 

STbi?^  ^SgUMPWT,  Th«  d^^iUioii  ^dPtoiilfd  imrsl 
^to  plaintiff  /special  coiinltfi  iipoii  ^  GOfitrnct  Mweea  the  piup- 

■igned  by  the     ties ;  and  also  a  count  for  money  had  and  receiyed.    At 

defendant  to  p. 

and  r.,  to  be  ^$t|ial  at  tb^l^t  ^f%iA»u^^^il^l)ofore4Mal¥(X  J., 
dert  rf  defZd^  H  ^ppcarp^  tft^t  the  plaintiff  hid  «Wt  ^t  goods  ^  l)^ 
SS^^t.'^*  ?q14  by  O^e  4e&ndlHit9  at  Gi/^^  v**airfiCtio|in<o  iii- 


iL^^tT*  fhe  nature  of,  wWclj,  w>d  th^  priw  to  l?e  gi?^  for  the 


i!\\J^'^^t      ^cli?i  vprp  pftfti^glariy .  ppifitfJ^  put  by  g  Wttvr  of  in- 

tnat  tne  piaii^ 

tiff  ooiiid  not    ^tTRctipos,    Th^  r^t^^c^gp  whi^  W4A  wot,  did  not 

ftpTwidfT  J9.  and 

IT.  as  defend-  /sorre^i^d  w^t^  4)6^  in4tn|ptio|iS|  ^ut  t|if  plaintiff  did 
as  to  entitle  not  repudiate  it  within  a  reasonable  ti<Qe«t  That  quat^ 
nonej^hkUnd  ^^^  ^^  ^^  ^^  ^^  j^^y*  ^^  appeared,  however,  that 
2^^^Jj|[^£^  the  i'etum-<;argQ  bad  been  consigned  to  Mesmk  Bknch- 
SLS«£^^   arrf»nd  »?tew,  whp  were  'derired  to  sell  and  to  hold 


^itudsof      the  proceeds  tp  thp  order  of  Maekinia^h^   thc^  latt^ 
Jj«  ana  ^, 

having  a  lien  HP^n  the  cargo  to  the  amount  of  abont 

4000Z:    Blq^fkard  i^nd   ^iton  accordingly  sold  the 

cargo^  and  pdd  thereout  the  money  due  to  the  de&nd- 

antt    The;  vesidue,  amounting  to  415/.  remained  in  their 

hands,  and  was  admitted  to  be  due  to  the  plaintiff     A 

verdict  having  been  found  for  the  defendant  generally, 

The  Sdicitor'Generdl  now  moved  to  enter  a  verdict 
for  the  plaintiff,  for  the  sum  of  415/.,  upon  the  count 
for  money  had  and  received ;  and  he  contended  that  the 
cargo  having  been  consigned  to  Blanchard  and  Wikon^ 
to  be  held  by  them  at  the  orders  of  the  defendant,  they 

must 


^i^t  Iw  fpn^i^erp^  fW  hk  1^l»th  f^  <^fA  ^ht  mqqfar       i821. 


TnwAMc 

MAOIUnRMH. 


f tMititf  in  this  c*Hk  ^  4)tm4^  W^  WHfOi  ^re  pq 
^r  i(}flnt)^«4  with  Uie  d^R^^  {»  Ui)^  t)ift  iB9n«y  io 
^0|r  |mr(}s  (p^  btt  <;qi9i4er^  «f  t^Qpiy  l)a4  atid  re- 
ceived (ijr  (be  i^efenclwrt  Tbw  ^qib  io  %^,  ^^e  ageot« 
of  |)Dt))  parties:  of^d^qpdeq^fiw^ap|iq)qre9fpf9- 
t^9ti|ig  bif  li^  iipooi  iIh;  (t^ffio,  «fi4  of  tM  Slf^tjf  &T 
t]|9  PHrpo«9  (^  pqnpg  Qves  fb?  r^ff ainder  gf  (b*  prp- 
4)«ed*  fftpr  tbe  d«ft??4finf'»  Im^  blA  ^9^  «Ki8%l>  Tber§ 
in  tber«^  QQ  ground  %  enttFiqg  «  v^sdict  fi>r  tb« 

pifliot^  ^  4i|SJ>>  bi^  r«iQ9djr  ^  ^«^  Wv  pgwMt 
^a>ic%<<«ipd  ^^iM< 

Rnlereff^ed. 


Saunders  against  Wakefield.  3v««%, 

DECLARATION  stated,  tiiat  a  certain  action  had  By<ha4tbMe- 
'  tion  of  ftotuto 

been  commenced  by  the  plaintiff  against  one  WH'  of  ftmudi,  w 
Uam  Pitmattj  in  the  Court  of  King's  Bench,  for  the  re-  ^^^  debt  of 
coveiy  of  15/.,  the  amount  of  a  blOUl  of  exieh^ngd^  drawn  \g^  order'to^Te 
by  the  said  W*  Pitman^  upon  one  Thoma$  Mic/itnen,  pay-  Jot'^iIc  in  mit- 
able  to  thle  order  of  the  plaintiff,  and  then  due  and  un-  «»&  "^  must 

«^  '  ,     contain  the 

paid ;  which  action,  at  the  time  of  the  making  of  the  ©onridemion 

for  toe  promise 

promise  of  the  defendant  thereinafter  mentioned,  was  «s  weu  as  the 

promise  itselfy 

depending  in  the  said  court^  wiiereof  the  defendant  had  and  parol  en- 

d^HCT?  of  t^*** 

notice;  and  thereupon,  in  consideration  of  the  premises,  considention  is 
S.4  ftnd'"'*^'" 
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I82t.       and  that   plainti^,  at  the  request  of  the  defendbnt, 
,  J-    rr       wrndd  cease  to  prosecute  the  said  action  against  die  said 

qMurwu  .  ^   ^  ^ 

;^^m9»t^r  Wi  Pitman^  and'  would  stay  all  further  proceedings 
therein,  defendant  undertook  to  pay  the  pldntiff  the 
amount  of  the  bill  of  exchange.'  Averment,  diat  plaiii- 
tiff  did  cease  to  prosecute  the  said  action,  and  had 
from  thence  ceased  all  further  proceedings  therein 
against  the  sdd  W.  PHmanf  whereof  the  defendant' bad 
notice.  Breach,  that  the  defendant,  although  often  re- 
quested, had  not  paid  the  bill  of  exchange.  Hea,  that 
the  said  promise,  m  the  declaration  mentioned,  was  a 
special  promise  for  the  debt  of  another  person,  towit^ 
the  said  W.  PHman^  and  that  no  agreement,  in  respect 
of  or  relating  to  the  said  supposed  cause  ^of  action  % 
the  declaration  mentioned,  or  any  memorandum  or 
note  thereof,  wherein  the  consideration  for  Ibe  said 
special  promise  was  stated  or  shewn^  was  in  writing  or 
was  signed  by  the  defisndant,  or  by  any  other  penon  by 
him  thereunto  lawfully  authorised.  Replication,  that 
an  agreement  in  respect  of  and  relating  to  the  said 
cause  of  action  in  the  declaration  mei^ioned,  and 
whereby  the  defendant  engaged  to  pay  the  siud  bill  of 
exchange,  drawn  by  the  said  W.  Pitman^  in  &Tour  of 
the  plaintiff  as  aforesaid,  was  in  writing,  and  was  signed 
by  the  said  defendant,  and  was  in  the  words  following^ 
that  is  to  say,  <*  Mr.  Wakefield  will  engage  to  pay  the 
bill  drawn  by  Pitmanj  in  favour  of  Stephen  Samders.*^ 
To  this  there  was  a  g^eral  demurrer  and  joinder. 

MantUfig^  in  support  of  the  demurrer.  The  question 
raised  upon  these  pleadingly  depends,  in  it  great  measure 
on  the  case  of  fVain  v.  WarUers.{a)   But  it  is  said,  that 

doubts 
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doubts  have  been  entertained  as  to  the  authori^  of  that        18S1. 
ease;  and  all  the  objections  to  It  are  collected  together       •— *-* 

Saukdem  ' 

in  PMttijppsv.  Bateman.  {a)  The  first  case  there  referred  a^p^^ 
tO|  as  0vep-ruling  it,  is  Expm-ie  Jifinei  (6),  where,  un* 
doidkedly,  the  expressions  used  by  the  Lord  Chancellor 
ar^  itrong*  Bat  in  that  case  there  was  a  consideration 
impltbd  from  the  words  of  the  instrument,  viz.  the 
'lending  of  money  in  future,  by  Gumey  and  Co.  So,  in 
Ex  parte  Gardom  (c)  also,  a  consideration,  viz.  the  fur- 
nishing twist  to  Tappj  is  to  be  implied.  SUuU  v.  LilL  {d) 
In  lirak  v/Freeman  {e)  and  Coitan  v.  Lee  {f)f  the  whole 
contract  appeared  on  the  face  of  the  written  instru- 
ment; and  in  Egertany.  Mathem{g)y  the  ccmsider- 
ation  also  appeared  in  the  written  agreement.  Now 
these  are  all  the  cases  cited,  as  impeaching  the  authority 
of  Wain  v.  WarUers^  and  it  is  clear,  that  in  all  of  them 
there  was  a  consideration  for  the  promise  stated  in 
writing,  as  well  /as  the  promise  itself*  Those  decisions 
cannot,  tiierefore,  be  considered  as  over-ruling  it.  In 
Gau$st  V.  Hitt{h\  Lord  EUenboroughj  at  a  subsequ€»it 
period,  considered  its  authority  as  valid.  The  real 
question  is,  whether  the  word  agreement,  in  the  29  Car.  2. 
€.  3.  s.  4.,  means  only  the  promise  of  the  party  sought 
to  be  charged,  or  the  whole  contract  on  which  he  is 
liable.  Now  agreement  cannot  be  considered  as  syno- 
tijonous  with  promise.  That  appears  from  the  inter- 
pretations *  given  to  it  in  Johnson^s  Dictionary,  in 
none  of  which  is  the  word  ^^  promise"  found.  And  in 
ShepparcTs   Touchstone,  85.,  the  consideration  is  ex- 

(a)  16  Emtt,  570.  (b)  14  Vet.  190, 

(c)   15  VesJ  2S6.  Id)  9  Eait,  948. 


(0  0  Vmf  SSI.  (/)  2Bra.Ck. Bep.  564. 

(g)  6  SaH,  307.'  (k)  I  SinrHe,  la 


pressly' 


i 


'^T'W^^W^WP'^ 


tSJOm  IN  TRINITY  tBRM 

,19»U  pKHis]jF  nmtkiMdf  m  an  «iMAtuil  p«rt,  of  w  a^pw^ 
flieiit  M  vaU  ts  the  promi^  It  wpold  lt(  U^  |di  t)ie 
iMoovwimeQ  inteiuM  ta  be  pr6yi»iit|i4  bj  t}»f  stati^t^ 
if  tho  oonaidoratiQiif  whicb  9i|is|  be  p]pg?4d»  sauld  bf 
UirfiiUjF  proved  by  f9xo\  U^timmyt  aQd  way  n^^  re^ 
jpllid  to  bff  in  WFitip(g,  ]366id^  the  fepUc^ion  fUtee 
M  abfiolttto  piH)B|ii9  to  pay  at  a))  ev9?^>  wl^ereM  the 
piqoiUe  ia  tbe  deelMiiitMMi  is  oialy  Pw4itfP>U^  R  in 
tberefoe  j»  dep«rtqr«> 

Jfir#A|ifil  ppqtrfL  Tbia  19  not  ^  d^pidrturei  for  it 
mmld  be  no  variance  at  nu|i  pirips}  if  tba  protnise  stated 
19  tbe  veplkatipn  were  givan  io  evidence,  as  pnxif  <if  the 
promise  in  tbe  dedanUioQt  Pe<9cack  y.  Monf^  (0}»  iinr 
^^  SctmmmleH  {by  But  admitting  that  the  nqpUcation  is 
«  departurei  and  tbereG»re  badt  ^9  pl^  ip  thi^  ease  is 
wuffii^apit;  ^r  it  only  stirtes,  th^t  qp  ajpreemeQt  whore? 
in  the  eonsideration  fi^r  the  promise  was  ^tatcd^  was  in 
writings  or  wi|8  signed  by  tbe  de&ndai|t«  The  plea^ 
tMr»fti»  raises  tbe  qu^rt^i  wbethcr  tbe  ^ase  pf  Wifm 
9,  ffifrUers  m9/^  rightly  dedded^  Now  in  ^  fttrte 
Mh^  tba  Ixird  Chancellor  wpressly  sagrfc  th^  that 
fiafoise^nti^adictedbyi^TArietyofantbopiies;  andadds^ 
that  tb^  ni^^rtahiRg  pf  pn#  mm  for  tlb  debt  of  ano^ier 
does  not  reqojve  a  opnsidiMratioii  moving  bfitween  theoou 
And  the  other  cases  wbifb  have  been  mentioned  01^  the 
other  sids^  Mne  to  tbefainepttrport»  Morris  v.  St^fcg^  (ejp 
l^ffm  V*  Zmi&  (d)  IfkJRfiniger  v»  Fqgps^  (^}»  several  sp^ 
cies  of  agreements  are  d^fiQed»  bi^t  in  npne  of  them  is  n 
consideration  mentioned,  as  an  essential  or  necessary 

(a)  I  res.tau  1S7.  (6)   3  T.M.  474. 

(c)  1  SaU.  N.  P.  a  ISX  (d)  Fell,  Imw  M^^^Chtar.  259. 

(e)  Piotoden.  Bef*  U 

JWtf 


V^MBOmM, 
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party  without  which  an  agreemeiU  oanQot  nibdst^    la       IWli 
trttth,  an  agreement  is  the  assent  of  two  minds  to  do  a 
particalar  act;  and  ill  the  statute  fif  firaada»  the  word  is 
used  ia  its  popular  senses  and  so  it  seems  to  haw  been- 
considered  by  JbbMC^J,  in  Qoocbmm  v^  C^iftf(«)» 
where  he  puts  the  case  of  a  promissory  note  in  these 
words  X  ^  I  her^y  agree  to  pay  the  bearer  HOL-*  There 
it  b  synonymous  with  the  word  promise.    The  word 
agreement»  in  the  latter  part  of  the  4th  elausi^  is  merely 
a  wordof  reference  to  the  former  part;  and  the  words  to 
whidi  it  refinrs  are  <<  special  promLie»"    H»e  there  i« 
a  promise  in  writing.     In  Goodman  t*  CIme  also^  tba 
Court  entertained  so  mnob  doubt  as  to  |h^  anthprity  of 
Wmn  V.  Warlters^  that  they  ordered  a  seooad  ai|punent« 
,  That  case^  bowever»  was  finally  detided  on  aaotibe r 
point.  Tie  plea  ther^ore  is  bad)  and  then  the  plaint^ 
notwiAstandlng  any  defect  in  hia  replicatmn*  wQl  be 
entitled  to  Ju4gB«ei)t* 

Abbott  C.  Jr  I  em  of  c^iniont  in  this  oas^  fhet  the 
plea  is  good,  and  that  th^  replication  ie  bad;  J  ass^t 
to  the  argument  which  has  been  pressed  upea  us»  that 
the  word  agreement,  in  the  latter  part  of  the  i&  section 
of  the  statute  of  firauds,  is  to  be  construed  to  be  a  word 
of  refiNrenee,  and  that  it  refers  to  w<Hrds  contained  in  the 
fiurmer  part  of  the  se^on^  Kow  in  the  Iprmer  part  of 
the  section,  we  find  the  word%  special  promise^  egree* 
ment,  contract,  or  sale.  I  read,  therefore^  the  latter 
part  of  the  cUuse,  as  if  all  those  precedent  words  were 
incorporated  in  it,  together  with  the  word  agreement, 
and  then  it  would  stand  thus,  <<  unless  the  agreement, 

ipecial 


diiy  '  *  &A^tA'  I*  TRINITY  TERM 

iroK       sjp^tal  promke^  contract,  or  sale^  upon  which  such 

LK1-  ■  •  •'•.     action  shall  be  brought,  or  some  memorandum  or  note 

^^mnu       thereof,  shall  be  in  writinir,  and  signed,''  &c.    It  is  then- 

WAXirXBLD.  o  o 

to  be  considered,  with  reference  to  the  common  law, 
whether  there  can  be  an  agreement,  special  pronaae, 
contract,  or  sale,  which  would,  be  valid  in  Uw,  mdesa- 
a  consideration  appeared  for  it.  Now,  at  comotion  law^^ 
a  promise  to  pay  the  debt  of  another,  if  made  sun^dy/ 
and  without  a  good  consideration  for  it,  would  be  ^n»d. 
So  also  a  promise  by  an  executor,  to  answer  damages 
out  of  his  own  estate,  would  be  void,  if  made  withoat 
consideration.  It  is  impossible  to  suppose,  that  the  sta- 
tute of  frauds,  which  was  intended  to  ooireet  the  com- 
mbn  law,  can  apply  to  cases  in  which,  at  oomoMHi  law, 
when  the  promise  was  not  in  writing,  there  was  previ- 
ously no  remedy.  Now,  at  common  law,  no  action  wobkl 
lie,  unless  there  !was  some  specialty  or  peculiarity  in  the 
promise.  It  is  impossible  to  conceive  how  there  can  be 
such  specialty  unless  the  consideration  for  the  promise  be 
stated.  For  it  is  the  consideration  which  makes  it  a  special 
promise.  '  The  consideration,  therefore,  must  have  been 
in  the  contemplittion  of  the  l^slature,  when  iheiy  vatd 
the  words  special  pron)ise.  If  so,  it  will  follow,  that  a 
party  is  not  entitled  to  recover,  unless  the  written  agrees 
ment  contain  some  specialty,  which  cannot  be  unless  it 
contain  the  consideration  for  the  promise.  There  must 
therefore  be  judgment  for  the  defendant. 

Bayley  J.  I  am  of  the  same  dpinion.  The  object 
t>f  this  statute,  which  was  a  most  usefoliu:t,  was  to  pre- 
vent frauds  and  peijury,  and  it  ought  to  be  construed 
so  as  most  effectually  to  accomplish  that  object  The 
fourth  section  contains  several  cases  in  which  it  is  pro- 

videdy 


IN  THK  Seconb  Year  of  GKOKG^  IV.  ^l 

vided,  tliat  no  action  tball  be  brought    One.qise  is  of       ^^t 
a  «pedal  promise  by  an  executor,  to  answer  damages  ..  . 

out  of  his  own  estate ;  another  of  a  special  promise,  to  e^^kikt 
answer  for  the  debt,  default,  or  miscarriage  of  another  '  •'  '  '^ 
person.  Now,  at  common  law,  iu' order,  to  make  a 
person  chargeable  in  such  cases,  there  must  be  a 
spedal  oeosideration  for  the  promise,  either  moving  to 
the  party  promising,  or  from  the  party  in  whose  favour 
the  promise  is  madcb  Then  the  statute  prpvides,  that 
a  party  shall  not  maintain  an  action  in  such  cases,  unless 
the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  .  in 
writings  and  I  think,  therefore,  that  that  memorandum' 
must  indude  a  statement  of  the  consideration  for  $uch 
agreement.  A  contrary  decision  would  be  most  mis- 
chievous* '  For  if  we  were  to  hold,  that  the  cpnsider- 
ation  might  be  omitted  in  the  writt^  agreement,  we 
should  immediately  let  in  fraud  and  peigury;  The 
consideration  may  be  cither  past  or  future;  and  if  the 
written  agreement  contain  only  a  promise  to  pay,  the 
party  who  rddes  npon-it  may  then  inftvoduce  parol 
evidence  of  a  consideration,  which  perhaps  was  never 
intended  by  the  parties,  and  so  a  door  would  be  open 
to  fraud  and  perjury.  Suppose  the  real  consideration 
for  the  special  promise  is  something  in.  future  to  be 
done.  •  If  that  be  not  reduced  into  writing,  the  plainti£F 
may  state  in  his  declaration  a  past  consid^ation,  and 
bring  parol  evidence  to  prove  that  £blcU  I  find  too, 
that  the  word  ^*  agreement'  in  this  clause  is  coupled 
^with  <<  contracts  of  marriage,  and  for  the  sale  of  land  f* 
now  in  those  cases,  it  is  clear  that  the  consideration 
must  be  stated^  For  it  would  be. a. very  insufficient 
agreement  to  say^  ^*  I  agree  to  sell  JLB^  my  lands'' 
^     »  vrithout 


Wm 


t  CASES  tK  TRINITV  TERM 

litl«  wittaimt  fpMK^iiig  the  lelrmt  ^  the  price;  end  if  those 
oottld  tie  slip^ied  by  {Mtrol  evidenoe,  we  should  let  in 
all  the  misdue^  ag^st  which  the  statute  meant  to 
guiffdi  Ttii  ef  hanog  importaui  parts  of  the  contract 
protad  bjr  parol  etidence*  Without  therefore  going 
bq^ond  die  wmda  of  the  clause  applicable  to  this  par- 
ticriar  cas^  I  think  that  they  import,  that  there  must 
be  some  qpecialtjr  in  the  transacticm^  and  that  thej 
mmn4  Ikat  the  special  promise  should  be  in  writingi 
iatoKporating  in  it  its  consideration!  which  alone  makes 
it  hindiilg.  This  seems  to  me  to  be  the  result  without 
any  iufceiice  to  anthorides  on  the  subject.  But  in 
addition  to  thi%  w«  have  the  unanimous  opinion  of  this 
Court  m  the  casfe  ef  Wain  y.  WarUerts  a  case  which 
was  wdtl  colMidefed  at  the  time  by  four  most  able  judges. 
U^an  principle  tod  authority,  therefore^  i  think  that 
we  01^^  f»  deoide  in  favour  of  the  defendant 

Ifi>Lftarik  Jk  I  am  of  the  sttne  opinion.  Whether 
wt  oasMidsr  IIm  general  olgeet  of  the  statute,  or  the 
pacttcriar  okgeet  ef  the  fourth  clause^  it  seems  to  me 
to  be  necessaiy^,  that  die  coMideration  for  the  promise 
should  ba  stated  in  writiqg;  The  consideratiDn  is  the 
very  ground  ^  the  action,  and  without  it  the  action 
will  not  lie.  In  tibe  preset  casei  that  which  is  reduced 
into  writing^  affords  of  ittdf  no  ground  of  action.  The 
general  ekgeot  ef  the  statute  whs,  to  take  away  the 
temptadon  to  commit  fraud  by  pegury  in  important 
matters,  by  making  it  requisite  in  such  cases  for  the 
pirti»  to  commit  the  circumstances  to  writing.  The 
parboobr  objcict  ef  the  fourth  clause  was,  to  prevent 
any  action  brag  brought  in  certain  cases,  unless  there 
was  a  memoralidita  in  writing.    Tha  ol^ect  of  both 

was^ 
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Wft%  that  tb«  gtOtttid  iiid  IbdHdalioti  of  ihi  ^)if^       iHh 

sfapttld  be  ill  writitag)  and  sh&ttld  not  df^nd  dli  {Mkh)}      jJ'ZLw 

tatimotty.    Util*«.  thttrfb,**,  what «  «ttffici«»t  to  rt«um    ^^^ 

tain  thd  aciion  be  in  writing)  fao  aetioA  ca&  be  ^np^rted; 

If  #e  take  ih^  word  <<  a^reemiaif  *  used  id  the  ibui^ 

section  in  iti  strict  sense^  it  Would  neem  to  impl]r»  that 

the  Whole  of  that  whieli  k  ag)f«ed  between  the  paAiei 

ahonld  be  in  Writhig,  bfid  the  dther  eaaeft  mentioned  in 

the  dattt^  support  ix&ch  k  eonsttnction.    F6t  tipdh  aft 

agreement  upon  dottsidet&titMl  of  Ibftfriage,  ol*  a  Cbh- 

tract  for  the  sale  of  lands^  it  is  (tjuite  dear,  that  thd  ebh- 

sideratiMI  ttlust  be  slAtbd  itt  WffHng.    But  whether  we 

comtme  the  wori  in  this  strict  teuse  or  not,  Mlll^  in 

eg  tnudi  to  Without  a  «bnstdeMtibn  tilel^  can  %k  nO 

ground  1^  actibU)  it  seMds  to  tatiS  thiiti  lipoh  Oils  i3anse, 

the  consideration  fetist  be  stAted  M  Writihg.    tn  the 

present  casi^i  that  Whi^  Is  redact  ihtb  writihg  is 

merely  ^  lenj^ageln^lt  fb  pAf  the  bill.    Ko^,  littless 

there  be  a  cousid^ratfoh  fbf  Uia^  no  action  1^  V^A 

such  i  promitfe.    If  a  conftid^httion  is  tb  be  bittbdWdd, 

ft  may  be  either  palt  or  fiitttM^  and  must  he  proved  by 

pah>l  evid^^nce.    If  that  we^  allOwtgd,  t\l  the  dftdger 

which  the  s^tute  Of  fratidS  was  hitended  to  pk*^veht, 

Would  be  again  ihth)dUCed»    I  tttt  the)N$fot^  of  opin^dn, 

that  the^  must  b^  Judgment  for  the  defendant. 

BisSt  J.  I  am  of  opinion  that  the  plMi  is  good,  and 
that  the r^eationis A  di^rtnt^  iVoih  the  dedai^tlon. 
The  contract  stat^  in  tfat  declaration  h,  tha^  In  con- 
sideration thttt  die  plaintiff  would  forbear  to  ptt>secute 
an  aietion  agaihst  Pitman  On  a  biH  of  lexchange,  de^ 
fendant  promised  to  pay  the  bill,  to  which  the  de&ndant 
having  plesdied  that  ^uch  plromise  was  not  in  writing, 

the 
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1881.  the  rq>Ucatxm  sets  out  the  agreement  itsdf,  whidi  b  an 
abeolate  prdnuse  to  pay  tlie  bill  at  all  events,  omittio^ 
altogether  any  mention  of  the  consideration,  which  was 
the  forbearance  to  sue.  Now  if  the  cause  had  gone 
down  to  trial  on  the  general  issue,.. and  the  written 
promise  set  out  in  th^  rephcation  had  been  produced^ 
it  would  have  been  a  variance  from  the  contract  stated 
in  the  declaration.  If  so,  it  is  a  departure  in  pleading. 
It  has,  however,  been  cont^ded,  that  the  plaintiff  may 
introduce  the  consifkration  by  parol  evidence;  but  the 
rale  is,  that  a  party  cannot  by  parol  evidence  shew 
that  the  contract  is  different  from  that  reduced  into 
writing,  and  here  the  introduction ;  of  the  consideration 
by  parol  evidence  would  do  that.  For  no  two  things 
can  be  more  unlike  than  an  absolute  and  conditional 
promise.  I  am  of  opinion,  therefore,  that  no  such 
parol  evidence  could  have  been  received^  and  if  so^  the 
replication  is  bad.  Then  the  question  is,  whether  the 
plea  is  good,  and  I  diink  that  it  is  so,  independently  of  the 
authority  of  Wain  v.  WarUers*  For  it  appears  to  me 
impossible  to  satisfy  the  words  pf  the  statute  of  frauds^ 
unless  the  consideration  be  in  writing. .  And  whether 
we  consider  the  words  **  agreement''  and  "  promise," 
as  having  the  same  meanings  seems  to  me  immaterial 
to  the  present  decision.  Fov  the  promise  here  is  not 
fully  and  fairly  stated  in  writing,  unless  it  can  be  con^ 
oidered  as  fully  and  fairly  stated  where  a  promise^  in 
reality  conditional,  is  stated  to  be  absolute.  Again,  if 
we  take  it  upon  -the  word  ^^  agrccanent,''  it  must  mean 
the  whole  agreement,  and  here  the.  whole  agreement 
is  not  in  writing.  Independently  therefore  of  the 
authority  of  Wain  v.  Warlters^  I  am  satisfied  that  this 
case  falls  within  the  fourth  section  of  the  statute  of 

frauds. 
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frauds*    The  object  of  the  statute  cannot' be  attained'^ 

unless  the  whole  transaction '  be  reduced  '  to  writing. 

For  there  would  be  the  same  danger  of  peijury  in       aga^, 

proving,  by  parol  evidence,  the  consideration  as  the 

promise.    I  am  therefore  of  opinion,  diat  the  plea  is 

go()d,  and  that  our  judgment  should  be  for  the  de« 

fendant. 

Judgment  for  the  defendant* 


Lewis  against  Walter.  ^I^STawi. 

TNECLARATION  by  plaintiff,  for  a  libel  upon  him  Dedantionfor 

in  his  character  of  an  attorney.     It  stated,  that  at  Hi  anmpaper. 

the  Hants  quarter  sessions  a  bill  of  indictment  was  ubdw^ToS^ 

found  against  the  plaintiff  and  two  other  persons,  for  a  ^^^i^^a 

conspiracy  to  defraud  the  under-sheriff  of  Hants^  upon  ^^J^J/^"^"* 

which  indictment  the  plaintiff  was  found  not  guilty;  yet  time  of  publi- 

catuNi  hy  Hut 

that  the  defendant,  well  knowing  ths^  premises,   and  dereiidfait,it 
wishing  to  cause  it  to  be  believed  that  the  plaintiff  had  such  pubUca- 
been  guilty  of  the  offence  charged  in  the  indictment,  copied  fromT** 
published  in  the  Times  newspaper  the  libel  in  question,  «id  St^pST' 
which  purported  to  be  an  account  of  what  took  place  at  J^  ^  '^' 

J.  &  had  made 
an  affidavit  that  he  waa  the  publisher  of  the  ff.Jourttal,.  and  still  remained  so  at  the  time  of 
publication  of  the  libel :  Held,  that  this  plea  was  bad,  inasmuch  as  the  publintton  bj  the 
ddSendant  did  not  apecify  by  name  /.  &  as  the  original  publisher  of  the  libel,  but  only- 
named  the  journal.  Semble,  that  eTen  if  /.  5.  bad  been  named  by  the  defendbmt  when  the 
latter  publjsbed  the  libel,  such  publication,  bcmg  of  written  slander,  could  not  hare  been 
justified.  Semble,  also,  that  the  repetition  of  oral  slander,  accompanied  by  a  declaration  of 
the  name  of  the  oiicpnal  author,  cannot  be  justitiedy  unloaa  such  repetition  be  made  with- 
out malice,  and  upon  a  fair  and  justifiable  occasion. 

The  Ubd  stalsd  in  the  dedaradon  purported  to  be  a  apecdi  of  counsel  at  a  trial  of  the 
plaintiff  on  a  criminal  charge ;  and  it  stated,  after  setting  out  the  speech,  that  a  witnesa 
waa  called,  who  proved  all  that  had  been  stated  by  counsel,  and  tfiat  the  defendant  was  im- 
mediately after  that  acquitted,  upon  a  defect  in  proving  some  matter  of  form.  The  plea 
stated,  that  in  fact  such  a  speech  was  made,  and  that  the  witness  cdled  proved  all  that  had 
been  io  stated ;  but  it  did  not  set  out  the  evidence,  or  justify  the  truth  of  the  chams  «*«fld^ 
in  Uie  coufisel's  speech-:  Held,  that  sudi  plea  was  bad,  inasmuch  as  a  party  oouul  not  be 
justified  in  publishing  the  result  of  evidence  given  In  a  court  gf  justice,  but  must  state  the 
evidence  itself. 

Vol.  IV.  T  t  the 
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182U      the  tHaI«    It  set  out  the  speech  of  the  eounsel  for  the 
_  pjroiecStttioii^  whichi  in  pairt,  contained  the  supposed  libel 

oiflnut  on  the  plaintiff,  and  then  continuedi  '<  The  first  wit-^ 
ness  called  was  A  P^  who  proTcd  all  that  had  been 
stated  by  the  .counsel  {ax  the  prosecatioo*  Hr,  J.  G^ 
the  attesting  witneos  to  the  bill  <tf  ^sale  finofti  the  jdieriff 
to  Messrs.  W^  was  next  called,  Init  not  being  eUe  to 
prove  a  depataticm  frooi  the  under-sheriff  for  that  year, 
the  jury,  under  the  /directions  of  the  learned  Judge, 
were  obliged  to  give  a  verdict  of  acquittal,  to  the  great 
r^ret  of  a  crowded  court,  on  whom  the  statement  and 
the  evidence^  as  far  as  it  went,  made  a  strong  impres- 
sion of  their  guilt*'  Plea,  Ist,  not  guilty;  2d,  that 
after  the  expiratioa  of  forty  days  from  the  28th  Jvkef 
l79Bf  and  before  the  publishing  of  the  said  supposed 
libels  by  the  defendant,  on  the  ilth  AprSf  1819»  the 
supposed  libellous  matter  set  forth  in  the  declaration 
ivas  published  in  a  certain  public  newspaper,  intitled, 
^^  Hampshire  Td^aph  and  Sussex  Chronide"  by  George 
Henry  Matlej/  and  WilUam  Harrison.  Plea  then  stated, 
that  defendant,  at  the  several  times  when  he  published  the 
said  supposed  libels,  did  also  publish  that  the  sup{xised 
libellous  matter  was  copicfd  and  quoted  from  the  last- 
mentioned  public  newspaper ;  and  that,  at  the  time  of 
the  said  supposed  libelloiis  matter  being  so  published  in 
the  last-mentioned  pubUc  newspaper,  an  affldnvit,  beft>re 
then  made  and  delivered  to  the  oommissioneni  for  ma* 
naging  his  majesty's  stamp  duties^  was  remaininig  at  the 
office  of  the  commi8si<Hier%  porsoant  to  the  statute^  by 
which  affidavit  the  said  G.tt.M.  and  Vlt.H.  made 
oath  that  they,  the  said  Gf.  H.  M.  and  W.  H^  were^  at 
the  time  of  making  the  affidavit,  th^  publishers  of  tbg 
lest-iiientioned piibliciiewspftper.   Thieple^tfadnitatedj 

that 
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thai  the  said  6.  H.  M.  and  W.  H.,  at  tht  time  of  the       1821. 
publictitloti  of  the  supposed  libellous  matter  bjr  the  said        ^^^^ 


Cr.  H.  AT.  and  W.  H**  had  not,  tior  bad  either  Of  them^ 
signed  or  sworn  apy  affidavit  that  thejr  had  ceased  lo  be 
the  publishers  of  the  last-tnentiotted  public  dewBpl^>^rl 
Wherefore  Uie  defendant  published  the  said  Supposed 
Kbelloas  matter  as  he  lawfully  might. ,   The  $d  and  4th 
pleas  did  not  differ  materially  from  the  first*    The  5th 
pleai  as  to  all  except  the  matter  follwiHg)  tis*  *'  tio  the 
great  regret  of  a  crowded  court)  on  whom  tbo  statement 
ofibe.^videneei  as  far  as  it  went,  had  ronde  a,  strong  inlv 
pression  of  th^  guilt,''  stat^  that^  iit  the  trial,  of  the  ili- 
dietmentf  the  tx>uns«l  for  the   proseoution  wmie  the 
speech  set  oilt  in  the  supposed  libeli  -and  that  bhrvAg 
so  stated  the  fAOts^  tl:^  sfdd,J?i  P»  wa4  called  nxkd  i^ 
peered  as  the  first  witness  in  support  of  the  said  charges^ , 
and  by  bi*.  testim^my  ptoYed  all  that  had.  been  so  stefted 
by  the  cQiuisd  for  the  prosecuti<»i»  Imd  that  J^  Gf^  the 
attesting  iHtnesB  to  the  bill  of  aUk  of  the  said  MeMrs. 
iPlf  was  nesit  called  aa  a  witnesa  in  suppcnrt  of  tke.pro* 
s^ntioDi  and  tlutt  not  bon^  aUe  to  tvore  the  depntft* 
nion  of  the  nndet-sheriff  to  the  offioefj  die  Jury,  bciog 
so  directed  by  the  Judg^  were  obliged  to  gi^e  It  vetdiet 
of  acquittal*     The  plaiti6ff  joined  istoe  on  the  plea 
df  not  guUtJr,  and  demurred  generally  to  the  oliier 
pleaa. 

CMihff  in  support  of  the  demurrer.  The  first  three 
spedal  pleas  btb  bad^  intonmeh  aa  they  do  not  state 
that  the  persons  frtan  whose  paper  the  libel  Ms  ebpi^ 
were  the  original  authors.  If  an  action  were  broeght 
against  them,  therefore,  they  might  plead  that,  at  the 
time  of  the  (lubUtetlon  by  them^  th^  also  stated  that 
Tt2  they 
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262 !•       they  copied  it  from  another  paper.    It  is  true  'that  ia 
j^  some  instances  a  person  repeating  slander  which  he  has 

,ff''*^  heard  from  another  will  be  justified,  if  at  the  time  <^ 
th^  repetition  he  declares  the  name  of  the  person  from 
whom  he  heard  it.  That  rule,  however,  has  never  been 
extended  to  the  case  of  written  slander,  by  which 
greater  publicity  is  given,  and  which  is '  a  more  deliber- 
ate act.  Besides,  the  defendant,  at  the  time  of  the 
publication,  did  not  give  the  names  of  the  publishers, 
but  merely  a  due  by  which  those  publishers  might  be 
discovered.  Davis  v.  Lewis  (a),  and  Woohwth  v.  Mea- 
dams  (6),  are  authorities  to  shew,  that  even  in  the  case  of 
oral  slander  the  name  of  the  original  author  of  the 
slander  must  be  menticmed  at  the  time  of  repeating  it. 
The'  fifth  plea  is  bad,  inasmuch  as  it  only  states  the 
speech  to  have  been  made  by  a  counsel,  and  then  allies 
generally,  that  a  witness  called  in  support  of  the  diarges 
proved  all  that  had  been  stated  by  the  counsel.  Now  if 
it  be  allowable  to  publish  the  proceedings  of  a  court  of 
justice^  the  evidence  itself  ought  to  be  given,  and  not 
the  result;  for  the  plainti£F  cannot  take  issue  upon  the 
fiict,  whether  the  witness  proved  all  that  the  coonsd 
said.  Maitland  v.  Gaiddruy  {c)  is  an  authority  to  shew 
that,  in  a  justification  that  the  defendant  named  the 
original  author  of  the  slander  at  the  time,  it  is  necessary 
to  give  the  very  words  used,  and  not  the  efiect  of  thenu 
Besides,  this  was  the  publication  of  an  ex  parte  proceed- 
ing, the  defendant  not  having  had  an  opportunity.of  prov- 
ing his  innocence;  and  Bex  v.  Lee  {d\  and  Bex  v. 
Fisher  Jijs\  are  authorities  to  shew  that  such  a  publication 
is  not  lawful. 

(a)  7  7.  R.  17.  (h)  8  EaU,  4G9. 

(c)  S  Eaa,  4S6.  ((f)  5  JSqh  1% 

(e}  53  Campb,  965* 

PlaU, 
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Platt^  contra.  The  first  three  special  pleas  are  good.  1821. 
By  the  38  Geo.  3.  c.  78.,  no  person  shall  pablish  a 
newspaper,  until  an  affidavit  shall  be  delivered  to  the 
commissioners  of  stamps,  specifying  the  name  and  place 
of  abode  of  the  printer,  publisher,  and  proprietor ;  and 
by  $.  12.,  the  copy  of  such  affidavit  shall,  in  all  proceed- 
ings civil  and  criminal,  touching  any  publication  con- 
tained in  such  newspaper,  be  conclusive  evidence  of  the 
truth  of  all  such  matters  set  forth  in  the  affidavit 
against  every  person  who  shall  have  signed  and  sworn 
such  affidavit,  and  also  against  every  person  who  shall 
not  have  signed  the  same^  but  who  shall  be  therein 
mentioned  to  be  a  proprietor,  printer,  or  publisher  of 
such  newspaper.  The  fact  disclosed  in  these  pleas,  thatf 
at  the  time  of  publishing  the  libel,  the  defendant  named 
the  newspaper  fi*om  which  it  was  copied,  and  that,  be- 
fore that  time,  an  affidavit  was  duly  filed  with  the  com- 
missioners of  stamps,  by  which  the  persons  named  in 
the  plea  made  oath,  that  they  were  the  publishers  of 
the  same,  shews,  that  the  defendant  gave  the  plaintiff 
the  means  of  ascertaining,  with  certain^,  the  original 
authors  of  the  slander,  and  therefore^  that  he  furnished 
the  plaintiff  with  a  certain  cause  of  action  against  a 
prior  propagator  of  the  slander.  For  the  maxim  <<  oer- 
tum  est  quod  certum  reddi  potest''  applies.  In  order  to 
maintain  an  action  for  the  publication  of  a  libel,  the 
libellous  matter  must  be  false  and  malicious ;  thus  if  a 
man  truly  charge  another  with  an  offence^  though  he 
may  be  indictable  for  it,  still  he  may  justify  the  truth 
in  an  action,  however  maliciously  he  may  have  made 
the  charge,  {a)     So,  in  an  action  for  a  malicious  prose- 

(a)  MMjTid  ▼.  Gouidney,  9  East,  4S«» 

Tt3  ca&m 
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169h  cutiw  or  arrest,  tkere  mu«t  be  a  want  of  probaUe  caas^ 
kowever strong  the  evidenoe  rf malice  maybe.  Although 
danderous  matter  reduced  to  writing  will  be  actionable, 
where  the  same  matter  not  in  writing  would  not  be  so, 
yet,  with  respect  to  the  ingredioits  of  falsehood  and 
Bialignity,  the  rules  which  obtain  in  an  action  fbr  the 
puUieation  of  the  one  are  equally  applicable  to  one 
brought  for  the  puUicatton  of  the  other.  The  deliber- 
ation with  which  an  all^[ed  calumny  may  be  published, 
isannot  alter  the  question  with  respect  to  ite  trudi  or 
flJsdiood.  In  this  case^  the  defendant  has  not  trans- 
gressed die  bounds  of  truth,  for  he  has  only  alleged  by 
die  supposed  libel,  that  the  libellous  matter  had  been 
published  by  the  proprietors  of  the  Hampshire  Telegraphy 
which  was  in  &ct  the  case ;  not  voudiing  himsdf  for 
its  aathentldty,  but  citing  his  authority;  so  that  his 
publication  of  it  could  not  give  any  confirmation  or 
authentidty  to  the  slander,  which  still  stood  upon  die 
authority  of  the  original  propagator  of  nt.  Now  it  is  a 
g^eral  rulcy  that  if  A  publish  to  B.  slanderous  words, 
and  he  reports  them  as  he  heard  them  from  A.^  A.  shall 
be  answerable  for  all  the  damage  which  the  individual 
so  calumniated  may  sustain,  by  reason  of  B*s  hav- 
ing so  reported  it.  Earl  of  NorihampUm's  case,  (a). 
Upon  principle,  the  same  rule  will  apply  to  libels. 
If  A.  publish  libellous  matter,  and  B.  report  It  after- 
wards as  having  been  published  by  ^.,  the  latter  shall 
be  answerable  to  the  person  libelled,  for  all  the  damage 
he  may  sustain  by  reason  of  ^.*8  having  so  reported  it; 
for  ]f  B.  were  also  answerable,  the  plaintiff  would  re- 
cover his  damages  twice  over;  and  the  law  will  not 
allow  two  compensations  fpr  the  sam^  injury.  The  fiflh 
plea  is  good,  although  it  only  states  the  result  of  the 

(a)  12  Rep.  J?^, 
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evidence  giTOi  by  the  witness.  The  reason  why  it  is  1821. 
necessary  in  ordinary  cases  to  set  oat  the  very  words  of 
the  slander,  isj  to  give  to  the  party  slandered  a  certain 
cause  of  action  against  die  original  author  of  the  slander. 
But  in  this  case  that  reason  does  not  apply,  because  no 
action  could  be  maintained,  either  against  the  counsel 
who,  in  the  course  of  his  professional  duty,  stated  the 
fkcts  of  the  case^  or  against  the  witness,  who,  in  the 
course  of  a  judicial  proceeding,  gave  his  evidence.  That 
plea,  therefore,  is  good. 

Abbott  G.  J.  In  giving  my  opinion  upon  the  pre- 
sent case,  I  shall  not  refer  to  the  formal  objections  (a), 
because  if  the  pleas  were  good  in  point  of  substance^  the 
Court  woiild,  no  doubt,  permit  those  pleas  to  be 
amended ;  nor  do  I  think  it  necessary  to  decide,  whe- 
ther a  plea  in  bar,  stating  that  the  defendant  copied  the 
libel  firom  another  newsp^ier,  and  that  he  at  the  time 
named  the  publishers  of  that  paper,  would  be  good ; 
for,  in  the  present  case^  although  the  defendant  has  now 
in  his  plea  given  riiose  names,  he  did  not  do  so  wfaoi  he 
published  ^e  libel.  I  am  not  prepared,  however,  to  as- 
sent to  the  proposition,  that  such  a  defence  is  applicable 
to  cases  of  written  slander,  (or  that  would  give  great 
fecility  to  such  publications,  which  ought,  if  possible,  to 
be  prevented.  Nor  am  I  prepared  to  say  that  this  is 
matter  of  defence  upon  a  plea  in  bar;  for  it  cannot  be 
«n  answer  to  the  charge  of  malice^  which  may  exist  in 
the  case  of  repetition  as  well  as  invention  $  and  if  we 
held  it  to  be  a  bar,  that  question  would  be  altogether 

(p)  In  the  coune  of  the  /vgumeot,  some  fonnal  objections  were  taken 
to  the  pleas,  whidi,  as  the  Court  did  not  ultimately  decide  upon  them, 
Iwve  not  been  maitioiifd. 

T  t  *  with- 


AltTIIU 
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1821«       withdrawn  from  the  consideration  of  the  jary.    Bat  i( 
"7  instead  of  pleading  it,  it  be  given  in  evidence  under  the 

general  issue,  then  the  question,  whether  it  were  re- 
peated molidousl jr,  and  from  a  design  to  slander  or  not, 
would  be  feft  to  the  jury,  who  might  then  find  their 
verdict  upon  the  whole  case.  As  to  the  last  point,  the 
objection  taken  to  the  fifth  plea,  seems  to  me  unanswer- 
able. It  is  asserted  in  the  libel,  that  a  certain  witness 
proved  the  allegations  contained  in  a  speech  made  by 
counsel  in  stating  a  case  to  the  jury.  Now  that  justifi- 
cation cannot  be  supported.  The  defendant  ought  to 
have  detailed  and  transcribed  in  the  publication,  the 
evidence  of  the  witness.  If  he  had  done  so,  his  readers 
might  then  have  judged  for  themselves.  If  a  party  is 
to  be  allowed  to  publish  what  passes  in  a  Court  of  jus- 
tice, he  must  publish  the  whole  case,  and  not  merely 
state  the  conclusbn  which  he  himself  draws  firom  the  . 
evidence.    I  think,  therefore^  that  these  pleas  are  bad. 

Batley  J.  I  am  pf  the  same  opinion.  I  think  that 
these  pleas  are  bad  in  substance.  As  to  the  first  three 
qiecial  pleas,  it  does  not  i^pear  that  the  defendant,  at 
the  time  of  publishing  the  libel,  stated  the  name  of  the 
original  author  of  the  slander.  It  has  been  argued, 
however,  that  he  did  staie  sufiicient  to  enable  the  plain- 
tiif  to  find  that  out.  But  I  am  of  opinion,  that  that  is 
not  sqfflcient.  An  individual  slandered  is  not  to  be  put 
to  the  expence  and  trouble  of  ascertaining,  by  enquiry, 
who  the  original  libeller  is.  If  a  defendant  is  to  be 
allowed  to  rely  upon  a  plea  of  this  nature  (supposing 
that  there  can  be  sucn  a  plea  lu  bai,  which  may  be 
doubtful)  it  can  only  be  in  a  case  where  he  has  ori- 
ginally given  up  the  author  by  name^  and  where  the 

name 
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name  is  sufficient  to  idc^itify  the  par^.    If  that  be  not .      1821. 
sufficient  for  that  purpose,  I  think  there  ought  to  be        " 

Lewis 
an  additional  description.    I  am  also  of  opinion,  that 

the  last  plea  is  bad.  It  is  no  justification  that  a  de- 
fendant has  truly  stated,  in  his  publication,  the  speech 
made  by  counsel,  in  stating  a  case  to  tlie  jury;  he  must 
go  further,  and  shew  the  truth  of  the  &cts  there  stated. 
It  is  the  duty  of  a  counsel  to  state  facts,  although  they  may 
be  injurious  to  the  character  of  individuals,  and  he  is  pri- 
vihfied  so  to  do,  if  he  speaks  conscientiously  according ' 
to  his  instructions;  but  if  it  were  to  follow,  that  others 
might  repeat  what  he  says,  it  might  be  most  injurious  to 
the  character  of  individuals ;  for  as  to  them,  the  reason 
for  the  privil^ge^  which  is  the  advancem^t  of  public 
justice,  does  not  apply.  This  principle  is  recognised 
in  Lake  v.  Kii^  (a),  Bjex  v.  Lord  Ahmgdon  (&},  and  Bex 
V.  Oreeoey  (c).  Upon  these  grounds,  I  am  of  opinion, 
that  this  plea  cannot  be  supported,  and  that  our  judg- 
ment must  be  for  the  plaintiff. 

HoLROYn  J-  I  am  also  of  opinion  that  these  pleas 
are  bad,  and  that  even  if  they  had  been  pleaded  in  a 
more  formal  manner,  they  could  not  have  been  sup- 
ported. In  actions  for  slander,  the  truth  may  be 
pleaded  as  a  legal  defence.  But  that  plea  admits  the 
malice,  and,  notwithstanding  that,  justifies  the  public- 
ation. It  is,  however,  a  very  different  thing  to  justify 
the  repetition  of  slander,  by  ^alleging,  as  a  bar,  that 
some  other  person  originally  was  the  author  of  it.  For 
it  does  not  follow,  that,  because  a  defendant  may  justify 
slander  if  true,  be  may  also  justify  the  repetition  of 

(a)  1  Sounds  131.  {b)  lEtp.  S26.  (c)  IM.^S,  273i 

slan- 
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18S1.       danderous  wordd  which  are  not  tnie,  if  he  has  heard 
'.'  '         them  from  another  person.    Unless  we  go  the  length 
mf^       of  holding,  that  such  a  repetition  wonld  be  justifiable, 
even  when  spoken  from  a  bad  motive^  we  cannot  sup- 
port the  present  pleas.    All  the  cases  on  this  sub- 
ject arise  out  of  the  case  of  the  Earl  of  Narihang^* 
ton,   (a).    Ther  do   not,  however,  confirm  that  de« 
eisioB,  but  ail  go  on  the  ground  of  beuig  distinguishable 
from  it.    The  lx)ok  in  which  that  case  is  found,  is  not 
■o  accurate  as  the  rest  of  the  reports  of  Lord  Vote,  not 
having  been  published  by  him  in  his  lifetime^  but  firom 
his  notes  afterwards.    Tlie  point  there  is  stated  in  very 
general  terms,  and  as  it  scans  to  me^  may  be  question- 
able.   It  is  put  thus :    <Mn  a  private  aotion  for  slander 
of  a  common  person,  \£  LS.  publish  that  he  hath  heard 
J^  W.  say  that  J.  G.  was  a  traitor  or  thief,  in  an  action 
op  the  case,  if  the  truth  be  such,  he  may  justify."    It 
is  observable^  that  Lord  Coke  does  not  say  that  it  is 
lawful  to  repeat  slander  in  all  cases  and  at  ail  times,  but 
only  that  the  party  may  justify  under  certain  circum- 
stances.   If,  for  instance^  he  repeats,  not  with  intention 
to  de&me^  that  may  be  so ;    but  it  is  not  laid  down, 
that  a  defendant  may  maliciously  do  so ;  and  unless  it 
goes  that  length,  it  will  not  support  the  present  jdeas. 
But  I  think  it  is   questionable,  whether,  as  stated,  it 
must  not  have  some  qualification  added ;  for  in  the  third 
resolution,  cases  are  put  in  which  it  is  held  to  be  unlaw- 
ful to  repeat  slander.    Taking,  therefore^  die  whole  to- 
gether, it  seems  to  me^  that  the  proper  way  is,  to  take 
the  passage,  with  this  qualification,  that  if  J.  8.  publish, 
on  a  fair  and  justifiable  occasion,  that  he  hath  heard 
c7.  ^.. say  that  J.  6.  was  a  traitor  or  thie^  he  mayj  if  the 
truth  be  such,  justify.    It  must  not,  therefore,  be  taken 

(a)  12j^p.l59t 
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flf  a  general  nilei  even  in  9ral  Blander,  that  the  mali^*       ISjIt. 
eious  repetition  of  it  may  be  ju8tilled»  if  the  name  cf      \^ 
the  authcH*  be  g^ven  up  at  the  time.  If  it  oould,  it.would      mmm 
be  productive  of  miBohief ;  for  the  penKm  slandered 
coqld  bring  no  action  against  the  malicionB  nqaeater, 
and  if  he  did  diflcover  who  die  person  was,  and  biDOght 
an  action  againsi  him,  he  might  only  be  able  to  snpport 
it  by  the  testimony  of  the  very  person  who  had  so  map 
licipusly  repeated  itf     P^^rhaps,  therefore,  the  rule  has 
been  laid  down  too  largely  in  the  Earl  of  NorthaMpUnCs 
case,  and  ought  to  be  qualified,  by  confining  it  to  cases 
where  there  is  a  &ir  and  just  reason  for  the  repetition 
of  the  slan4pr*  V^  Ihe  pr^^^nt  c«s^  hovr^r^,  it  is  dear, 
that  there  must  be  judgment  for  the  plaintiff     On  the 
l)ther  ppint,  \  concui:  with  the  rest  of  the  Court., 

Best  Jj  I  am  of  die  same  opinion.  The  attempt 
here  is  to  justi^  this  libel  under  the  authority  of  the 
S^rl  of  Norihampion^s  cas^.  If  this  precise  i  poii^ 
had  been  there  detenyiine^,  I  9houI4  doubt  thie  pro- 
priety of  that  decision ;  and  I  think  that  th(^  rea^^ns 
given  by  my  Brother  Holro^  shew  that  the  £buflh  re- 
solution in  that  case  reijuires  soipe  qualification.  ^9^  '}% 
cannot  be  justifiable  to  repeal  slider  under  9|1  circiu^- 
st^ices;  {but  only  in  those  case^  where  it  is  dope,  ngt  for 
the  purpose  of  merely  circulating  the  slander,  J>ut  for 
^B)e  bif  mA  reasonable  cj^usc.  A^d,  beside^,  I  am  not 
prepared  tp  jsay  that  that  case  (Extends  tp  written  slandefi 
in  which  the  repetitiopi  by  producing  a  greater  disper- 
sion, increases  in  a  tenfold  degree  the  injury  to  the 
individual.  I  think,  therefore,  that  the  first  three  special 
pleaa  are  bad.  As  to  the  last  ^ea,  I  also  agree  with 
the  rest  of  the  Court*    Here  the  proceediiig  which  was 

pub^ 


fil« 
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published  was  not  complete  the  case  having  been  stop- 
ped in  limine.  And  the  words  of  the  witness  are  not 
stated,  but  the  substance  of  his  evidence.  This,  there- 
fore^ cannot  be  justified.  Besides,  the  defendant  must 
have  known,  when  he  copied  it  from  the  other  p^ier, 
that  it  was  an  illegal  publication;  and  he  cannot  be 
justified  in  republishing  a  statement  which  he  knew  to 
be  unlawful. 

Judgment  for  the  Plaintifil 


Jhfie97th. 


The  Kmo  against  Glossop. 


inscooYictimi  HPHE  conviction  stated  that  on,  &c.  at  8cc  C.  W.  W. 
Miuing  to  be  Came  before  two  justices  for  the  county  of  Surry^ 

titfnplaoecdled  and  informed  them,  that  defendant,  late  of  the  parish 
^Se^lvTStbe  ^^^*  Marjft  Lambeth^  in  the  county  of  Story,  in  a  cer- 
j«[^jLdLl,  ^^  P^***  ^"  ^®  parish  aforesaid,  called  the  Boyal  Co- 
^^LS!^ca«dn  ^S  theatre,  without  lawful  authority  of  letters  patent, 
cntertaimnait    and  without  licence  from  the  Lchrd  Chamberlain,  did 

of  the  itage 

celled  JKicAerd    cause  to  be  acted,  for  gain  and  reward,  a  certain  enter- 
like  Tkirdf  the 
endence  let       tainment  of  the  stage,  to  wit,  a  certain  tragedy  called 

the  defendent    Bichord  the  3d.,  or  the  Battle  of  Bomorih  Fidd,  &c. 


^Ttwice  «t  the    Contrary  to  the  statute,  &c.    The  conviction  then  stated 

lebeanekof 

Hiekttfdt  thet 

anether  penon  was  stago-tneniger ;  that  defendant  engaged  J.  S,  to  perfonn,  and  ga?e  him 

n  check  for  the  amount  of  hit  benefit :  Held,  that  this  was  sufficient  to  warrant  the  justicca 

in  dmwing  the  conclusion  that  the  defendant  caused  the  pky  of  Richard  the  Third  to  be 


The  conviction  also  stated,  after  the  appearance  and  plea  of  defendant,  that  diTcrs  ere- 
dible  witnesses,  to  wit,  /.  S»,  &c.,  came  before  the  justices  upon  their  semal  oaths,  to  them 
severally  andrespcctiTely.and  in  the  presence  of  the  said/.  S*  &c.  duly  administered :  Held, 
that  taking  it  altogether,  it  did  subsUntially  appear  that  the  oath  was  administered  to  the 
witnesses  in  the  presence  of  the  magistrates. 

The  evidence  also  stated,  that  the  Giburg  Theatre  was  in  the  parish  of  Lamheth,  and  the 
ai^ttdioation  of  the  penalty  was  to  the  poor  of  the  parish  of  St.  Mary,  Lamboh  .•  Held, 
that  this  was  no  variance,  it  not  appearing  thatthere  were  two  distinct  parishes  so  named.- 

the 


iM  THE  Second  Year  dF  C£ORG£  IV.  617 

the  appearance  of  defendanty  and  plea  of  not  guilty ;  and       lS2U 
then  proceeded  thus,  <'  nevertheless,  upon  this  same  day     tu^^^q 
and  year  last  aforesaid,  at  the  said  police-office,  Union'       H^ltui 
HoU-^  in  the  said  parish  oiSU  Saviour  aforesaid,  divers 
credible  witnesses,  to  wit,  one  John  Tovey^  one  Jtmius 
Brutus  Booths  and  one  WSUam'  AUwca/,   came  before 
us  the  said  justices,  upon*  their  several  oaths,  on  the 
Holy  Gospel  of  Ood,  to  them  severally  and  respect- 
tively,  now  here  and  in  the  presence  of  the  said  John 
Toaoey^  Junius  Bruius  Booths  and  WiUiamJliwm/^  re- 
spectively duly  administered :  depose,  swear,  and  in  the 
presence  of  the  said  Joseph  Glosscpj  upon  their  oaths 
aforesaid,  severally  affirm  and  say,"  &c;    In  the  evidence 
it  was  stated,  that  the  Cobitrg  theatre  was  in  the  parish  of 
Lambeth  $  and  that  an  alteration  of  the  play  of  Richard 
the  Sd.  was  acted  there  for  money.     As  to  the  defend- 
ant's causing  that  play  to  be  represented,  the  evidence 
stated  was,  that  /•  iS.  B.  became  acquainted  with  defend- 
ant as  manager  and  proprietor  of  the  Coburg  theatre ; 
that  defendant  was  seen  once  or  twice  at  the  rehear- 
sals of  Richard ;  that  another  person  was  stage-mana- 
ger ;  that  /•  A  B.  engaged  with  defendant  to  perform 
several  chitracters;  that  LB.  B.  applied  to  def<^dant 
for  that  purpose;  and  that  defendant  made  him  an  oflfer 
for  twelve  nights,  to  perform ;  that  the  contract  was  in 
writing;    diat  /•  B.  B.  afterwards  performed   there. 
That  at  his  benefit  defendant  gave  him  a  cheque  for  the 
amount.     The  conviction   concluded,  that  defendant 
was  guil^,  and  adjudged  the  penalty  of  50/.,  one-half  to 
the  informer,  and  one-half  to  the  poor  of  the  parish 
of  jS^.  Mary  Larnbeth^  being  the  parish  whei^  the  of- 
fence was  committed.   The  conviction  having  been  re« 
moved  into  this  Court  by  certiorari. 

Marrytitt 
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TbcKitn 


IMh  lidnyatf  Ccuberd^  and  Adolpkust  took  three  objections 

to  it.  First)  that  it  did  not  sufficientljr  appear  that  the 
defendant  had  caused  the  plajr  of  Eickard  the  Sd.  to 
be  performed.  All  that  af^pears  is»  that  he  was  seen  at 
one  or  two  rehearsals  ofBichardt  and  that  he  olTered 
to  engage  performers^  and  paid  them.  But  these  fiids 
do  QOt  shew  even  prim&  &cie  that  he  caused  that 
particular  play  to  be  performed^  which  is  neoessaiji 
Seoondlyy  the  witnesses  do  not  appear  to  have  been 
sworn  in  the  presence  of  the  magistrates,  or  of  the 
defendant.  They  are  stated  to  have  been  sworn  in 
the  presence  of  themselves  only.  If  so,  the  evidence 
was  improperly  taken.  Thirdly^  the  abjudication  o^ 
the  penalty  is  to  the  poor  of  Si.  Mary  Latnbeti^  mhes^ 
as  the  evidence  states  the  Ccbwrg  theatre  to  be  in  Lam- 
beth only^  and  now  constat  thai  Ldmbeth  and  &.'Maiji 
ZoffiidA  are  the  same  parish* 

ScofUif  Gurne^  F.  PoOoekf  and  7lirtoii»  contrfi  were 
stopped  bgr  the  Court. 

Ajkbott  C*  J.  As  to  die  first  olgectioa,  it  is  suffici- 
ent to  si^,  that  it  cannot  prevail,  unless  the  evidence 
stated  OB  the  fiice  of  the  conviction^  be  such  as  that  no 
reasonable  person  nould  draw  the  conclusion,  ffaat  >tb^ 
defendant  caused  this  particular  pipy  to  be  p^formed.  J 
am  very  &r  from  thinking  that  to  be  die  case.  Them»- 
^tratee  mi^t  very  reasonably  draw  the  condusicHif  and 
having  done  sc^  we  cannot  overturn  their  decision  as .  lo 
the  fiurt.  As  to  the  second  objection,  the  whole  fimns  cme 
sentence )  and  it  is  there  stated,  that  the^defendant  havr 
11^  appeared  befqre  the  i^^strates  and  pleaded  i^ 
gttiity,  <<  nevertheleshupoA  thif  sane  d|i.y  i||id  j^earj  fli?fr^ 
•«  ere* 
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credible  witneMes,  to  wit|  &c*  come  before  us  upon  their  lUSL 
teverai  oatbs^  dn  the  Holy  Gospel  of  God,  nowhere  in  the 
presence  of  the  siud  witnesses  duly  administered,  &c.'' 
Takingihe  wh(^  together,  I  think  it  substantially  qipean 
that  the  oath  was  administered  in  the  presence  of  the 
ma^strates  to  the  witnesses*  As  to  the  last  objection,  I 
think  th6  evidence  sufficient  to  support  the  a^udication 
It  ddes  not  a[^)ear  that  Z««iieM,  and  &•  Jliatij^,  Zomi^ 
are  two  parishes,  and  unless  that  be  so  il^is  no  Tariancd 
If  m  the  trial  oi  an  ^tment,  the  premises  were  de> 
scribed  td  be  in  iSf.  Mary^  LatnbeH^  and  the  evidence 
stated  them  td  be  in  ZfOflii^  I  think  it  would  be  no 
tariance*  And  it  waft  so  hdd  in  Dee  dem  TaOei  r^ 
Salter  (a),  whei^  lh6  qectment  was  for  lands  in  j^v^iAoa^ 
winch,  at  the  trial,  Were  proved  in  Famiam  Boffdl ;  and 
there  it  was  held  no  variance,  the  defendant  not  having 
proved  that  there  Were  two  FamJumt*  I  do  net  think 
liherefor^  that  the  magistrate!  were  Wr<«ig  in  the  tmudi- 
catuui  made  by  them,  ot&  this  evidence.  Upon  the 
wholes  therefore^  hone  of  these  objections  are  suffident» 
and  the  conviction  being  regular,  must  be  affimied* 

Gonvietioti  affirmed* 

(a)lSAMr|9. 


The  Kmo  agtunst  The  Inhnbitaiits  of  Haw    J^^g' 
Cross,  WEstoAM. 

TWO  justices  by  their  order  removed  the  pauper,  Whtw*p«i- 

Edward  Aest^  from  the  parish  of  Holy  Crossj  West"  iwominMa 

gatCf  in  the  city  of  Canterbury ^  to  the  parish  of  Hdy  « court  leet,  and 

after  executing 
the  office  tot  a  f^  dag^  hs  was  afterwards  irr^^ularlf,  bj  two  fflapslri|efl^  dudiarffed  from 
eiecttting  his  office,  and  another  person  appointed  ;  but  He  acquiesced  m  this,  and  did  not 
^  Apt  i&rwaida  execute  the  office  t  Held^thst  lUfiivfM  net  ^ibfiitiqgsn  animal  offics 


within  the  parish  so  as  to  odfkfer  a  sSttlement. 

.    CrosSf 
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1821.       CrosSi  Wes^atej  in  the  coiinty  of  Kent.    The  sessions  on 
^■"^      lippeal  confirmed  the  order  subject  to  the  opmion  of 
aepink       this  Court  upon  the    following  case.      The  city   of 
«atidr       Canierbury  is  divided  into  six  wards»  and  two  of  the 
^^JJi^^JJ^    twelve  aldermen  of  the  city  are  appointed  for  each 
n^ard,  a  court  leet  is  held  annually  by  the  two  al'dw- 
nlen,  at  which  a  constable  and  bo'rsholder  £>r  the  ward 
are  chosen.    In  the  month  of  October^  1817>  and  for 
some  tiine  previously,  Uie  pauper  resided  and  carried- 
on  business  in  the  parish  of  St  Mary  Narthgate  Can^ 
Uriunfj  which  is  in  the  ward  oi  Northgdie^  that  ward 
containing  the  parishes  of  St.  Mary  Narthgate^   and 
St.  Alphage.    On  the  21st  (X:/o£^)  1817,  the  annual 
court  leet  was  held  for  the  ward  otNcrthgdte^  at  which 
the  pauper  was  duly  chosen  borsholder  of  the  ward  for 
the  year  ensuing,  and  up6n  being  sent  for  to  take  upon 
himsdf  the  office^  he'  attended  at  the  court,  and  was 
rq^lariy  sworn  in,  the  staff  of  office  wais  also  delivered 
to  him  by  tlie  former  borsholder.    A  day  or  two  aflier- 
wards  he  happened  to  be  at  the  City  Jmu  public  housie^ 
within  his  ward,  when  a  dispute  arose  between  some 
persons,  which  was 'likely  to  create  a  disturbance^  and 
he  was  deslr^  to  preserve  the  pieace;  in  consequence  of 
which,  he  fetched  his  staff,  and  put  an  end  to  the  dispute, 
but  he  did  not  do  any  other  act  as  borsholder  than  thaL 
After  he  had  been  sworn  in  a  few  diays,  he  was  desired 
to  attend  the  monthly  meeting  of  the  magistrates,  and 
he  attended  with  his  staff;  he  was  called  into  the  council 
chamber,  and  mformed  by  the  then  mayor,  that  as  it  ' 
was  a  question  to  what  parish  he  belonged,  he  must  leave 
his  staff  there  for  the  present,  and  that  he  should  know 
further  about  it  in  a  few  weeks,  he  left  his  staff  according- 
ly, and  not'  having  heard  any  thing  more,  he  did  not  act,' 

nor 
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nor  was  he  ealled  upon  afterwards  to  act  as  borsholder. 
The  steward  of  the  leet  notified  the  pauper  to  the 
magistrates,  as  the  sworn  borsholder  for  the  ward  of 
Norikgate,  and  he  appeared  so  in  the  list  of  the  peace 
officers,  entered  in  thdr  record  book.  The  succeeding 
court  leet  for  the  ward  of  Norihgate  was  holden  on  the 
20th  October^  1818,  and  the  pauper  resided  during  the 
whole  of  the  year  in  the  parish  of  St.  Manf,  Norihgate. 
The  duties  that  were  required  to  be  performed  by  the 
borsholder  of  the  ward  of  Norihgate^  during  the  re- 
mainder of  the  year,  were  performed  by  another  person, 
who  resided  part  of  that  time  within  the  ward,  and  part 
in  the  borough  of  Staplegaie^  adjoining  to  the  ward,  but 
not  within  the  jurisdiction  of  the  city  of  Canterbury^  but 
that  other  person  was  not  chosen  or  sworn  in  as  bors- 
holder of  the  ward,  nor  did  he  attend  the  sessions  in 
that  character,  nor  was  his  name  enrolled  in  the  list  of 
peace-officers. 


18S1. 


TiM  Knra 


TbelnhdbiU 

antf  of 

Holt  Caom, 

WitfOAn. 


BeretiSf  in  support  of  the  order  of  sessions,  after  stating 
the  case^  and  that  the  question  was,  whether  the  pauper 
gfuned  a  settiement  under  S  8c4  W.  and  M.  c.  6.,  by 
executing  a  public  office  in  the  parish  during  a  year, 
was  stopped  by  the  Court 


'  Bottand  contra.  In  this  case  the  pauper  was  the 
Iq^al  borsholder  during  the  whole  year ;  for  the  mayor 
had  no  right  to  remove  him  ftrom  the  office  over  which 
he  had  no  jurisdiction ;  nor  can  he  be  considered  as 
having  executed  the  office  by  deputy.  For  all  the  cases 
of  deputies  are  where  they  are  appointed  by  the  courts 
leet,  which  was  not  done  here.  The  pauper  therefore 
was  the  legal  officer,  and  resided  in  the  parish  for  a 
Vol.  IV.  U  o  year, 
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188h      jegf^  md  there  h  noting  which  shews  any  reAiial  on 


TbBKs»a 


bis  part  to  perform  the  duties  of  bis  office.    In  fact  he 
a^aZui      would  bf^ve  been  liable  to  puuishmenty  if  he  had  so  re* 

The  Inhabit.  •  f  .  -w 

ants  of       nised* 

H91.T  Crom* 

AsBpTT  C  J.  At  the  time  of  the  passing  3  &  4  fFl 
and  M»  €•  6^  it  was  possible  for  any  individual  to  giin 
a  settlement  by  a  residence  for  forty  days  in  th^  paridi* 
The  object  of  that  act  was,  to  add  to  this  the  necessity 
of  delivering  to  the  parish  officers  a  notice  in  writiii^ 
which  they  were  required  to  read  ih  tb^  church  and  to 
^c^ter,  in  order  that  there  might  be  public  notice  to 
all  the  inhabitantS|  that  they  might,  in  case  the  in- 
dividual was  likely  to  become  chargeable^  procure  his 
-removal  from  the  parish.  But  that  act  contemplated 
I  two  cases,  in  which  no  notice  in  writing  was  to  be  giveUf 
viz.  the  serving  an  annual  office  and  the  paymoit  of 
parish  rates.  Its  object  was  obviously  notprie^*  Now 
that  is  only  attained  by  the  actual  execution  of  the 
office^  and  not  by  the  appointment  to  it  Although, 
therefore,  it  does  appear,  that  the  pauper  iq  fhis  case  was 
irre^larly  discharged  from  his  office,  and  another  per- 
son irregularly  appointed  to  succeed  hin^  yet  as  (le  did 
forbear  to  do  the  duties  of  it,  I  think  he  cannot  within 
the  statute  be  considered  as  having  executed  a  public 
annual  office  in  the  parish,  and  that  he  did  not  thofby 
gain  a  settlement.  The  judgment  of  the  sessions  was 
therefore  right. 

Order  of  Sessions  confirmed. 
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\  1821. 


The  King  agahist  The  Inhabitants  of  the  West  Wf^ufd^^ 
Riding  of  Yorkshire. 

TNDICTMENT,  in  the  usual  form,  a^unst  the  de-  inaplMby 
fendants,  for  the  non-repair  of  SOO  foet  of  the  high-  of  a  ooun^, 
way  next  adjoining  the  south  end  of  Leeds  bridge,  in  SSmte^rf!^. 
the  West  Riding  of  the  county  of  York.    The  plea  ad-  ^^J^"^; 
mitted,  that,  as  to  15  feet  next  adjoining  the  south 'end  ^SSfShk* 
of  the  said  bridge,  the  inhabitants  of  the  West  Riding  wij  at  the  end 

of  a  county 

were  liable  to  repair  the  same;  but  stated,  as  to  the  bridge  situate 
residue  of  the  said  highway,  that  the  bridge  was  an  an-  towmhip,  itu 
cient  bridge^  situate  from  time  immemorial  within  the  tosMteuly^ 


township  ofLeeds^  in  the  said  Riding,  and  that  the  said  fonucfapre- 
residue  of  the  said  highway,  from  time  immemorial,  had  "^P^*"^ 
ako  been  situate  in  the  said  township ;  and  from  fime 
immemorial  had  been  repaired  by  the  inhabitants  of  the 
township  of  Zieeds.    Demurrer  and  joinder. 

Blackbume,  for  the  crown,  in  support  of  the  de- 
murrer. The  plea  is  bad  in  not  stating  any  consider-- 
ation  for  the  prescriptive  liability  of  the  inhabitants  of 
the  township  of  Leeds  to  repair  this  part  of  the  highway. 
In  Rex  v.  Si.  Giles%  Cambridge  (a),  the  plea  was  held 
bad  for  thk  reason.  And  the  ground  of  the  decisiofi  in 
that  case,  that  there  coiild  not  be  any  possible  con- 
sideration for  easting  the  burden  of  repairing  the  road 
on  the  inhabitants  of  anotha:  parish,  equally  applies 
here.  For  the  fnhabitants  of  Leeds  are  equally  with- 
the  rest  of  the  Riding  bopnd  to  contribute   to  the 

Uu  2  repairs 

f 
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1 821 .       repairs  of  other  bridges.   In  Rexv.  Ecdesfidd  (a%  a  con- 
"~~       sideration  appeared  on  the  face  of  the  record.   For  there 

The  Knro       , 

qMjiMf       It  was  Stated  as  a  ceneral  custom  in  the  parish  for  each 

Thelnlubit-  . 

ante  of  the     towDship  to  repair  its  own  roads. 

WcuRkiiiigor 

YoSKSHIftl. 

B.  AUtenoHy  contrd,  stopped  by  the  Court. 

Abbott  C.  J.  The  uniform  course  of  pleading  is  to 
state  the  prescription,  as  in  the  present  case.  The  case 
of  JB«r  T.  Sf.  Oile^Sf  Cambridge^  is  quite  distinguishable, 
on  the  grounds  stated  in  the  judgment  of  the  Court  in 
Bex  V.  Eccksfidd.  Here  the  highway  is  situate  within  the 
township  o{  Leeds.  The  object  of  the  form  of  the  plea 
in  Bex  v.  Ecdesfidd  probably  was  to  allow  greater  lati- 
tude to  the  evidence  in  support  of  it,  and  also  because 
possiUy  the  road  indicted  in  that  -case  was  not  an  imme- 
morial highway.  Here  it  is  the  ordinary  case  of  a  town- 
ships liable  to  repair  a  part  of  a  bridge  situate  within 
it,  of  which  th^re  are  many  instances  in  the  books. 
There  must,  therefore,  be  judgment  for  the  defendants. 
Judgment  for  the  defendants,  {h) 

(a)  1  J^.^^.  559. 

(»}  Sec  7  JSeie  588.    Mex  ▼.  IuMtiUmhff  the  Wat  MUSng, 


Wed$i€tday,        The  KiNG  ogomst  The  Inhabitants  of  Tthxjst. 

Jwne  «7th.  ^ 

A  pnipv  hav-  ^T WO  justices,  by  their  order,  removed  Edwof'd  Peake 
iSrtrif^at™'  and  fiunily  firom  the  township  of  Audlem,  in  the 

gJlf^J^y    Coun^  of  Cheshire,  to  the  township  of  Tyrky,  in  the 

into  the  Mrfice 

the  day  bcAwe  Neuhjfear^s  Dw^  and  quitted  two  days  after  CkriHma$^  rcoebiiig  hb  ftill 
wane:  that  bciiig the  uaual  ftmethataervanta  in  that  part  of  the  oountry  go  into  and  tcsv* 
thor  plAoaii  Tm  Court  thou^t  that  this  was  a  contnct  which  had  arrrred  at  its  taw 
muMOon  hitoe  tiie  expiration  ora  year;  but  the  aeauons  having  ezpicMly  loond  it  to  be  a 
hiiiog  and  aanrioe  fiir  a  jctur»  tiw  Court  conaadml  themidvea  as  bound  by  that  finding. 

county 


IN  THK  Second  Year  op  GEORGE  IV.  625 

county  of  Stafford.    The  sessions,  upon  appeal,  con-        18SK 

finned  the  order,  subject  to  the  opinion  of  this  Court,    •  x^TKixa 

on  the  following  case.  Edward  Peake^  the  pauper,  hired    ,r^^^%^ 

himself  at  8/.  and  his  washing,  without  any  time  being        ants  of 

specified,  but  which  the  sessions  found  to  be  a  general 

hiring  fi>r  a  year.    The  pauper  entered  into  his  service 

the  day  before  Neohyear^s  Day^  and  quitted,  with  the 

consent  of  his  master,  two  days  after  Christmas-^y^  the 

usual  time  that  servants,  in  that  part  of  the  county,  go 

into  and  leave  their  places.    The  pabper  received  the 

whole  of  his  wages  at  the  time  of  his  quitting,  and 

statedf  that  when  he  left,, he  considered  himself  no 

longer  under  the  controul  of  his  master.    The  sessions 

confirmed  the  order,  and  found  this  to  be  a  hiring  and 

service  for  a  year, 

Ndan^  in  support  of  the  order  of  sessions,  was  sU^ 
ped  by  the  Court. 

Pearson^  contra.  Although  the  sessions  have  found  * 
it  to  be  a  hiring  for  a  year,  yet  it  is  clear  their  decision 
is  wrong,  for  there  is  no  ground  for  presuming  any  dis* 
pensation  with  the  service.  It  is  expressly  stated  that 
this  pauper  quitted^  at  the  usual  time,  and  came  in  also 
at  the  usual  time.  There  was,  in  substance^  therefore, 
only  a  hiring,  according  to  the  custom  of  the  country, 
which  it  appears  is  for  a  less  period  than  a  year. 

Abbott  C.  J.  As  the  sessions  have  expressly  found 
the  fiwt.of  a. hiring  and  service  for  a  year,  I  think  we 
are  bound  by  it.  I  cannot  say  that  no  reasonable  per- 
son coold  come  to  such  a  conclusion  upon  the  facts 
stat^^  although  I  certainly  should  not  have  come  to 
Uu  3  it 


TrutT. 
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182L       1^  myself.  I  should  have  (liougbt,  that^  ihthiflcase^  there 

;       was  neither  a  dispensation  with  the  service,  no^  k  disso* 

agamn       lutlon  of  thcj  cotltract,  but  that  the  contrdet  had  arrived 

( o#  *    at  ittf  ternliiniltion)  and  that  before  a  year  had  tepired. 

dut  stitl,  as  tb6  question  was  prdperlj^  for  the  determili* 

ation  of  the  sessions,  i^'ho  hatfe  c^spressij  fouiid  the  fiict 

otherwise,  1  think  their  order  must  be  cohfirmed. 

Order  of  Sessions  confirmed. 


Tkunday,  The  KiNG  ogaiTtst  The  Justices  of  Salop. 

June  ^8tb.  ^^ 

Sembie,  Uut       TJEABSON  on  a  former  day  had  obtained  a  rule^ 

the  entering  in-  ./^  .  . 

totherecopi-  calling  upon  the  defendants  to  shew  cause  Why  a 

lanoe  required 

by  49  G.  5.  writ  of  mandamus  should  not  be  directed  to  them,  com- 

before  tbe'ji»-  mandlng  them  to  cause  continuances  to  be  entered,  and 

HI  order  of  bes.  bear  the  apjpeal  of  one  Joseph  Oliver  against  an  dhter 

S^Ji^^Sr*  of    ^^o  magistrates,    under  the   49  G.  9.  c,  68.  s.  3^ 

^^^^"^  whereby  the  stlid  Joseph  Oliveir  was  adjudged  to  be  the 

ij*^^^  reputed  fither  of  a  bastard  child.    It  afypeftred,  by  the 

^guntttfaeor-  affidavits  upon  which  the  rule  was  obtained,  that  the 

der,  the  statute  ^  ' 

requiring  the     order  in  questlon  was  made  on  the  SOth  Januartfy  that 

pertj  to  gtTe 

notice  of  bring-  immediately  upou  the  order  being  made^  the  appellant 

ing  wifh  uppffiil. 

'<  and  of  the  entered  into  the  recognizance  required  by  the  statute, 

ter thereof."  before  the  justices  who  made  the  order;    and  th&t  a 

thataptt^no-  regular  notice  of  appeal  to  the  quarter  sessions,  to  be 

^r^rfthe  holden  on  the  SOth  ApriU  was  served,  pn  the  9th  of 

cauieandmat-  JpriL  uDon  the  churchwardcns  and  overseers  of  the 

ter  thereof,  will      ^     '      '^ 

be  sufficient,  parish  on  whose  behalf  the  order  was  made*  When  the 
appeal  was  called  on  for  trial  at  the  sessions,  it  was  ob- 
jected by  the  respondents,  that  no  notice  had  been 
given  to  the  justices  who  mitde  th^  order^  of  the  inteotion 
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to  bring  the  appeal^  and  of  the  cause  and  matter  there-         1821. 

of^  as  required  by  the  statute;  and  upon  the  ses^jions  ^^.^^ 

holding  such  notice  to  be  necessary,  th^  appellant  ofibr^        agohut 

The  Jtticioe^  of 
to  prove,  that,  previous  to  entering  into  the  recogni-        Saxof. 

zance,  he  gate  a  parol  notice  to  the  justices  who  made 
the  order,  of  his  intention  to  appeal  against  it,  and  of 
the  cause  and  matter  of  such  dppeat ;  but  the  sessions 
would  not  allow  such  notice  to  be  proved,  and  dismissed 
the  appeal.  The  rule  was  obtained  upon  two  grounds; 
first,  that  the  entering  into  the  recognisance  before  the 
justices  who  made  the  order,  dispensed  with  the  neces- 
sity of  giving  them  a  notice  of  appeal ;  and,  secondly, 
that  in  case  a  notice  to  the  justices  was  necessary,  the 
sessions  ought  to  have  received  the  evidence  of  a  parol 
notice^  which  was  tendered  by  the  appellant. 

Rtosell  now  shewed  cause.  As  to  the  first  ground 
upon  which  the  ruk  had  been  obtained,  it  may  be  ad-^ 
mitt^,  thil  if  the  statute,  nbder  which  this  order  was 
made^  had  merdy  r^uired  that  the  justices  making  the 
order  should  have  notice  of  the  kppta\f  it  might  be  dif- 
ficult to  contend,  after  the  cases  of  Be:t  v.  The  JUaicn 
qfLeids{d)  mABexv.  The  Justices  of  Essex  (b\  that 
a  suflicient  notice  had  not  been  given  by  the  appellant; 
entering  into  the  recognizance  before  them,  at  the  time 
they  made  thef  order.  But  as  the  statute  requires  that 
the  justices  should  not  only  have  notice  of  the  intention 
of  the  party  to  bring  an  appeal,  but  should  also  have 
notice  **  of  the  cause  and  mailer  thereof**  it  seems  clear, 
that  the  recognizatice  codd  not  dispense  with  the  notice 
required  by  the  statute^  inasmuch  as  no  infermatioD,*a8 

(a)  4  7.  A  583.  (bj  ^B.^A.  276. 

U^4  tQ 
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1821.      to  the  cause  and  matter  of  the  appeal,  could  be  comma* 

.j.    j^^      nicated  to  the  justices  by  the  terms  of  the  recognizance. 

amuM  '     Both  in  8.  5.  and  i.  7.  of  the  statute,  the  notice  and  the 

Ibe  Justices  of 

SAiiir^  iiecognizance  are  mentioned,  as  distinct  and  independent 
proceedings.  {Bai/lqf  3.  Supposing  the  argument  to 
be  correct,  that  the  entering  into  the  recognizance  was 
not  a  sufficient  notice  within  the  statute  of  <<  the  cause 
atid  matter  of  the  appeal,''  how  can  the  other  ground, 
upon  which  the  rule  has  been  obtained,  be  answered, 
viz.  that  evidence  of  the  parol  notice  ought  to  have 
been  received  by  the  sessions  7]  It  appears,  from  the 
affidavits  filed  in  answer  to  the  rul^  that  it  is  the 
practice^  and  one  of  the  standing  orders  of  the  sessicms 
for  the  county  of  Salop^  for  all  notices  of  the  trial 
of  appeals  in  that  court  to  be  in  writing;  and  this  is 
a  reasonable  practice  of  the  court  of  quarter  sessions 
which  this  Court  will  sanction.  In  Paley  on  Qmoic^ 
tianSf  202,  in  speakiqg  generally  of  appeids  allowed 
by  statutes,  it  is  laid  down  that  **  the  notice^  where 
the  statute  requires  any,  should  be  in  writing.''  Be* 
sides,  as  in  this  case  the  statute  directs  a  notice 
to  be  given  of  the  ^<  cause  and  matter"  of  the  qppeal, 
it  must  be  presumed,  that  a  notice  in  writing  was 
contemplated,  though  not  expressly  required  1^  the 
words  of  the  statute,  as  the  justices  can  not  be  ex* 
pected  to  remember  the  cause  and  matter  of  an  appeal 
contained  in  a  parol  notice^  which  may  possibly  be 
minute  and  circumstantial,  and  may  be  given  at  a  time 
when  the  justices  are  too  much  occupied  with  other 
bunness,  to  make  a  memorandum  of  the  cause  and  matter 
which  it  contains. 

Pearson^  contra,  was  stopped  by  the  Court 

Batley 
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Batley  J.    I  am  of  opinion,  that  in  this  case  the       i881« 

sessions  ought  to  have  received  the  evidence  of  the  parol  ^.^- 

^  The  Knra 

notice  of  appeal  which  was  tendered  by  the  appdiant.        qgabut 

It  may  be  convenient,  that  a  notice  of  appeal,  particu-.  ^var, 
larly  where  it  is  a  notice  of  the. cause  and  matter  of 
the  appeal,  should  be  in  writing ;  and  in  many  cases 
the  statute  giving  the  appeal  riequires  that  there  should 
be  a  written  notice;  but  we  cannot  say  that  a  notice  in 
writing  is  necessary,  where  it  is  not  required  to  be  in 
writing  by  the  clause  in  the  statute,  which  directs  a 
notice  to  be  given.  An  app^  is  usually  allowed  by 
statute  on  certain  conditions;  and  when  one  of  those 
conditions  is,  that  the  party  appealing  shall  give  a  no- 
tice of  his  appeal,  it  would  be  to  add  a  further  con« 
dition,  if  we  were  to  hold  that  such  notice  must  be  in 
writing.  ... 

HoLROYoJ.  concurred. 

Rule  absolute,  (a) 

(a)  JbboU  C  J.  and  Best  J.  had  left  the  Court. 
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M^f  Faith  against  The  East  India  Company. 

Bj  a  durttr-  T^EBT  for  money  had  and  received.   Plea  nil  debent 

S!7i^S2^  The  cause  was  tried  before  Abbott  C.  3.  at  the 

Se^ldrerf*  London  Sittings  after  Trinity  term,  1819,  when  aver- 

JJJJ^P^^  diet  was  found  for  the  plamtiff,  for  the  sum  of  7042i, 

*»•  *^!Jd^'  subject  to  the  opinion  of  this  Court,  upon  the  following 

boiiw,miii«a.  case.    The  plaintiff  was  owner  of  the  ship  EUxa^  of 

nar  foUowiDff ,  '^  . 

vii.:  mouuSi  Irhich  CJiarUs  SvoToc  was  master,  and  on  the  14th  of 

on  the  ihip't  June^  1816,  entered  into  a  charter-party  with  John  Bur- 

m!^snd tfie  ton  Gooch^  which  contained  provisions,  that  the  ship 

^fttdhaifln  should  take  on  board  a  cargo,  and  proceed  to  Bengal^ 

"PP*^^  and  being   arrived  there,  ^ve  notice  thereof  to  the 

•nrj  of  ^  agents  of  the  freighter ;  and  make  a  right  and  true  de- 
homcwira  CUV    ^°  " 

go;  the ownor   Uyery  of  the  cargo  unto  them,  agreeable  to  bills  of  lad- 

f^^\  appointed  tr  c?  o 

C.8.vmi»ay9X  ing :  and  that  after  such  delivery,  the  master  should 

the  duirtocr,  take  on  board  from  the  agents  of  the  freighter,  at  Bengal^ 

rbonS  coodi.  aU  ^uch  Other  lawful  goods  as  they  might  thmk  proper 

l^^^l^.*  to  ship,  and  proceed  back  to  London^  and  being  arrived 

2™^f^^  there  give  notice  thereof  to  the  freighter,  his  eltecutors, 

datj;  aadtbe 

owner  eipready  instructed  C.S.  to  be  careful  to  sign  all  bills  of  lading  with  the  chmae, 
«  fkeight  paTable  as  by  charter-party.'*  The  ihip  vrte  consigned  to  C  and  Od.,  in  Co/- 
enUat  by  whom  she  was  put  up,  for  her  homeward  yoyage,  as  a  general  ship,  and  dillerent 
mcrGfaanftB  shipped  goods  by  her,  C.  and  Co.  taking  for  homeward  freight  4iills  payable  GO 
days  after  dellTei^  of  the  cargo ;  and  a  new  master  hayii^  been  appointed  by  C  and  Co., 
in  conjunction  with  C.  A,  signed  bills  of  lading  with  the  ^use,  «  paying  freight  agreeable 
10  freight  bilL"  The  IMght  bills  were  made  payable  in  London  to  i7.  and  Co.,  to  whom 
the  duutersr  was  indebted  for  advances  on  the  outward  cargo,  and  who,  as  well  as  CT.  and 
Co.,  were  eogw'sant  of  the  terms  of  the  charter-party :  Held,  that  the  owner  of  the  ship 
had  a  lien  on  these  goods  to  the  extent  of  the  homeward  freight. 

C  snd  Co.  also  put  on  board  the  ship  goods  purchased  by  them  on  account  of  the  obor- 

.  terer;  but  he  being  indebted  to  them,  and  B.  and  Co.,  their  agents,  those  goods  were  by 

the  bUl  of  lading  consigned  to  £.  &  Co. :  Held,  that  as  between  the  owner  m  the  ship  and 

JO*  and  Co.  the  goods  were  to  be  considered  as  the  goods  of  the  charterer,  and  liable  to  the 

owner's  lien  on  them  for  the  freight  due  by  charter-party 

In  the  charter-party,  the  freighter  promised  to  pay  and  defray  two-thirds  of  the  port 
cfaaiges:  the  owner  having  paid  the  whole,  was  held  to  have  no  liea  on  the  goods  shipped 
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&c.  and  make  a  right  and  tme  deliirery  of  the  homeward  1^21. 
cargo  unto  him  or  them,  agreeable  to  bills  of  lading,  ^ 
that  might  be  ugned  for  the  sam^  and  then  end  the  miioi 
voyage.  Fl*eight  td  be  paid  by  Goock  for  the  use  or  ml  Otwipiiiy* 
hire  of  the  ship^  for  the  whole  of  her  voyage,  at  the 
rate  of  16/.  sterling  per  ton,  register  meal»urement 
of  the  ship,  tc^eihef  with  5  per  eent  primage  tbereoii, 
such  freight  and  primage  to  be  paid  in  manner  fd*^. 
lowing,  that  is  to  say,  the  som  of  5001.,  or  so  much 
thereof  as  the  freight  of  the  outward  cargo  might 
amount  to,  calculated  in  the  usual  manner,  on  the 
day  of  the  ^liip's  dealing  outwards ;  and  the  remain- 
der, on  a  right  and  true  delivery  of  the  homeward 
cargo,  in  manner  following,  vix.  one  moiety  in  cash, 
and  the  other  moiety  by  approved  biHsi  payable  at  two 
moi)ths'  date  from  that  period*  And  the  freighter 
further  promised  to  pay  and  defray  two^third  pans  of 
all  port*charges»  (pilotage  and  h'ghts  dues  excepted,) 
which  the  ship  might  incur  during  the  voyage.  There 
wan  added  to  it  the  following  memorandum ;  <<  It  is 
hereby  agreed,  that  the  ezpences  of  the  ship  in  India  are 
to  be  advanced  by  the  frtighter's  agents  at  the  exchange 
of  the  day ;  and  letters  of  advice  are  to  be  written  and 
sent  to  the  owner,  stating  the  amount  of  such  advances.'' 
The  cbartar-party  was  entered  into  by  Gooch^  on  be- 
half of  himself  and  Shraci  who  had  previously  agreed 
with  him  to  be  jointly  interested  in  freighting  the 
ship,  and  in  an  adventure  of  goods  to  be  sent  out  by 
them  to  the  East  Indies^  and  there  sold,  andDthar  goods 
to  be  purchased  with  the  proceeds  thereof,  and  brought 
home  to  England^  on  their  joint  account  Upon  the  re- 
commendation of  Goochf  the  plaintiff  appointed  Sivrac 
]ua$ter  of  (he  ship  for  the  voyage.    On  the  15th  of 

4t^i 
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1821.       Augusti  Ooock  and  jSiVoc^ezecuted  a  bond  to  the  plain* 
'  tiS,  conditioned  for  the  faithful  performance  of  Sivratf^ 

aiain$i       doty,  as  master.    On  the  13th  of  August^  1816,  the 

Tht  East  I»- 

uACompraj,  plaintiff  delivered  a  letter  of  instructions  to  Siorac^  as 
master^  containing  amongst  other  things,  as  fi>Uows : 
<<  It  is  my  particular  request,  that  you  will  be  carefiil  to 
sign  all  your  bills  of  ladings  with  the  clause  of  firei^t^ 
payable  according  to  charter-party  inserted  tlierein,  be* 
fore  you  sign  the  same,  as  well  as  the  usual  clause  of 
quantity  and  contents  unknown,  and  to  cancel  all  the 
hills  of  loading  for  the  outward-bound  caigo  whai  de- 
livered." Gooch  and  Siurac  having  purdiased  divers 
goods  to  form  part  of  the  outward  cai^  the  former 
applied  to  the  house  of  Bazett  and  Co.  merchants  in 
London^  the  real  defendants,  for  a  loan  of  money  on. 
the  seottrity  of  the  cargo,  proposing  that  it  should  be 
consigned  to  the  house  of  Cdhnm  and  Co.,  at  CalcuHa^ 
as  the  agents  cSBazett  and  Co.,  in  order  that  Cobnm  and 
Co.  might  sell  the  goods^  and  6ut  of  the  proceeds  retain 
for  the  use  of  BazeU  and  Co.,  so  much  money  as  thqf 
should  advance  for  Qooch  and  Siurac^  and  purchase 
other  goods  with  the  residue  if  any,  for  and  on  account 
of  Qooch  and  Sivrac^  to  be  consigned  to  Bazet^  and  Co. 
who  were  to  receive  the  homeward  goods  as  the  agents 
of.  the  parties  interested  therein.  Bazett  and  Co.  agreed 
to  this  proposal,  and  advanced  the  sum  of4218/.  12s.  Id. 
for  that  purpose,  and  received  from  Godch  and  Sivrac 
a  bill  for  30002.,  drawn  by  them  on  Cohins  and  Co.  the 
consignees  of  the  goods  sent  by  Gooch  and  Sivrac  to 
Calcutta^  as  a  security  for  part  of  these  advances;  and 
as  a  further  security,  bills  of  lading  of  the  outward 
cargo  were  sent  by  Gooch  and  Sivrac  in  the  ship,  made 
deliverable  to  Colvin^  and  Ca  at  Calcutta^  to  whom  the 

ship 
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ship  was  oonsigned.     When  Bazeit  and  Co.  agreed  to       182K 

advance  Gooch  money,  on  the  secarity  of  the  bntward 

cargo  by  the  EUza^  it  v/as  ainreedy  that  the  homeward       aguiui 

ItieEmlir- 

cargo  should  be  consigned  by  Qdvitu  and  C!o.  to  the  ma  CompMiy. 
house  of  Bazett  and  Co..  Accordingly,  a  letter  was 
written  by  Qooch  to  Colvins  and  Co.  dated  ISth  Jugusf^ 
1816.  <*  Inclosed  you  have  a  list  of  goods,  which  I  re«- 
quest  you  to  purchase  in  proportion  to  the  extent  of 
funds  realized  by  the  investment  per  JEb'sa,  which  I  con- 
sign to  you  through  the  house  of  Bazeti  and  Co.;  and 
should  yon  feel  inclined  to  enable  tis  to  invest  to  the 
full  amount  of  the  enclosed  list,  by  holding  the  bills  of 
lading  on  the  cargo,  as  security,  I  then  request  yoii 
to  purchase^'  subject  to  such  alterations  as  you  may  deem 
adviisable,  in  conjunction  with  our  friend  Captain  Sivrac^ 
I  forward  you  ako  a  copy  of  the  charter-party  for  your 
guidance^  and  by  which  you  will  be  enabled  to  judge 
whether  it  will  be  most  for  your  interest  to  take  the 
current  freight  of  the  day,  or  to  invest  the  goods  above- 
mentioned''  On  the  14th  of  Augusi^  ISlSyBazM  and 
Co.  wrote^  with  the  outward  cargo^  to  Colvins  and 
Co.,  parts  of  which  correspondence  were  as  follows  r 
^  We  are  commissioned  by  Gooch  aadSiorac  to  consign 
their  interest  to  your  management.  These  gentlemen 
have  diaitered  the  SUza  for  the  voyage  to  Bengal^  and 
home;  and  have  shipped  on  their  own  account  an  in- 
vestment, of  which  we  have  to  hand  you  herewith  the 
invmce,  bills  gf  parcels  and  bills  of  lading.  No..  5  is  a 
letter  to  you  from  themselves  touching  the  return  cargo, 
as  &r  as  it  relates  to  their  own  funds.  We  think  you 
may  JGoid  it  necessary  to  make  considerable  alterations 
in  the  memorandum  which  it  incloses,  and  this  you  will. 
In  oouiBedo  with'  the  concurrence  of  Shrac.    The  ship* 

ment. 
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WtU      mcbti  of  vhftteTer  ii  may  onstet,  is  to  be  imdiy  eon- 
_  rigned  to  ni,  and,  m  we  liB?e  to  re^piest  yoa  will  pro* 

«g0Mfr  eurt  fiBtifdit  fiir  the.  vacant  toQnaffe^  we  have  fcrtber  to 
MAConqmr.  tdd,  Ihat  the  fidget  bilk  are  to  be  made  payable  to  oa; 
in  shorty  tbat  the  enttn  concerns  of  the  expedition  aie 
IQ  paas  into  oar  diarge.  Thia  ia  dearly  and  eiq>Uc{tly 
imderalood  between  Sivtact  Qoodh  and  oarsdvea.  Ka  6 
ia  a  copy  of  the  diarter-partyi  with  the  pronaiom  of 
which  yon  wiUhave  the  goodness  to  comply  as  accuratdy 
as  may  be  pvaeticabLe/'  The  ship  arrived  at  CakMot  hi 
Mffrdh  ISl?,  nndfiar  the  oommand  of  Skrae^  who,  on  the 
asth  of  that  months  wrote  a  letter  to  the  pUiatifl^m  whk^ 
he  saya»  ^  I  shell  be  mindfiil  of  the  tenor  of  yowr  instroe* 
tions.'^  Soon  afW  this  Sivmcgave  up  Uie  oommand  of  the 
ship  at  Gitoflf Oy  ead  CWnim  and  Co.  ecmcnrred  w^ 
in  appoiDting  one  B/obeH  Oliver  master  in  his  steed, 
Gahint  and  Ca  sold  the  ootward  gooda  at  Cdkima^  mni 
ont  of  the  pioeeeds  thereof  appropriated  the  vnlne  of 
SMOL  to  the  discharge  of  the  hiU  drawn  on  tb«a  m 
fiivonr  olBdMiH  and  Ckk  fcr  their  advances;  ihey  ebo 
pot  up  the  ship  as  a  general  ship  at  CMmUn^  and  va^ 
rious  neiehanta  there  shipped  goods  on  board  of  hec^ 
oonaigned  to  different  persons  in  Lenim^  and  rsspee* 
tivaly  drew  inatramenta  fi>r  the  amonnt  of  the  frdgbt 
agieed  to  be  paid  lor  the  aame  in  the  &Uewing  iofm* 
'^^  Exchange  for  2S4/.  sterling,  CakuHay  24.  AjprU^  16i7. 
fiix^  days  after  the  safe  arrival  of  the  ship  Elixa  at  the 
port  oiLondonf  with  the  gooda  on  hoard  as  specified  in 
the  annoKed  list»  and  ddivered  agreeable  to  the  hill  of 
kdingi  pay  this  our  first  of  exdianga  (second  and*thiid 
of  the  same  tenor  and  date  unpaid)  to  Messrs.  BaaM 
and  Ga,  or  order,  the  Mm  of  SS4J.  value  in  fireight  per 
said  ship.*'    Ihcae  iastroments  were  indorsed  by  Grip- 

WIS 
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vim  and  Coy  and  made  payable  to  tba  c«yl«r  i^BmitU      1821. 
and  Co.y  to  whom  thay  were  ranitted;  and  all  of  thap»       ^ 
eKcq[)t  tbree^  were  acoqrf»d  by  the  coosis^eei  i  but   i^*^;^t^ 
none  of  them  were  paid,  in  cansequeace  of  the  diipiitoi  mdw^pwiy. 
between  the  plaintiff  and  Bazeii  and  Go*    Cohm  an4 
Co.  did  all  the  biisineis  of  the  ship  at  Calcif^  and 
OUvfr^  the  master,  aigned  bills  of  lading  for  the  goods  in 
in  the  following  form:  ''  Shipped  by,  &&,  to  be  do> 
livered,  &c   they  paying  freight  for  the  said  goods 
agreeable  to  fre^ht  biUf   with  primage  and  avefage 
accustomed*"    The  state  of  trade  was  un&iKmraMe  n^ 
CqkuUa  when  the  Sli^  firri?ed  theif%  and  OMm  and 
COf,  being  unable  to  procure  a  foil  freight  for  har»  ex- 
cept on  very  low  terms,  thou^t  it  more  adTantagaoua 
for  Ghpch  and  Smw  to  purchase  goods  on  thmr  acoount 
to  fill  up  the  ship  than  tp  accept  of  the  freights  on  the 
low  terms  oflbred,  and  accordingly  they  bong^  for  and 
<»i  accQvnt  of  Goooh  and  Sivruc  140  bales  and  100  haifii 
bales  pf  oottoUf  which  th^  marked  with  the  lettera 
G.  ft  5f,,  and  shi|^ped  on  board  the  EtixOf  consigned  fay 
the  bills  of  ladingf  by  Ocimm  and  Co.  aa  shippem,  to 
JBassett  and  Co.  Qn  the  lOdi  Uojh  181 7»  CUniisandCo^ 
wixite  to  Boxitt  and  Co.  as  follows :  ^^  It  is  with  no  |ittie 
disappointoient  that  we  add,  that  this  small  sum  com- 
prises the  whole  of  the  sh^'s  freight,  excepting  for  the 
cotton  shipped  on  Qooch  and  Siarwf%  own  aooonnt^ 
which  is  of  course  not  drawn  for*''    At  the  time  the 
Eliza  sailed  from  Cdkidta  on  her  homewaid  toyage,  a 
great  deal  remained  to  be  done  by  ColUns  and  Co.  in  ra-* 
gard  to  the  sale  qf  the  outward  caigo^  consigned  to  them, 
and  the  making  up  of  the  aeconnts  dttveoC    In  iheit 
letter  of  the  lOth  J%,  1817,  they  had  infofvied  B^aM 
and  Ca  in^gneral  termsy  that  they  wmdd  hate  to  ao« 

count 
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19^1.  cxXint  with  Goock  and  Sivrae  for  the  property  therein 
'"'"^  mentioiied,  but  that  complete  accounts  could  not  be 
agabut  tent  at  that  time^  for  the  whole  of  the  outward  cargo 
-DiA  Caa^y.  WM  DOt  then  sold,  nor  the  whole  of  the  proceeds  of  the 
{Nirt  thdd  sold  received.  The  ship  arrived  in  London  in 
Decembert  1817»  under  the  command  of  (Hmr^  and, 
during  the  whole  of  the  voyage^  was  navigated  by  a 
crew  who  were  hired,  psud,  and  maintained  by  the 
plaoitiffi  Gooch  and  Sivrac  were  then  in  insolvent  dr- 
canwtances,  and  afterwards  became  bankrupts.  The 
fireigbt  then  .due  to  the  plaintiff,  according  to  the  char- 
ter-party, amounted  to  6668L  75.,  and  the  port  charges 
to  Slot.  75.,  for  the  amount  of  which  the  action  was 
brog^t.  No  part  of  that  suih  had  been  paid  to  the 
phuotiff.  By  the  acts  establish]]^  thieJEos^/fufia  Docks, 
die  owners  of  ships,  by  giving  notice  of  their  demand, 
retain  their  lien  ibr  freight  upon  goods  landed  there, 
and  upon  the  proceeds  thereof,  when  sold  by  the  East 
hidia  Company.  The  plaintiff  having  dmnanded  pay- 
ment of  the  sum  of  69782. 145.,  according  to  the  char- 
ter-party, immediately  gave  notice  to  the  difierent  con- 
signees on  whom  the  instruments  were  drawn,  not  to 
accept  or  pay  the  same^  but  to  pay  to  him  the  fireight  of 
die  goods  consigned  to  than.  He  afterwards,  as  well 
as  BaxeU  and  Co.,  gave  regolar  notice  to  the  East  India 
Conqpany  not  to  ddiver  up  the  gteds  tiU  fre^ht-was 
paid.  The  whole  ci  the  homeward  cargo  was  sdd  in 
the  usual  manner  at  the  sales  of  the  East  India  Com- 
pany, and  diey  reomved  the  proceeds  thereoC  '  With 
the  consent  otBazett  and  Co.  and  the  plaintffi;  the  pi^ 
eeedi  <rf  the  goods  bekmging  to  the  different  shippers 
were  paid  to  the  different  consignees  thereof,  deducting 
the  freight,  amountmg  to  45621  6s.  7^,  wind  the  iSeu^ 

India 
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India  Company  retfdned  for  the  use  of  the  persons  en**       ie2L 
titled  to  receive  the  same.    They  likewise  retained  the        ^^ 
sum  of  2416/.,  being  the  whole  of  the  proceeds  of  the       ^^^r 
cotton  marked  G  &  S.9  for  the  u^e  of  the  plaintiff  if  it   jax  Company, 
should  be  found  that  he,  as  owner  of  the  ship,  had  a 
lien  to  that  amount  on  those  goods;  and  if  it  should 
be  found  that  he  had  no  such  lien,  then  for  the  use  of 
Bazeit  and  Co.     Of  the  sum  of  42 1 SL  2s.  IcL^  originally^ 
advanced  by  Bazeit  and  Co.,  there  remained  still  due  to 
them  a.  considerable  sum.     There  was  likewise  due  to 
them,  on  other  dealings  with  Gooch  and  ^iwac  jobitly, 
and  from  each  of  them  separately,  a  considerable  sum  of 
money.     In  Michaelmas  term,  1818,  the  plaintiff  com- 
menced this  action,  whereupon  the  Easl  India  Company 
filed  a  bill  of  interpleader  in  the  Exchequer,  making  the 
plaintiff  and  Bazett  and  Co.  defendants  in  such  suit.  On 
a  motion  in  that  court,  it  was  ordered  that  the  action 
should  be  defended  by  Bazeit  and  Co.  ' 

Campbell  wfts  to  have  argued  on  behalf  of  the  plain*  ' 
tifl^  but  the  Court  now  called  upon 

Parke  fbt  the  defendant.  Ther6  are  three  quertion^ 
in  this  case  i  1st,  Whether  the  plaintiff  is  entitled  to 
sfliy  lien  on  the  goods  shipped  by  the  different  Sub- 
freighters ;  2dly,  If  he  is  so  entitled,  then  to  what  ex- 
tent he  has  a  lien  on  the  goods  shipped  by  Colvim 
and  Co.,  consigned  to  Bazeit  and  Co.;  and,  ddly. 
Whether  he  has  any  lien  at  all  for  the  port-charges. 
As  to  the  first  of  these  questions,  it  is  to  be  observed, 
that,  in  Hution  v.  Bragg  (a),  it  was  held  that  the  owner 

{a)  2  Marsh,  SS9. 
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1821.       oFa  ship  under  snch  drctimstances  as  the  pMsent^  has 
^?[JJJ^       no  lien  on  the  goods  of  the  iubfreighters.    It  must  be 
iHe^El^iii.   admitted,  however,   that  SennUe  v.  Cempim  (a)  is  at 
WA  Cothpmiji  variance  with  the  authority  of  HtdUm  v.  Bragg^  and 
that  Christie  v.  Lems  (£)  has  «ince  ovei^niled  it.    But 
still,  according  to  all  the  cases,  the  owner  has  a  lien 
onlj  on  the  goods  of  the  charterer,  for  the  freight  due 
by  the  charter-party,  and  on  the  goods  of  the  other 
persons  pat  cm  board  the  lien  is  confined  to  the  fird^t 
due  upon  delivery,  according  to  the  terms  specified  in 
the  bill  of  lading.     In  Paul  v.  Birch  {e\  Lord  Hardn 
wicke  says,  *<  The  bankrupts  (who  were  in  that  case  the 
charterers  of  the  ship)  made  an  agreement  widi  the 
owner  on  their  own  account,  and  not  on  the  part  of 
the  merchants,  and  therefore  the  merchants  are  sot 
liable.    Otherwise  they  Would  be  in  the  hardest  case 
imaginable,  for  they  would  be  liable  to  any  private 
agreement  between  the  occupiers  of  the  ship»  mid  the 
original  owners."    And  he  adds,  that  the  person  letting 
out  the  ship  must  take  care  that  the  diarter^  it  a 
substantial  person,    odierwise   be   will   suffer  by  hk 
neglect.    The  result  of  that  case  was,  that  the  mer- 
chants were  held  liable  to  pay  to  the  owner  the  freight, 
which,  by  their  agreement,  was  to  have  been  paid  by 
them  to  the  charterer  on  delivery  of  the  goods.    And  [ 

the  lien  of  the  owner  was  allowed  to  that  extent    In^  > 

Mitchell  V.  Sca^e  (d),  and  in  Christie  v.  Lems,  die  same  I 

rule  prevailed,  and  the  rule  is  consistent  with  justice  j 

for  otherwke  the  law  would  allow  the  charterer  to 
pledge  the  goods  of  the  sub-fireighter  for  his  own  debt* 
Now,  if  thb  principle  be  applied  to  the  present  cas^. 

(a)  2B.4-Jt,  505i  (b)  f  9.  ^B.  410. 

(c)  2  Atk.  621.  (<0  4  Campb.  298. 

it 

I 

I 
I 
I 


XV  rm  Sttomiy  Ysaii  of  GfEOROfi  IV.  ^M 

it  iHn  appeM  that  here  nothing  k  payable  to  the       18SI* 
ditfterer  on  deliverj,  and  tonsequently  he  could  hAve        -pxttk 
no  Ken  on  the  gooda.     The  owner,  therefore,  who    ^^^^j^- 
Bl^da  in  his  sitnation,  Inis  no  lien  on  the  goodii  of  die   ouCMpaor. 
BOb^freij^ter.    The  real . qaestion  is,  whether  therein 
any  thing  by  whidi  the  charterer  dt  this  ship  is  ftbso^ 
lotely  restrained  from  making  any  contracts  he  may 
chtts6  with  the  tob^freighterg.    And  if  there  is  nothing 
to  prevent  him  from  sttpnlating  for  any  freight,  and  on 
any  terms  tiiat  he  may  please,  the  owner  most  take  tfa^ 
Gcmseqaenees  following  jRhom  such  stipulation.    Tltere 
is  nothing  in  this  chartei^^paHy  specifying  in  what  form 
dte  trifiii  of  IttAng  shaH  be  tAken.    Suppose  the  char- 
t«N^  had  reoeited  at  OdtUttd  the  frei^t  hi  adranee 
ibr  the  goods*    Could  it  be  contend^,  that  then  the  sub- 
iMghters  would  be  bound  to  pay  it  over  again  to  the 
owner  of  the  Aip?  If  so,  why  may  they  not  mfake  any 
contract  with  the  charterer,  which  they  may  ehuse  to 
do,  provided  it  be  not  fraudulent  with  respect  to  the 
owner  of  the  ship.     There  is  nothing  fraudulent  in 
what  has  been  done  here,  fer  if  these  bargains  had  not 
been  m«de^  the  ship  would  not  hate  had  th^se  goods  oh 
bo^rd ;  Mid  then  the  owner  would  not  have  had  any 
freight  to  receive.    Besides  it  cannot  be  put  on  thtf 
gromd  of  fraud ;  for  the  Court  nev^r  infer  fraud  unless 
it  be  found  by  the  jury,  whi^h  is  not  the  Case  here; 
But  supposing  that  the  sub-freighters  are  liable,  then 
the  second  question  is,  as  to  the  extent  of  the  plahitiff 's 
Ken  oh  the  goods  put  on  board  by  Colvhts  aiid  Co.  at 
QUaOia.    It  is  contended  liiftt  tihese  ar^  the  property 
€t  Chock  and  Sivrae,  and  as  such,  liable  to  tlve  freight 
per  charter-party.     But  this  is  not  so.     The  goods  are 
ddiverable  to  the  agents  of  Colvins  and  Co.    No  pro- 
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1821.       petty,  therefore^  passed  to  Goock  and  Shrac  by  tbeir 
being  put  on  board  the  ship.  The  property  in  such  cases 

qmiK  Vests  immediately  in  the  consignee  of  the  bill  bf  lading 
i^iACampuij;  and  HoUU  ▼.  Smith  (a)  is  a  direct  authority  m  point 
There  the  property  was  held  to  be  in  the  consignee^ 
although  the  profit  or  loss  was  to  fidl  upon  the  con- 
signors, as  it  is  in  this  case  to  611  on  Hooch  and  Sntac^ 
Evans  ▼.  MarlHt{b)  is  to  the  same  eflfect.  The  legal 
owners,  therefor^  of  these  goods  were  Bazeit  and  Co^ 
to  whom  they  were  consigned,  and  in  that  case  the  lien 
of  the  plaintiff  will  be  confined,  at  all  events,  to  the 
freight  due  on  the  bill  of  lading.  As  to'  the  third 
point ;  at  all  events,  the  owner  has  no  Ken  for  the  sum  . 
paid  for  port-charges.  His  remedy  is  by  action  against 
the  charterer,  for  a  breach  of  covenant  in  tkd  paying 
his  proportion  of  them;  but  there  is  no  authority  for 
sayings  that  if  the  owner  pays  them,  he  has  a  Ken  for 
the  amount  There  is  no  Ken  for  dead  fi^ht,  or  fer 
demurrage,  which  are  analogous  cases. 

CampbeU  in  reply,  as  to  the  third  point*  No  thne  u 
stipulated  by  the  charter-party  when  these  chaiges  are 
to  be  paid.  The  amount  can  only  be  asoertainckl  at  the 
«nd  of  the  voyage^  and  they  are  in  fact  usually  am- 
aidered  as  part  of  the  freight  If  so,  there  is  the  same 
lien  for  them  as  for  the  fireight 

Abbott  C.  J.  It  is  very  satisfactory  to  my  miiid  to 
find,  that  the  law  enables  us  to  decide  this  case  in  favour 
of  the  plaintiff.  By  the  very  terms  of  this  charter-^Mrty, 
the  fireight  was  to  be  paid  on  the  delivery  of  die  gtio^s. 
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Then  the  question  iS|  whether  Gooch  can,  by  a  collusive        1B2I  • 
bargain  with  Cohins  and  Co.,  and  other  third  persons,        ' 

FJLITH 

permit  them  so  to  ship  goods  as  to  deprive  the  owner  of  againtt 
his  lien*  It  is  not  necessary  to  decide  what  effect  the  9^  Coa^m^, 
payment  of  the  freight,  if  made  before  the  goods  were 
laden  on  board  in  the  East  Indies^  would  have  had.  If 
such  an  event  had  happened,  which  however  is  not  very 
probable^  perhaps  the  owners'  lien  for  freight  might 
have  been  thereby  defeated.  But  in  this  case  the 
freight  has  not  so  been  paid,  and  the  only  question  is, 
whether  this  bargain  to  receive  the  freight  by  freight- 
bills  made  between  Gooch  and  Sivrac^  and  Colvins 
and  Co.,  (the  latter  being  acquainted  with  the  terms  of 
the  original  charter-party)  can  be  aUowed  to  have 
effect,  so  as  to  deprive  the  owner  of  his  lien.  If  it 
could  succeed,  a  gross  fraud,  as  it  seems  to  me,  would 
be  practised.  By  a  contrary  decision,  we  shall  injure 
no  one,  for  as  to  the  sub-freighters,  who  are  wholly  un- 
connected with  the  charterer,  it  is  quite  immaterial  to 
lyhom  they  pay  the  freight  due  for  the  conveyance  of 
their,  goods,  and  as  to  the  goods  shipped  by  Colvifis 
and  Co.,  they  must  either  stand  in  the  same  situation 
a$  those  of  the  other  freighters,  or,  if  considered  as  the 
goods  of  Gooch  and  Sivrac^  must  be  liable  to  pay  the 
freight  as  per  charter-party.  The  case  of  HtUton  v. 
Bragg  is  very  distinguishable  from  this.  In  that  case, . 
there  was  no  connexion  between  the  hire  of  the  ship 
and  the  delivery  of  the  cargo.  But  here,  by  the  terms 
of  the  charter-party,  there  is.  For  the  residue  of  the 
freight  IS  stipulated  to  be  paid  upon  the  deliveiy  of  the 
homeward  cargo.  I  think,  therefore,  that  the  owner  of 
the  ship  was.  entitled  to  a  lien  upon  the  goods  put  on 
bcfffHi  by  the  different  shippers  abroad,  to  th^  extent  of 
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182L       the  freight  due  upon  each  of  those  consignments*    The 
""^^        goods  purchased  by  Colvins  and  Co.,  for  Gooch  and 
n^hui       SivraCf  are  in  a  different  situation.     J  am  of  opinion* 
KA  Company,    that  as,  between  these  parties,  those  are  to  be  considered 
ad  the  goods  of  Gooch  and  Sivracj  and  in  that  case  thqr 
are  liable  to  the  lien  of  the  owner  of  the  ship  to  the 
full  extent  of  the  freight  due  on  the  charter-party.    If 
this  had  been  a  question  between  Gooch  and  Colvins 
and  Co.,  the  case  might  have  been  difierent.    Upon 
the  third  point,  I  am  of  opinion,  that  the  owner  of  Ubit 
ship  is  not  entitled  to  any  lien  for  the  port-charges,  and 
that,  tb^reforc^  the  verdict  must  be  reduced  to  that 
extent. 

Bayley  J.  There  is  no  authority  for  saying  that  the 
owner  of  a  ship  has  a  lien  for  port-charges^  and  where 
there  is  no  usage  on  the  subject,  we  ought  not  to  deter- 
mine in  favour  of  a  lien,  unless  it  be  clear,  from  the  terms 
of  the  charter-party,  that  it  exists.  Now  the  stipulation 
as  to  the  payment  of  the  port-charges,  is  in  a  difierent 
part  of  the  charter-party,  from  the  clause  relative  to  the 
payment  of  freight.  If  the  parties  had  intended  that 
there  should  have  been  a  lien  for  these  charges,  the 
charter-party  would  have  contained  an  express  stipula- 
tion, that  the  remainder  of  the  freight  and  two-thirds 
of  the  portrcharges  should  be  paid  on  delivery  of  the 
homeward  cargo.  That  not  being  so  stated,  I  am  of 
opinion,  that  the  plaintiff  is  not  entitled  to  any  lien  cm 
this  head.  Upon  the  general  question,  I  have  no  doubt 
that  th^  owner  has  a  lien  on  those  parts  of  the  cargo 
belonging  to  Colvitts  and  Co.,  and  to  third  persons :  by 
the  very  terms  of  the  charter-party,  that  lien  is  ^ven. 
Its  extent^  however^  as  to  the  goods  belonging  to  third 
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pen<Hi8|  is,  by  the  case  of  Pat^  v.  Birch,  regulated  and       JjB^lt 
confined  to  the  amount  of  tl^  freigl^t  which  the  gopds,        '' 
when  taken  on  board,  were  liable  to  pay.     But  it  is        agam$t 

*^  "^  TbeEAsrlir. 

contended  here,  that  the  fact  of  taking  biHs  for  the  freight^   du  Compaiiy. 
payable  after  the  delivery  of  the  goods,  deprives  the 
owner  of  the  ship  of  his  lien.      I  think,  however^  that  it 
is  not  so,  and  that  if  it  were  8o»  the  greatest  injustice 
would  follow.     Here  Goock  hires  the  ship  on  freight, 
be  stipulates  that  the  freight  shall  be  paid  on  delivery  of 
the  homeward  pargo,   ^  applies   to  h^ve  Sivrac  ap- 
pointed master,  aiid  the  latter  receives  express  instruc- 
tions Co  make  out  the  bill  of  lading  for  the  hqmew^d 
cargo,    stipulating  that  freight  shall  be  paid,  as  per 
.  charter-party.    If  he,  therefor^  had  continued  captaiiji 
and  done  his  duty,  he  never  would  have  taken  goods  on 
bo^rd  on  which  the  owner  i^ould  have  no  lien.    But  it 
appears,  that,  in  India,  Sivrac  was  removed,  and  a  new 
captain  appointed,  and  gpods    are    taken   on  board, 
for  which  a  bill  of  lading,  differently  worded,  is  made 
out.     Now,' at  the  time  when  all  this  was  done,  Cdvins 
and  Co.  were  fully  acquainted  with  the  terms  of  the 
charter-party,  and  knew  that  this  was  contrary  to  the 
duty  which  Sivrac  owed  to  the  plaintiff;  and  Bazett  and  . 
Co.  were  also  acquainted  with  this  fact.     Here  the  bills 
given  for  the  freight  have  not  been  paid  to  Bazett  and 
Co.  by  the  owners  of  the  goods.    The  case  stands,  th'erc- 
forer  in  the  same  situation,  as  if  those  bills  had  not  been 
.given  at  all.     And  then  no  doubt  can  be  entertained  on 
the  authorities,  that  the  owner  of  the  ship  is  entitled  to  ' 

receive  the  freight.  As  to  the  last  point,  I  think  that 
the  plaintiff  is  entitled  to  a  lien  on  the  cotton  shipped 
l^  Cdvins  and  Co,,  to  the  extent  of  the  freight  due 
b^  tb^  ^hart^r-party.    For  he  is  entitled  to  a  lien  to 
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1 621 ,  that  extent  on  the  goods  of  ijooch  and  Siirac.  Thesd 
jr&tfH  fP^h  It  appears,  were  boi^t  by  Colvins  and  Co.  on 
IsJSijvfv.  ^'^^'^^t  ^^  GfoocA  andiSrcvYTC*  It  is  true  the  bill  of  lading 
sMCcnpftif«  describes  Colvins  and  Co.  as  the  shippers,  and  makes 
the  goods  deliverable  to  Bazeti  and  Ca^  Bubjecl,  as  the 
goods  of  Gooch  and  Sivroc,  to  certain  pajmients,  before 
they  could  be  delivered  over  to  them.  But  it  appears 
to  me,  that  they  are  to  be  considered  by  the  owner  of  the 
•hip  as  the  goods  of  Oooch  and  Sivracj  uid  liable  to 
the  freight.  If  the  frdght  exceeds  their  value,  there 
will  be  nothing  for  bazett  and  Co.  to  receive ;  if  Qot, 
they  will  have  the  preferable  claim  to  the  surplus. 
I  think,  after  the  delivery  of  these  goods  on  board  the 
ship,  that  they  were  no  longer  in  the  possession  otCohim 
and  Co.,  but  of  Goach  and  Sivrac,  and  that  the  plaintiff 
had  a  right  so  to  consider  them.  On  the  whole,  I  think 
there  must  be  judgment  for  the  plaintifl^  for  the  whole 
claim,  with  the  exception  of  the  sum  due  for  port-barges* 

HotROYD  J.     I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover  his  whole  demand,  with  the  exception 
of  the  sum  claimed  for  port-charges.      These  charges 
would,  if  not  sp€H:iaUy  provided  for  by  the  charter- 
party,    fall   on   the    owner    of  the   ship.    Then  do 
they,  by  this  cjjarter-party,  become  freight,  or  in  the 
nature  of  freight?    I  think  not;  and  that  the  plaintiff 
is  not  entitled  to  a  lien  for  them.     As  to  the  rest  of 
the  case,  I  tl^ink  he  ought  to  recover.     I  agree  in  the  ' 
observations  already  made,  as  to  the  question  relative  to 
the  lien  on  the  goods  shipped  by  third  persons,  and 
slmll  advert  only  to  the  goods  purcliased  by  Colvins  and 
Co.  on  account  of  Gooch  and  Sivrac.     It  is  contended, 
that  these  must  be  considered  as  the  property  of  Cd^ 
sdtts  and  Co.    I  think  not  j  and  that  they  must  be  con- 

.aidered 
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•idered  as  the  property  of  Gooch  and  Sivrac^  and  as        1821. 
not  continuing  in  the  possession  of  Colvins  and  Co. ;        ^ 
from  their  delivery  on  board  the  ship.    Cobdm  and  Co.    ^  •??***'. 
might  have  a  lien  on  them,   but  that  would  not  deprive    ]>ia  ConpMiy. 
the  owner  of  the  ship  of  his,  which,  I  think,  must  be 
considered  as  a  prior. lien  on  the  goods.     If  it  could^ 
xhea  the  person  whp  had  a  bare  lien  on  the  goods 
would  be  in  a  better  situation  than  the  owner  of  tlic 
goods  himself.     I  think,  therefore,  that  on  these  goods 
tiie  plaintiff  is  entitled  to  a  lien  to  the  fpU  extent  of  th^ 
freight  as  per  charter-party. 

Best  J.  I  am  entirely  of  the  'same  opinion.  The 
only  question  worthy  of  considemtion  is  that  relative  to 
the  goods  shipped  by  Colvins  and  Co.  I  think,  as  be- 
tween these  parties,  they  must  be  taken  to  be  the  goods 
.of  Gooch  and  Sivrac,  and  liable  to  be  detained  for  the 
payment  of  the  general  freight.  The  only  interest  in 
them  which  Colvins  and  Co.  can  have,  is  a  lien  for  the 
debt  due  from  Gooch  and  Sivrac  to  them.  But  if  this 
could  dq>rive  the  owner  of  the  ship  of  his  lien,  then 
the  creditors  of  Gooch  and  Sivrac^  would  be  placed  in 
a  better  situation  than  Gooch  and  Sivrac  themselves.  I 
think  tliis  cannot  be ;  and  that  they  are  only  entitled 
to  receive  the  surplus,  after  deducting  the  general 
freight  due  by  the  charter-party.  The  cases  cited  in 
argument  only  apply  to  disputes  between  the  consignor 
and  consignee  as  to  the  goods ;  but  they  do  not  affect 
the  rights  of  the  ship  owner,  which  are,  in  this  case, 
paramount  to  both.  On  the  other  points,  I  agree  with 
t^e  rest  of  the  Court 

Judgment  fi>r  the  Flaiutifi*^ 
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•?**^  NoNELL  against  Hullett  and  Widder. 


A  pica  of  fo.     T^ECLARATION  in  assumpsit  for  money  had  and 

a^  itated  the  received,  money  lent,  &c.    Plea,  general  issue  as  to 

StttifUMplaiii-  ^^  ^^^  1058/.,  and  as  to  that  sum,  that  the  city  otLondonj 

^i  Cwt^*^'  ^^^  ^^™®  immemorial,  hath  been  an  ancient  city,  and 

^mtfaatanjr    that  there  hath  been  a  custom,  used  and  approved  of 

pcnont  ow€s  within  the  city,  that  if  any  person  affirm  a  plaint  in 
or  owe  to  the 

theadetedante  debt  against  another  in  the  Mayor's  Court,  npon  such 

enj  money  theft 

mejbeettach-  plaint,  it  hath  been  commanded  to  a  Serjeant  at  mace 
pleintiffbdow  ofthecourt  to  summon  the  defendant  in  such  plaint, 
H^^^^BoiiiCT  ^  to  appear  in  court  to  answer  the  plaintiff;  and  if  such 
Ssdrfttdimr'  Serjeant  at  mace  return  that  the  defendant  had  nothmg 
bdowe  ccrtein  within  the  city,  whereby  he  can  be  summoned,  nor  is  to 

Bam  of  money^  ^  ' 

held  theft  sodi   be  found  within  the  city ;  and  such  defendant  doth  not  ap- 

pleeisbedjm-  ^ 

eimiich  ei  the   pear ;  but  makes  default,  and  it  be  alleged  by  the  plaintiff 

SCVIOO  OWlDff 

the  moDcj  to    in  the  plaint,  that  any  other  person  or  persons  owes  or 

the  defcndent  ■      i  i>     i  •  i 

mutt,  within  owe  to  any  such  defendant  any  sum  amountmg  to  the 
pleJded^te?  debt  in  ijbe  plaint  specified,  or  any  part  thereof,  then,  on 
f^*J^^  the  petition  of  the  plaintiflP,  it  is  commanded  by  the 
^'iftMBre  wlie-  *^"^  ^  *  Serjeant  at  mace  to  attach  such  defendant  by 
tiier  A  cuttom    g^ich  sum  of  monev  beinir  in  the  hands  of  such  other  person 

foreper^to  ^  o  tr 

attach  money  orpersoDs,  The  pIca  then,  after  setting  out  this  custom  at 
faimielf  and  length  in  the  conunon  form,  stated,  that  the  defendant 
he  sunmed.  J&Uetty  before  the  commencement  of  this  suit,  affirmed  a 
plaint  against  Nonell,  the  present  plaintiff,  for  SOOOL,  and 
upon  Nonell^E  being  summoned  and  not  appearing,  Jt  was 
alleged  by  the  said  John  HuUett^  that  he  and  Charles  Wid- 
der owed  to  NoneU  2500/.,  the  proper  monies  of  NoneB; 
pnd  tfa^t  the^  then  bad  Ae  same  in  their  hands,  and 
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therefore  the  said  Joht^  Hvtlett  prayed  process  to  attach        |8S1. 


NOHSIA 


Nanett  by  that  sum  so  being  in  the  bands  of  HvUett  and 
Widder.  The  plea  then  stated  the  issuing  of  process  to  againi 
attach  that  sum,  the  appearance  of  the  plaintiff  the 
officer's  returns  NonelTa  non-appearance  at  four  courts, 
as  well  as  the  issuing  of  process  to  warn  John  HvUett 
and  Ckarks  Widder^  the  garnishees,  to  appear  to  shew 
cause  why  HuUett  ought  not  to  have  execution  of  the 
money  attached  in  their  hands,  their  appearance  and 
pleading  that  they  had  no  money  in  their  hands  belong-  '    . 

ing  to  Nonettf  upon  which  issu^  was  joinedj  and  the 
finding  of  the  jury,  that  they  Huflett  ^nd  Widder  had, 
at  the  time  of  issuing  the  attachment,  1058A,  belong- 
ing to  UoneUj  and  judgment  was  given,  that  Htdlett 
should  have  execution  for  that  sum.  Thp  plea  further 
stated  the  judgment  and  execution  to  be  still  in  full 
force.  To  thb  plea  there  was  a  general  demurrer  and 
joinder. 

Chitty,  in  support  of  the  demurrer.  The  plea  can- 
not be  supported;  a  party  cannot  attach  money  in  his 
own  hands ;  for  he  cannot  be  both  plaintiff,  and  defend- 
ant. In  Hcpe  V.  Hohnan  (a),  the  same  objection  was 
made,  but  the  judgment  proceeded  on  another  point. 

BoOandj  contra.  This  is  distinguishable  from  the 
case  cited,  for  there  a  man  had  attached  money  in  his 
own  hands;  here  the  money  is  in  the  hands  of  a 
dilferent  person,  viz.  of  himself  and  his  partner,  and 
even  as  -partners^  they  may  be  considered  as  different 
parties,  having  distinct  interests  and  property.    The 

^ 

(a)  1  Bravmhw  f  (MMer.  0O» 

prac? 
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I^^f.       practice  has  universally  prevailed  of  attaching  money 

.    .  •        under  similar  circumstances.     The  case  of  Wetter  v» 

fgatVMi       Mucker  (a)  only  decided,  that  money  obtained  under  a 

foreign  attachment  is  not  a  compulsory  payment,  so  as 

to  eiFect  a  discharge  of  the  gami^ee's  debt,  unless  ex^ 

cution  be  executed.     Here  it  was  executed. 

*         J 

Abbott  C.  J.  The  question  in  this  case  is,  whether 
the  defendants  have  brought  themselves  within  the  cus"* 
tom  as  pleaded  by  them,  that  is,  as  stated  to  be,  that  if 
any  person  affirm  a]  plaint  in  debt  against  another,  and 
it  be  returned,  that  the  defendant  in  such  plaint  has  no-  . 
thing'  within  the  city,  and  it  be  then  alleged  by  the 
plaintiff  in  the  plaint  that  any  other  person  or  persons 
owes  or  awe  to  such  defendant  any  money,  then  that  that 
money  may  be  attached.  Here  John  HuUett  was  the 
plaintiff  in  the  mayor's  court ;  and  Upon  its  being  re- 
turned, that  Nonell  had  nothing  within  the  city  or  liber- 
ties whereby  he  could  be  summoned,  nor  was  to  be  there 
found,  HtdUtt  then  alleged,  that  he  arid  his  partner  had 
in  their  hands  a  sum  of  money  belonging  to  Nonell^  and 
then  he  prays  that  that  sum  may  be  attached.  Now 
HuUett  and  his  partner  do  not  come  within  the  de- 
scription of  '^  other  person  or  persons,"  as  stated  in 
this  plea.  If  it  be  the  custom  of  London^  that  a  mai^ 
having  a  separate  debt  due  to  him  from  another,  may 
attach  money  in  the  hands  of  himself  and  his  partner,!)^* 
longing  to  that  other,  that  custom  should  be  so  pleaded ; 
and  then  the  other  party  may  deny  the  custom  so  put  upon 
the  fecoi'd)  and  its  validity  may  be  solemnly  aigued. 
The  coi^nS  {deaded  in  this  case  is,  that  the  p4atiitiiF4n 

die 
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the  mayoPB  court  may  attach  mon^  in  the  hands  of       l$S}«f 
*<  other  person  or  persons,"  but  not  that  he  may  attach  ..  ". 

money  either  in  liis  own  hands,  or  money  that  is  in  the       a^iitl^ 
joint  possession  of  himself  and  his  partner*     My  pre-  *^ 

sent  judgment,  therefore^  will  not  in  any  respect  inter* 
fere  with  the  customs  of  the  city  of  London.  All  that 
I  say  is,  that  the  facts  disclosed  in  this  plea  do  not 
bring  the  defendants  within  the  custom  as  pleaded. 
There  must  be  judgment  for  the  plaintiff. 

Bayley  J.   I  am  of  the  same  opinion ;  MuUeH  in  this 
case  was  both  pUuntiiF  and  defendant  in  the  suit  in  the 
mayor's  court.     How  could  he  have  execution  against 
tiimsclf  ?    In'  WeUer  ▼•  Bucker^  it  was  held,  that  money 
obtained  of  a  garnishee  under  a  fort^n  attachment 
.  wotdd  not  operate  as  a  discharge  of  a  debt  due  fironi 
the  garnishee  to  the  defendant  in  the  mayor's  court,  un- 
less a  party  were  forced  to  pay  it  against  his  wilK     Now 
how  can  these  defendants  be  said  to  have  been  compelled 
60  to  pay  the  gioney,  when  one  of  them  institutes  the  suit 
in  the  mayor's  court  ?    I  have  great  difficulty  in  saying 
that  such  a  custom,  if  properly  pleaded,  could  be  sup- 
ported.    I  agrees  however,  that  the  facts  disclosed  in 
the  plea  clo  not  support  the  custom  as  pleaded ;  for,  in 
order  to  bring  the  case  within  it,  it  must  be  ^hewn  that 
the  plaindff  in  the  mayor's  court  and  the  garnishee  are 
^^erent  persons.    That  not  being  so^  I  think,  there 
ihust  be  judgment  for  the  plaintiiSl 

Judgment  for  plainti£P.  {ft) 

t^)  C0N  tke  IbUowSog  autfaoritia,  M  to  th«  numncr  thtf  curtom  U  pie«d«d 
wS^ff^pMt  ^ tbs p^non  ^mg  ^  immey  In  his  htudss  -^JSwikiy*  Ss^, 
isiTmua,  3M.;iii  DotaQ,  «  any  other  penam.*'  MortU  ▼.  Ludltm,  Sff,  BL 
5^  «  anyother  peiaon."  VHimCt  EtUriet,  19.,  "  Aliqua  alia  penona." 
I  RolCs  JMdg,  554.,  «  aaenn  anfre.^'  So  in  the  Tear  Book,  iQEdw.  4^ 

M.T. 


«M 
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.         and  also  CokeU  SnHetf  1S9.     la  JPytr,  89.  a  JRoferf*oit  ▼.  Nortjf  Jtmg 

NoMiu         '"'  '^''^'M,  Uie  recorder  of  London  oertifiefl,  que^  ii  home  8ue  un  aut  dersaot 

i^pffjnjf         If  Maliar, Ibe.  if  mttknfpifmm  Minieik  U d^ndanip fa  tatcomili 

HozAim       Miite  del  plaintiff  est,  et  per  le  cuitom  de  la  Uf  d'attacfamcDt,  le  tierce  per* 

eon  eet  ootademime  M  jugement  done  enTers  luy,  qiie  nlelit  oMiBt  le  jiige« 

neat,  ■  a«l  eiacwtioa  wpit  mtf  e&ven  la  Here*  paiioiv  la  piaiBtf  poit 

vnorter  A  aver  jugcment  et  execution  enyen  le  dcfeodaiiti  artaaDt  laB 

pdtaApOi  imeat,  et  fl  iuly  ftoh  sow  le  tkrci  pefidH  pdf  Ml  M;  titttt 


BiNNiKQTON  agahsi  Wallis. 


Bcelaration 
ititad  tlsat- 
plaintiff  had  co- 
halntedwith 


hb 

and  that  It  was 

agreed  that  no 

further  tmrnoral 

connesion 


place  between 
them,  and  that 
defendant 
flhould  allow 
her  an  annuitj 
as  long  as  she 
ihouldoonti« 
nueof  good 
andviituous 
life  and  de- 
meanour ;  and 
thereupon,  in 
consideration 
of  thepremlies, 
and  that  plain- 
tiff would  give 
up  the  annuity: 
defendant  pro- 
mised to  pay 
as  much  as  the 
annuity  wm  re- 
sonabty  worth. 
Held  bad,  up- 
on general  de« 


£)£CLARATION  staled,  tltet  belbre  thi^  mddnf  of 
tbe  promus  and  vndMtkiDg^  dw  plaintiff  had  eiM 
habited  widi  the  defendant  as  hia  tttttresi ;  and  in  ifiN 
moral  connexiMi  smi  interamine  had  existed  beMrete 
them  for  a  long  space  oCtime,  to  wit,  (bt  the  i^mee  tf 
twelve  years  $  and  the  platetiff  had  thereby  been  gready 
injnred  in  he«r  eharactar  and  rep«itattmi»  aMd  deprived 
of  the  a»eans  of  hofiiestly  proeuring  a  livtfbMdr  n^l 
that,  before  the  time  of  the  making  of  tha  promli^tD  wil^ 
onthelstofJdSMMiyj^  I816,ei  fte.  tha  pUntiff  wfaoHy 
<;ea8ed  to  eohabit  with  the  said  ddendant,  ia  his  fldi^ 
tress,  and  to  have  any  immoral  interodwaa  with  her, 
and  thereupon  it  was  determined  and  agreed  between 
them,  that  no  immoral  intsrtonrse  or  tontmxiGt  ifacaM 
ever  again  take  place  between  them ;  and  that  dia  di^ 
fendant,  as  a  compensation  for  the  injury  so  sustained 
by  the  plaintaiff,  should  pay  and  allow  to  the  plaintiff, 
the  quarterly  sum  of  10/.,  whfle  sh^  shbutd  be  aoid  eoiw 
tmoe  of  ^xkI  and  vhrtwras  life^  oonvenMitfOB^  and  d»» 
meanour;  and  thereupon,  in  consideration  Of  <he  pre- 
mises; 
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mises ;  and  that  the  plttntiij^  at  die  request  of  the  chrfend-  ldil« 
ant,  would  resign  and  give  up  the  laid  quarterly  Mitoy  ^^ 
he  undertook  to  pay  her  to  much  money  as  the  said  ^/^nti 
quarterly  sum  was  reasonably  worthy  in  order  to  enable 
her  to  contmue  to  live  in  a  virtuous  and  decorous  man-* 
ner.  The  declaration  then  averred,  that  the  plaintiff 
did  resign  and  give  up  the  said  quarteriy  sum^  and  the 
same  from  dience  wholly  eeased  and  determined;  and 
that  she  had  always,  from  the  time  of  the  oessaticm  of  die 
immoral  connexion,  lived  in  a  virtuous  and  decorous 
manner,  and  been  of  virtuous  life^  conversadon,  and 
demeanour.  It  then  averred,  diat  the  quarterly  sum 
was  reasonably  wordi  400L;  and  then  alleged  as  a 
breadi,  non*pAyment  by  the  defendant  The  othef 
counts  omitted  any  mention  oi  the  quarterly  allowance^ 
and  ill  odier  respects  were  similar  to  this.  To  thi^  de- 
deration,  there  was  a  general  demurrer. 

Parke  in  support  of  the  demurrer.  There  k  no  suf» 
iieient  consideration  to  support  the  promise  laid  in  this 
declaration.  It  is  not  stated  that  the  [dain^was  se-; 
duced.  There  is  not  even  a  moral  obligadon  to  provide 
for  a  woman  for  past  cohabitation.  As  to  the  giving  up 
of  the  annuity,  mentioned  in  one  count,  diat  depends 
upon  the  same  question,  for  the  only  consideration  for 
that  annuity  was  the  past  cohabitation, 

HoUi  contra.  There  was  a  moral  consideration  for 
the  promise  stated  in  this  declaration,  for  it  mnst  be 
t^en  (as  die  contrary  does  not  appear,)  diat  the  de* 
fendant  seduced  the  pbdntifl^  and  if  diat  be  so^  he  was 
morally  bound  to  make  some  provision  for  her.    Ih  The 
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llidrckiottessi^Jntumd(iSe  v.  Harris  {a),  the  Coort  held 
a  bond  given  to  a  seduced  woman,  good ;  aod  if  it  were 
sufficient  to  siqyport  a  bond,  it  must  be  equally  so  to  wap^ 
port  an  expresA  promise.     So  alsp  past  cohabitation  was 
deemed  suffident  consideration  for  a  bond,  in  Ihe  case 
oiCarem  v.  SU^fbrd^  there. cited;   and  in  the  case  of 
Tunwr  ▼•  Vauglum  (6).     And  secondly,  there  is  a  valu- 
able ooDsideration  in  this  case^  inasmuch  as  the  (^aiotiff 
gave  up  her  annuity. 


F^rCmimmu  The  declaration  is  insufficient  It  is  not 
averred,  that  the  defendant  was  the  seducer,  and  there 
is  no  authority  to  shew  that  past  cohabitation  akme,  or 
theceastng  to  cohabit  in  iiitar^  is  a  good  considenitioa 
for  a  promise  of  this  nature.  Tlie  eases  cited  are  dis- 
tinguishable from  this,  because  they  are  all  cases  of  deeds^ 
and  it  is  a  veiy  different  question,  whether  a  consider- 
ation be  sufficiently  good  to  sustain  a  promise,  and 
whiether  it  be  so  iU^l  as  to  make  the  deed  which 
required  no  oonrideration  void.  There  must  therefore 
be  judgment  fi>r  the  defendant* 

Judgment  for  defendant. 


(•)  sp«Mr.4S9« 


lb)  2  WSU.  890, 


Philips  against  Moroak,  Esq* 

TM  this  case  a  testatum  fieri  facias  had  been  issued, 
returnable  in  last  HUary  term,  directed  to  the  late 
sheriff  of  Carmarthen^  commanding  him  to  levy  the  sum 
df  85/.  175.  A  rule  to  return  this  writ  was  obtained  in 
BaUer  term,  and  he  then  returned  that  he  had  seized 

.    goods 


MOROAK. 
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goods  of  the  defiuidant,  ^ae  iiiikDowii»  whkk  remained  1 821 . 
in  his  hands  for  want  of  biiyers.  A  writ  of  Bon  omlttas  ^ZIZ. 
distringas  was  afterwards  issued*  retumafak  oa  Wednes^ 
day  next  after  five  we^  oi  Easier^  directed  to  the  pre- 
sent sheriff  commanding  him  to  distrain  the  late  sherlfl^ 
so  that  he  expose  to  sale  the  goods  taken  by  him  lA 
execation.  Upon  a  rule  to  return  that  writ,  the  presoat 
sheriff  returned  that  he  had'  distrained  to  the  value  of 
forty  shillings. 

Uttledale  now  moved  to  increase  issues,  upon  an  afii- 
davit,  stating  these  facts,  and  also  that,  in  consequence 
of  this  delay,  further  costs  had  been  incurred,  for  wbicbt 
he  contended,  the  late  sheriff  was  liable;  and  he  cited 
Uaban  v.  Plaisttm.  (a).  The  Court  ordered  him  to 
take  lOO/L  for  that  purpose. 

Rule  absolute. 


Doe  against  Roe.  f^^'i:^ 

AJ>0r//Z7i?0PiS  moved  for  judgment  agahist  the  casual  rkictiec 

ejector.  It  ajqpeared,  from  the  affidavit,  that  the 
tenant  in  possesion  resided  abroad,  and  carried  on  his 
bosincsB  by  an  agent  residing  on  the  premises.  The 
service  was  by  delivering  the  declaradon  in  the  usual  way 
to  the  agent,  and  also  fixing  it  uppn  the  premises. 

The  Court  held  this  to  be  suffident. 

Judgment  accordingly. 

Voi.1V*  Yy 
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1831. 

^j^P^  Lewis  and  Others  against  Owen. 

^M«e*dimwii  T^IS  was  A  rule  to  shew  cause  why  an  exoneretur 
bj  defendant  in         should  not  be  entered  on  the  bail-piece,  the  defend- 

Irdand,  and  ac- 
cepted and  paid  ant  having  obtained  his  certificate  under  a  commission 
by  plaintifi  in 

JEngfand,  is  a  of  bankruptcy  in  Ireland.  It  appeared  from  the  affidavits, 
in£ngUmdtKad  ^hat  the  debt  for  which  the  action  was  brought,  arose 
fo^*ibeds^*  from  the  plaintiffs,  while  residing  in  Englandj  accept- 
^JJgj^^  ■  _  iug  and  paying  bills  of  exchange  drawn  upon  them  by 
deran  jriift       the  defendant,  while  residing  in  Ireland^  for  his  accom- 

commmion  of 

bwkniptcy.       modatiou. 

Campbell  shewed  cause,  and  insisted,  that  this  was  a 
debt  arising  in  England^  and  that  it  therefore  could  not 
be  barred  by  the  Irish  certificate.  For  this  purpose, 
Ireland  must  be  considered  a  foreign  country.  He  relied 
upon  Smith  v.  Buchanan  (a)  and  Qjuin  v.  Keefe.  {b) 

Marryai  and  Chittyj  contra,  contended,  that  as  the 
bills  were  drawn  in  Ireland^  the  debt  was  to  be  con- 
sidered as  having  arisen  there;  and  at  any  rate^  that 
since  the  union,  Ireland  could  not  be  considered  a  fo- 
reign country.  Therefore^  what  discharged  the  defend- 
ant from  the  debt,  in  a  part  of  the  united  kingdoms 
must  discharge  him  firom  it  throughout  the  whole. 

But  the  Court  said  the  debt  must  be  considered  to 
have  arisen  where  the  money  was  paid ;  and  that  a  certi* 
ficate  under  a  commission  of  bankruptcy  in  Ireland^  since 

{a)  1  EaH,  6.  (6)  S  H.  BU  555, 

the 


gainst 
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the  union  with  that  country,  could  have  no  greater  .18SI. 
operation  than  a  certificate  under  a  Scottish  sequestra^  leww 
tion,  which  was  never  thought  to  discharge  a  debt  con*-  ^' 
tracted  in  England. 

Rule  discharged. 


Butt,  Clerk^  against  Howard  and  Another,    ^^fyt^! 

DEBT  under  SkSEd.  6.  c.  13.  s.  1.  for  the  treble  Where*  d^ 
•  cUrationinaebt 

value   of  tithes.      The   cause  was   tried    before  for  tithes  under 
Qraham  B.  at  the  last  assizes  for  St^lk^  when  a  ver-  c.  i3.  i.i.' 
diet  was  found  for  the  plaintiff  on  the  third  count  of  ^  i^e  tithes^ 
the  declaration,  which  stated,  that  the  defendants  being  ^^^^^ 
occupiers  of  certain  lands  within  the  parish  o(  Laken^  and  of  right 

i^  ^  .     ought  to  hftTO 

heathy  and  whilst  the  plmntiff  was  vicar  and  proprietor  ^"^^  ^^  ^'^- 

in  407eerBiiezt 

of  the  tithes,  and  whilst  the  defendants  were  so  occupiers  before  the  pen* 

ing  of  the  act ; 

of  the  said  land,  to  wit,  on,  &c.  at,  &c  did  dig  up  a  Held,  that  it 
certain  large  quantity  of  potatoes,  to  wit,  100  pounds  of  even  after  yer- 
potatoes,  then  growing  upon  the  said  land,  the  tithe  j^^^^^^ 
whereof  belonged  to  the  plaintifi^  and  of  right  ought  ■''^■^^ 
to  have  been  set  out  and  paid  to  him  as  such  vicar  and 
proprietor,  to  wit,  at,  &c    Yet  that  defendants  being 
subjects  of  this  realm,  and  well  knowing  the  premises, 
but  not  regarding  the  statute  in  such  case  made  and 
provided,  nor  fearing  the  penalties  thereui  contained, 
after  the  digging  up  of  the  potatoes,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c  at,  &c  did 
take  and  carry  the  said  potatoes  from  the  said  land, 
where  the  same  had  been  so  grown,  and  dug  up,  and 
where  the  same  ought  to  have  been  tithed,  the  tenth 
part  thereof,  or  of  any  part  thereof,  not  having  been 
Y  y  2  sepa* 
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1821.  separated,  divided,  and  set  out  from  the  nine  parts 
thereof,  nor  any  composition  or  agreement  made  for  the 

agamst  tithes  thereof^  or  of  any  part  thereof  with  the  plainti£^ 
contrary  to  the  form  of  the  statute,  in  such  case  made 
and  proTided.  Averment,  that  the  tenth  part  of  the 
potatoes,  so  taken  and  carried  away,  at  the  time  of 
taking  and  carrying  away  the  same^  was  reasonably 
worth  a  large  sum  of  money,  to  wit,  &c.  whereby,  and 
by  force  of  the  statute,  in  such  case  made  and  provided, 
an  action  had  accrued  to  the  plaintiff,  &c.  Scarlett,  in 
last  Easter  term,  obtained  a  rule  nisi  for  arresting  the 
judgment  on  this  count,  on  the  ground  that  it  contained 
no  averment,  that  the  tithes  had  been  yielded  and  paid, 
and  of  right  ought  to  have  been  set  out  and  paid  in 
kind,  to  the  farmer  or  proprietor  thereof,  within  40 
years  next  before  the  passing  of  the  statute  of  2  &  S  Ed. 
6.  e.  13.  5.  1/  And  now, 

Slassett  Seijt  and  Storks  shewed  cause.  The  averment 
is  unnecessar}',  and  even  if  necessary,  the  defect  is  cured 
by  the  verdict.  It  is  quite  clear,  that  the  averment  need 
not  be  proved,  if  made.  In  Mitchell  v.  Walker  (a).  Lord 
Keryon  says,  <<  The  usage  has  constantly  been  against 
the  necessity  of  the  proof  contended  for  by  the  defendant 
tinder  the  statute.  And  I  remember  many  actions  tried, 
.  where  the  lands,^  in  respect  of  which  the  tithes  were 
daimed,  were  lately  inclosed,  and  where  the  same  ob^ 
Jection,  had  it  been  available^  must  have  prevailed,  but  the 
plaintiffii  recovered  in  all  of  them."  And  again  he  adds, 
«  The  non-payment  of  tithe  of  itself  signifies  nothing. 
Tithe  is  every  day  claimed  out  of  wastes  which  never  paid 

(a)  5  T.  n.  269, 

tithe 
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tithe  before.''  Now  if  it  be  decided,  that  it  needs  not  be  id^l. 
proved,  that  is  a  strong  argument  to  shew  that  it  is  not 
necessary  to  make  the  averment.  The  reason  is,  that  the 
40  years  can  by  no  possibility  become  material.  For  the 
parson  relies  on  his  prescriptive  right  to  tithe,  and  the 
defendant,  to  exempt  himself,  must  also  set  up  a  pre- 
scription. The  statute  is  therefore,  in  fact,  general,  and 
gives  the  remedy  in  all  cases  where  the  lands  are  tithe- 
able.  The  mention  of  the  40  years  is  only  in  conse- 
quence of  the  canon  law  prescription,  which  depended 
on  that  period  of  time.  And  so  it  is  stated  by  JLord 
Coke  in  2  Inst.  ^S^.  It  might  as  well  be  contended, 
that  the  plaintiff  must  state  himself  to  be  a  liege  subject 
of  the  king,  which  is  the  description  in  the  statute* 
The  statute  is  a  remedial  act.  Lord  Sdsea  v.  Powell,  (a) 
But  supposing  this  to  be  a  necessary  averment,  the. 
want  of  it  is  no  objection  after  verdict.  In  Alston  v, 
Buscough  (i),  the  declaration  omitted  to  states  that 
defendant  had  not  made  any  agreement  with  the  plain- 
tiff for  the  tithes.  But  it  was  held,  that  although  this 
would  have  been  ill  on  demurrer,  it  was  helped  by  the. 
verdict.  And  tliat  is  a  stronger  case  than  the  presoit*. 
Besides,  here  the  declaration  does  state,  that  the  tithes 
onght  to  have  been  set  out,  and  that  defendant  did  not 
set  them  out  contrary  to  the  form  of  the  statute,  which 
is  in  effect  making  the  averment  in  question, 

Scarlett  and  Dover,  contra,  were  stopped  by  tUe 
Court. 

Batley  J.    This  is  the  first  instance  which  I  ever 
saw  of  a  declaration  under  the  statute,  upon  the  2  &  3 

(a)  6  Tauni.  9d7.  (6)  Cartk,  304. 

Yy  3  JEAr. 
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16dh       Edm.  6.  c.  IS.,  in  which  there  was  not  an  all^ation 
g  that  tithes  had  been  paid  or  payable  within  40  years  next 

^^i^mst  before  the  passing  of  tlie  act  of  parliament  That  sta- 
tute, it  should  be  observed,  introduced  a  new  remedy 
for  the  non-payment  of  tithe,  and  in  terms  confines  that 
remedy  to  such  predial  tithes  as  had  been  yielded  and 
paid  within  40  years  next  before  the  act,  or  of  right  or 
custom  ought  to  have  been  paid.  Now  primfi  fiu:ie  those 
words  must  have  some  meaning,  and  must  have  been 
intended  to  restrain  the  operation  of  the  statute  to  some 
particular  tithes.  And  I  think,  that,  unless  that  be  so, 
it  will  be  difficult  to  account  for  the  opinions  delivered 
by  different  Judges  with  respect  to  this  act  In  Lord 
Mamfield  v.  Clarke  (a),  WUmot  C.  J.,  speaking  of  the 
asferment  that  tithes  had  been  payable  says,  ^This 
seems  to  be  a  necessary  averment ;"  and  in  that  case  the 
declaration  was  amended,  for  the  purpose  of  introducing 
it  Now  that  would  not  have  been  done^  if  the  alle- 
gation had  been,  as  it  is  now  contended  to  be,  wholly 
immateriaL  And  the  observations  of  Yaies  J.,  in  A^- 
nasi€n  v.  Clark  {b\  afford  the  same  argument  The 
case  of  Mitchell  v.  Walker  is  quite  consistent  with  this, 
for  there  the  declaration  did  contain  the  averment,  and 
there  can  be  no  doubt  that  the  &ct  might  be  presumed 
if  the  land  was  titheable,  and  nothing  appeared  to  shew 
that  the  tithe  had  originated  since  the  period  mentioned 
by  statute.  A  case  ,may  be  put  in  which  a  party  having 
lands  free  from  tithes,  might  have  granted  them  30 
years  before  the  statute.  If  so,  all  the  allegations  in 
this  dieclaration  might  be  true,  and  yet  the  party  would 
not  be  entitled  to  this  remedy.     I  think,  therefore,  that 

(«)  5  T.  R.  264.  II.  fl,  (b)  5  r.  jB.  265,  n,  a, 

this 
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thiA  was  a  necessary  allegation,  and  not  being  contained       ^1821. 
in   this  declaration,    I  am  of  opinion,  that  on  that         ^ 
ground  the  judgmwit  must  be  arrested.  a^tUnti 

HoLROTD  J.  I  am  also  of  opinion,  that,  in  this  case, 
the  judgment  must  be  arrested,  upon  the  ground  that 
the  allegation  omitted  in  the  declaration  is  one  required 
by  law  to  be  made.  The  uniform  course  of  the  pre- 
cedents has  been  to  insert  it,  and,  on  various  occasions, 
it  has  been  considered  by  the  Judges  as  a  necessary 
averment.  But  it  is  said,  that  the  objection,  if  any,  is 
cured  by  verdict.  I  am,  however,  of  a  different  opi- 
nion, for  all  the  facts  necessary  to  bring  the  case  within 
the  powers  of  the  clause  must  be  stated.  In  an  action 
on  the  game  laws,  it  is  necessary  to  allege,  that  the 
party  charged  with  having  used  a  dogf  &c*  Was  not 
qualified*to  use  it;  and  in  Spieres  v,  Parker {a\  it  is  laid  . 
down  by  the  Court,  that,  even  after  a  verdict,  such  an 
omission  is  fatal.  But  it  is  said,  that  it  is  averred  here, 
that  the  defendant  carried  away  the  tithe  contrary  to 
the  form  of  the  statute^  and  that  that  allegation  is  suffi- 
cient. I  think  that  is  not  so.  The  Conrt  are  to  judge 
whether  the  facts  stated  are  contrary  to  the  statute^  and 
it  is  not  to  be  taken  after  verdict  that  facts  are  proved, 
which  not  being  stated  in  the  declaration,  it  could  not 
be  necessary  to  prove  at  the  trial.  As  to  the  general 
point,  the  import  of  the  statute  seems  to  me  to  be  con- 
fined to  particular  tithes,  and  not  to  extend  to  all 
predial  tithes.  The  statute,  as  it  aeems  to  me,  excludes 
cases  where  the  right  to  tithes  originated  within  40  years 
before  or  at  any  time  after  the  passing  of  the  act.     Now 

(a)  1  T.  R.  145 

Yy  4  such 
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snch  a  right  may  have  originated  since  the  period  fixed ; 
for  lands  titbe*firee  may>  either  by  agreement  finuided 
on  a  valuable  cbnaiderationy  or  sanctioned  by  an  act  of 
parliament,  have  become  liable  to  pay  tithes;  those 
cases,  however,  would  not  &11  within  the  words  of  the 
act  Hie  count,  therefore^  ought  to  have  contained  this 
allegation,  and  not  containing  it,  the  judgment  must  be 
arrested* 


Best  J.  concurred* 


Rule  absdaie.  (a) 


(0}  Jbbott  C  J,  WM  absent. 


M»'*^^' 


The  Kino  against  The  Inhabitants  of  St.  Law- 
rence, Ludlow. 


WbeM  a  pau-  HTWO  justices,  by  their  order,  removed  George  Tho^ 
^Smi^^^         *"^  ^^^  ^^  parish  of  iSf.  Lawrence^  LudUm^  to  the 

i^l  ^Iha  r  P*™*^  ^^  LeinikaU  Siaris^  in  the  county  4}{  Salop.    The 

^'Tb M^hflf  ^5®8«i<''*^  ^°  appeal,  discharged  the  order,  subject  to  the 

J?.,  was  carried  qpinion  of  this  Ck>urt  on  the  following  case.    On  the 

into  an  adjacent 

pariih  to  be  31st  of  October^  1818,  George  Thomas^  the  pauper,  was 
sent  with  his  master's  team  for  coals,  and,  on  the  road. 


rio/flf  JmeT     in  the  parish  of  Broi^idd^  was  thrown  down  by  the 
^lll^^con-    horses,  by  which  means  his  thigh  was  fractured.    The 


anal  poor  in  ~  «<»ldent  took  place  about  half  a  mile  from  iMdhm,  in 
^^mfrro^'  the  parish  otBromfidd.  A  person  passing  by  with  an 
l?*^^''-/^  empty  waggon  took  the  pauper  to  Ludhw,  to  the  Bdl 

that  an  oroerof  * 

removal  to  uf..    Inn,  which  is  in  the  parish  of  St.Lawrencef  LudbnOf 

aiwpended,  un* 

oer  the  powers 

of  55  G,  3.  c.  101.,  and  a  subeeqiient  order  on  cho  oreneen  of  ^.  to  pay  the  antensedtato 

diarpi  incurred  hj  the  parish  of  Ci  were  innOid. 

where 
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whore  the  pauper  was  taken  in,  and  where  he  remained        I8^1« 
fi>r  the  space  of  fourteen  weeks,  during  which  time  he      ^^Tkivo 
was  attended  by  a  surgeon,  who  reduced  the  fracture.    ti,*^jJJJJ^ 
The  overseers  of  Ludkm  came  to  the  Bell  the  same  day,        "^  ^ 
and  examined  the  pauper,  and  directed  the  mistress  of      X«v»low. 
the  house  to  take  care  of  him :  they  also  were  present 
when  the  surgeon  was  there.  *  Oil  the  4th  November^  an 
order  of  removal  was  made  by  the  magistrates,  removing 
the  pauper  to  the  parish  of  Zfefit/A^5/ar£5,  his  place 
of  settlement.    There  was  also  an  order  of  suspension 
made  at  the  same  time.    On  the  17th  July  following,  an 
order  for  the  charges  incurred  by  St.  Lawrence^  Ijudlam^ 
was  made^  under  the  power  given  by  the  35  6. 3,  c.  101. 
It  was  objected,  that,  under  the  facts  above  stated,  the 
magistrates  had  no  power  of  remoyal,  and  the  sessiona 
being  of  that  opinion,  discharged  the  orders. 

Pearson^  in  support  of  the  order  of  sessions.  The  case 
of  Bex  V.  St.  JameS^  in  Bvry  St.  Edmunds  (a),  is  directly 
in  point.  And  no  solid  distinction  can  be  taken  on  the 
grpund  that  here  the  parbh  of  St.  LawretKe,  JjuMam^ 
was  not  the  place  where  the  accident  haj^ened;  fbr 
wherever  the  pauper,  in  consequence  of  that  accident,  is 
found  in  an  indigent  state^  he  is  to  be  considered  as 
casual  poor.  Ijmb  v.  Bimce  (5).  Here  the  pauper 
was  to  be  considered  as  casual  poor  in  Si»  Lamrencef 
lAidUnty  and  consequently  was  not  removeable.  For 
none  can  be  removed,  by  13  &  14  Car,  2.  c.  12.,  except 
those,  who  are  <<  coming  to  settle." 

W.  E.  Tauntant  contra.  In  the  case  of  Bex  v.  Birming- 
ham  (c),  the  authority  of  Bex  v.  5/.  Jamei^  in  Bury  St. 

(a)  10  JSaif,  S5.         (»)  4  J/;  f  &  S77.         (c)  14 J&Mf,  2^. 

Edmundzj 
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1881.  EdtfnmdSf  which  was  a  novel  debinon^  was  aomeiHiat 

^^^^^  shaken.  There  the  pauper  could  hardly  be  considered  as 

'W"^  <<coming  to  settle"  in  the  parish  ofFeckenham^  and  yet  the 

uita  of  '  Court  held  that  she  was  removable^  In  Bex  v.  iSS^.  Jame^j 

St.  LAwanrca» 

ijxnhow.  in  Bwy  St.  Edmunds^  the  pauper  only  came  uto  the 
town  with  a  temporary  purpose,  and  meaning  to  return 
immediately.  He  did  not,  therefore,  come  animo  mo- 
randi.  But  here  the  pauper  did  come  with  an  intention 
of  staying ;  for  he  came  into  the  parish  to  be  cured  of 
his  sickness.  Suppose  a  person  goes  into  a  town  to 
assist  in  the  execution  of  some  public  work,  as,  for  in* 
stance,  the  building  of  a  church,  or  the  Jike,  and  during 
his  stay,  becomes  diargeaUe.  Is  he  to  be  considered  as 
irremoveable,  because  he  is  not  coming  to  settle  ?  Sorely 
not.  The  ex^nression,  ^<  coming  to  settle"  is  very  Tague 
and  indefinite,  and  is  sufficiently  satisfied  by  a  party 
coming  into  a  town  with  an  express  intention  of  staying 
some  time,  or  under  circumstances  from  which  such  in- 
tention must  necessarily  be  presumed. 

Abbott  C.  J.    I  am  of  opinion,  that  in  this  case  the 
sessions  were  right  in  holding  that  the  pauper  was  irre- 
moveable.    The  case  of  Be4P  v.  St.  Jttme$\  in  Bwy  St. 
EdmundSf  seems  to  me  to  have  been  most  correctly  de- 
cided, and  I  do  not  think  the  present  case  materially 
distinguishable  from  it.     But  it  is  said,  that  Bex  v.  Btr- 
mngham  is  at  variance  with  its  authority.    I  am  not  of 
that  opinion ;  but  if  it  were  necessary  to  decide  between 
the  two  cases  as  conflicting  authorities,  I  should  adhere 
to  the  opinion  of  the  Court  in  Bex  v.  St.  James\  in  Bury 
St.  Edmunds.      For  the  statute  13  &  14  Car.  2.  c.  12. 
only  gave  a  power  of  removal  of  those  paupers  who 
were  coming  to  settle^     Now  how  can  it  be  said  that 
this  pauper  was  poraing  to  settle  in  St.  Lawrence  Ludlow  ? 

Nor 
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Nor  does  the  95  G.  9.  c.  101.  make  any  difierence;  for        16S1. 


Th9  Kivo 


previously  to  the  passing  of  that  act,  a  pauper  under 

these  circumstances  could  not  have  been  removed.  And       (vamsi 

Tb«  laltvbitx 
tliat  act  only  regulated  the  powers  of  removal  already       ants  of 

existmg,  but  did  not  give  any  new  power  to  the  magis-      Ludlow. 
trates  for  removing  paupers  who  were  irremoveable  be- 
fore.    The  order  of  sessions  is  therefore,  right,  and  must 

be  confirmed. 

Order  of  sessions  confirmed- 


Cheap  and  Others,  Assignees  of  Brandbr  and 
Babclay,  Bankrupts,  against  Cramond.  (a) 

T^ECLARATION  for  work  and  labour  by  the  bank-  A  merduuit  in 

rupts,  before  their  bankruptcy,  in  drawing  and  mended  con- 
making  out  policies  of  insurance,  and  in  and  about  ^dhlnt 
causing  divers  persons  to  insure  ships  and  goods ;  and  ^^^g^  tiwt 
for  premiums  advanced,  &c. ;    counts  for  monqr  lent,  ^^"^^"^ 


money  had  and  received,  and  upon  an  account  stated.  80od»t 

"  *  menoea  byone 

Plea,  eeneral  issue.   The  cause  was  tried  before  Best  J..  ^^^  ^  ^^ 

"  other  Bhould  be 

Qt  the  London  sittings,  before  Michaelmas  term.     The  eqnaUy  divided, 

1  .        »       ,  withoutallow- 

pankrupts,  who  were  merchants   m  London^  recom-  ingmydeduc- 
mended  the  defendant  to  consign  goods  to  the  house  of  pTi^^  ^M, 
Buxton  and  Co.,  at  Rio  Janeiro,  for  sale;    the  latter  ^^^ti^J^t^in 
were  to  remit  the  proceeds  to  the  bankrupts,  who  were  Stated^T^i^" 
to  pay  over  the  same  to  the  defendant.    The  bankrupts^  ST*"^'^''"" 
upon  receiving  advices  from  Buxton  and  Co.  that  the  quoedhoc 
goods  were  sold,  advanced  money  to  the  defendant,  on 
account,  to  recover  which  this  action  was  brought;  Bux- 
ton and  Co.  afterw^ards  failed  without  remitting  the  pro- 
ceeds.   It  appeared,  however,  that  the  bankrupts  and 
Buxton  and  Co.  divided  equally  the  commissions  on  the 
(a)  Tliis  one  was  Argued  st  the  sittings  before  fatter  term.' 

s»lo 
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182L  ^^  ^^^^  goods  recommended  by  the  one  bouse  to  tha 
—  other.  Upon  this  it  was  argued^  that  the  bankrupts  were 
ogiimtt  partners  quoad  hoc  with  Bxucton  and  Co.,  and  that  the 
receipt  of  the  proceeds  of  the  goods' was,  therefore,  a  re- 
ceipt by  the  bankrupts,  and  the  advance  by  them  to  the 
defendant  was  a  payment  on  account,  for  which  they  wece 
liable.  The  learned  Judge  was  of  that  opinion,  and  the 
jury  found  a  verdict  for  the  defendant.  A  rule  nisi  for  a 
new  trial  having  been  obtamed  in  last  Michaelmas  term, 
on  the  authority  of  a  case  of  Mmrhead  v.  Salter j  in  which 
it  was  said,  the  Court  of  Common  Pleas  had  decided  that 
a  division  of  commission  between  insurance  brokers  ^did 
not  constitute  a  partnersh^, 

Manryat  and  Puller  shewed  cause.  It  is  a  well  csta« 
blished  principle  of  law,  that  a  participation  in  the 
profits  of  a  trade  constitutes  a  partnership,  so  as  to 
make  the  parties  participating  in  such  profits  liable  as 
partners  to  other  persons.  Now  here  there  was  clearly 
a  division  of  profits  between  the  two  houses,  as  to  all 
consignments  recommended  by  the  one  house  to  the 
other;  for  the  commissions  constituted  the  whole  profit. 
Waugk  V.  Career  (a)  is  an  authority  expressly  in  point. 
There,  two  ship-^igents  at  different  ports  entered  into 
an  agreement  to  share,  in  certain  proportions,  the 
profits  of  their  respective  commissions,  and  the  discount 
on  tradesmen's  bills  employed  by  them  in  repairing  the 
ships  consigned  to  tliem,  &c. ;  and  they  were  held  liable^ 
tis  partners^  to  all  persons  with  whom  either  contracted 
as  such  agent ;  although  the  agreement  expressly  pro« 
vided,  that  neither  should  be  answerable  for  the  acts 
or  losses  of  the  other.  The  case  of  Mmrhead  v.  Sailer 
is  not  reported.    It  does  not  appear  that  the  motion 

{a)  2  jr.  JBf.  975. 

for 
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for  a  new  trial  was  made^  on  the  ground  that  the  jury        J82h 
ought  to  have  considered  the  division  of  the  commis-        ^ 
sions  between  the  insurance-brokers,  as  a  participation       agabut 

.  C&AK0II9. 

of  profits,  llie  profits  of  an  insurance-broker  arise 
only  in  part  from  his  commission;  a  very  large  pro- 
portion of  his  profits  arises  from  a  per  centage  he 
receives  from  the  underwriters,  upon  the  gross  amount 
of  the  payments  he  makes  to  them. 

Scarlett  and  Campbell^  contra.  It  may  be  admitted, 
that  a  participation  in  the  profits  of  a  trade  con- 
stitutes a  *  partnership  as  to  third  persons.  It  will 
appear,  however,  from  all  the  authorities  on  the  sub- 
ject, that  the  participation  should  be  in  the  profits. 
In  Ex  parte.  Hamper  (a).  Lord  Eldon  lays  it  down, 
that  if  a  trader  agrees  to  pay  another  person,  for 
his  labour  in  a  concern,  a  sum  of  money  even  in  pro- 
portion to  the  profits  equal  to  ascertain  shares  that  wiU 
not  make  him  a  partner.  In  Bloxham  v.  Pell  (&),  the 
outgoing  partner  was  to  have,  besides  interest  for  his 
capital,  an  annuity  of  200/.  for  six  years,  as  in  lieu  (^ 
the  profits  of  the  trade^  and  in  Grace  v.  Smith  (c),  De 
Grey  C.  J.,  speaking  of  money  left  behind  in  trade  by  a 
retiring  partner,  says,  <<  The  true  criterion  is,  to  enquire 
whether  the  retiring  partner  agreed  to  share  the  profits 
with  the  remaming  partner,  or  whether  he  only  relied 
on  those  profits  as  a  fund  of  payment"  In  the  case  too 
of  Wdugh  V.  Carver  {i)^  the  agreement  was,  in  e£fect,  for 
a  share  of  the  profits ;  for  it  was  expressly  stipulated  in 
that  case,  that  one-fifth  part  of  the  commission  on  each 
ship  should  be  retained,  as  a  fiill  compensation  for 
clerks,  and  other  incidental  charges  and  expences,  after 

(a)  17  Fei.  404.  (6)  Citsd  in  Grace  ▼.  Smkh. 

(c)  2 Str W.SUtdt,99S.  (d)  2S.M.K$. 

which 
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IdSL  which  deductions,  the  then  remuning  balance  of  com* 
mission  should  be  divided.  In  that  case^  the  gross  pro- 
ceeds were  the  entire  commissions  received*  The  ex- 
penses of  carrying  on  the  business  were  estimated  at  a 
sum  equal  to  one-fifth  of  the  commissions  generally 
earned.  The  residue  was  clear  profit,  and  it  was  that 
profit  which  the  parties  were  to  share.  There^  likewise^ 
there  was  a  participation  in  the  profit  arising  firom  the  , 
discount  on  tradesmen's  bills  and  other  dealings  of  the 
two  houses.  But  in  this  case,  the  parties  were  to  share 
the  gross  proceeds  of  the  business,  and  not  the  profits, 
for,  as  factors,  they  had  to  pay  the  expenses  of  clerks,  of 
warehouses,  &c  The  commission  was  the  source  only 
fi-om  which  the  profits  were  to  arise.  The  profit  is  the 
surplus  which  remains,  after  deducting  all  expenses.  In 
Dixon  v.  Cooper  {a)  it  was  held,  that  a  factor  who  sold 
for  the  plaintiff,  and  was  to  have  one  shilling  in  the 
pound  upon  the  sale,  was  a  good  witness  to  prove  the 
contract ;  and  in  Beryamin  v.  Porteus  (£),  a  person  em- 
ployed to  sell  goods,  and  who  was  to  have  for  himself 
whatever  money  he  could  procure  for  them  beyond  a 
stated  sum,  was  held  to  be  a  competent  witness  to  prove 
the  contract  between  the  seller  and  buyer.  According 
to  the  argument  on  the  other  side^  in  both  these  cases, 
the  broker  participated  in  the  profit,  and  was,  there- 
fore, a  partner,  and,  consequently,  was  interested,  and 
if  so,  not  a  competent  witness.  The  proposition  con- 
tended for  on  the  part  of  the  defendant  goes  to  this  ex- 
tent, that  if  a  party,  with  or  without  consideration, 
gives  to  another  a  share  in  commissions,  he  makes  the 
donee  a  partner :  and  so  it  would  be  the  case  with  every 
person  who  is  paid  for  his  trouble  by  a  per  centage;  and 

(a)  ZWUh^  {h)  2  H,BU  f90. 

thus 
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thus,  ship-brokers  who  are  paid  in  that  mode  by  a  per        1821. 
centage  on  the  freight,  or  surveyors,  who  are  paid  by  a        cmjlp 
per  centage  on  the  tradesmen's  bills,  might  be  considered      c^S^m. 
partners.      In   Muirhead  v.   Salter  (c),    the    Court  of 
Common  Pleas  held,  that  a  division  of  the  commis- 
sions on  effecting  particular  policies  between  insurance- 
brokers,  did  not  constitute  a  partnership.   That  case  was 
tried  before  the  late  Lord  C.  J.  Gibbs^  who  told  the  jury,    . 
that  the  division  of  the  commissions  did  constitute  a 
partnership.    They  found,  however,  against  his  direction, 
and  that  great  Judge,  with   his  brethren,   afterwards 
thought,  that  the  jury  were  right,  and  refused  to  disturb 

their  verdict. 

Cur.  ndv.  vult. 

The  judgment  of  the  Court  was  delivered  id  the 
course  of  this  term  by 

Abbott  C.  J.  This  cause  Was  tried  at  QaHdhaU^ 
before  my  brother  Besi^  and  a  verdict  under  his  direc- 
tion found  for  the  defendant  A  motion  was  afterwards 
made  for  a  new  trial,  and  a  rule  to  shew  cause  having 
been  granted,  the  case  was  very  elaborately  argued  be- 
fore us  at  this  place,  before  last  Baiter  term.  The  real 
question  in  the  cause  is,  whether  the  bankrupts,  who 
were  merchants  in  London^  are  to  be  considered  as  part- 
ners with  the  house  of  Biuxton^  at  Rio  Janeiro^  with  refer- 
ence to  the  transaction  in  question.  The  action  is  for 
money  had  and  received  to  the  use  of  the  bankrupts. 
The  facts  are  these.  The  defendant  having  occasion  to 
send  goods  to  RioJaneirOj  for  sale  there^  applied  to  the 
bankrupts  for  recommendation  to  a  house  at  that  place; 
they  recommended  Euxtorij  and  the  goods  were  odn* 

(a)  Not  reported. 

signed 


Ckamono. 

/ 
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1821.       signed  to  bim.     Buxton  vfBs  to  remit  the  proceeds  in 
TJ^       money  or  goods,  to  the  bankrupts,  who  were  to  pay 
over  the  money  to  the  defendant,  or  sell  the  goods,  and 
account  to  him  for  the  proceeds.     The  correspondence 
was  carried  on  between  the  bankrupts  and  Buxton^  the 
defendant  not  communicating  directly  with  Buxton*  The 
latter  sold  the  goods,  and  having  advised  the  bankrupts 
thereof,  they  advanced  a  sum  of  money  to  the  defendant 
in  anticipation  of  the  remittance  expected  from  Buxton^ 
and  the  latter  having  failed,  and  made  no  remittance^ 
this  action  was  brought  to  recover  the  money  so  ad 
vanced.     And  if  there  had  been  nothing  more  in  the 
case, .  the  plaintifis  had  an  undoubted  right  to  recover* 
But  it  came  out  at  the  trial,  that  the.  bankrupts  and 
Buxton  were  in  the  habit  of  dividing  equally  the  com- 
missions received  by  each  other  on  the  sales  of  aU  goods 
reoonunended,  or  <'  influenced"  according  to  the  expres- 
sion of  the  witnesses,  by  the  one  house  to  the  other  | 
and  according  to  this  habit  and  course  of  dealing,  the 
bankrupts  were  entitled  to  half  the  commission  received 
by  Buxton^  on  the  sale  of  the  defendant's  goods,  and  he 
would  be  entitled  to  one-half  of  the  commission,  if  anyi 
charged  by  them,  on  their  receipt  of  the  proceeds  in 
London^  had  the  proceeds  been  duly  remitted.    And 
upon  this  evidence,  it  was  contended  on  the  part  of  the 
defendant,  that  the  bankrupts  were  to  be  considered  as 
joint  fiictors,  or  partners,  quoad  hoc,  with  Buxton  /  and 
colisequently  that  his  receipt  was  in  effect  a  receipt  by 
them,  and  so  the  advance  of  the  mon^  by  them  to  the  de- 
f(»idant  was,  in  efiect,  merely  a  payment  of  money  for 
.  which  they  were  previously  accountable  to  him.    And  in 
support  df  this  proposition,  thecase  of  Waugh  v. Career {a\ 

(a)  2  H.  Bl  235. 

was 
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was  cited  and  relied  on.     And  we  are  all  of  opinion,        1821. 
that  the  present  case  cannot  be  distinguished  in  principle 
from  that,  and  that  our  decision  must  be  governed  by  it.        against 
it  IS  true,  that  in  that  case  a  dennite  part  of  the  com- 
mission was,  by  agreement  of  the  parties,  to  be  deducted 
as  compensation  for  the  charges  and  expences  before^  a 
division  took  place;  and  also  that  each  party  was  to  share 
in  some  specified  measure  with  the  other,  in  other  parts 
of  the  profits  of  their  respective  business,  such  as  ware- 
house rent,  and  discount  upon  tradesmen's  bills.  And  it  . 
was  contended,  in  this  case,  on  the  part  of  the  plaintiffs, 
that  the  bankrupts  and  Snucton  were  to  be  considered  as 
dividing  the  gross  proceeds  only,  and  not  the  net  proceeds 
or  profits  of  each  other's  agency  or  factorage ;  and  that 
a  division  of  gross  proceeds  does  not  constitute  a  part- 
nership. We  think,  however,  that  the  previous  deduction 
of  a  definite  part  of  the  commission  before  the  division 
in  the  case  cited,  is  an  unimportant  fact.     It  cannot  have 
the  effect  in  all  cases  of  leaving  the  remainder  as  dear 
profit,  because  the  expence  and  charge  cannot  be  in  all  . 
cases  uniformly  the  same,  but  must  vary  with  the  parti-' 
cular  circumstances  of  each  transaction  ;   so  t^at  in  ef- 
fect a  part  only  of  the  gross  commission,  or  proceeds  of 
the  agency,  and  not  the  whole,  was  to  be  divided  in  that 
case ;  and  taking  the  definite  deducted  part  at  a  fiRh,  oi' 
any  other  aliquot  part,  the  absent  house,  instead  of  re- 
ceiving one-half,  as  in  the  case  at  bar,  would,  by  the 
agreement,  receive  two- fifths,  or  some  other  definite 
part  of  the  whole  gross  sum,  and  not  an  indefinite  part 
thereof,  depending  upon  the  actual  and  clear  profit  of 
the  transaction.     And  although,  in  the  case  of  JVaugh  v.         ' 
Carver,  the  agreement  was  not  confined  to  a  division 
of  the  commission,  but  extended  also  to  the  monies  re- 
ceived in  certain  other  parts  of  the  transactions  of  the 
Vol.  IV.  Z  z  two 
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1821*       two  houses,  yet  the  prmciple  of  the  decision  is  not  af- 


Chkaf 


fected  by  that  circumstance,  the  principle  being,  that 
agamtt  where  two  houses  agree  that  each  shall  share  with  the 
other  the  money  received  m  a  certam  part  of  the  busi- 
ness, they  are,  as  to  such  par^,  partners  with  r^ard  to 
those  who  deal  with  them  therein,  though  they  may  not 
be  partners  inter  se.  By  the  effect  of  such  an  agree- 
ment, each  house  receives  ftom  the  other  a  part  of  that 
fund  on  which  the  creditors  of  the  other  rely  for  pay- 
ment of  their  demands,  according  to  the  language  of 
Lord  Chief  Justice  De  Grey^  in  the  case  of  Grace  v. 
Smith  (a).  And  such  an  agreement  is  perfectly  distinct 
from  the  cai^es  put  in  the  argument  before  us,  of  remu- 
neration made  to  a  traveller,  or  other  clerk  or  agent,  by 
a  portion  of  the  sums  received  by  or  for  his  master  or 
principal  in  lieu  of  a  fixed  salary,  which  is  only  a  mode 
of  payment  adopted  to  increase  or  secure  exertion.  It 
is  distinct  also  from  the  case  of  a  factor  receiving  for  his 
commission  a  per  centage  on  the  amount  of  the  price 
of  the  goods  sold  by  him,  instead  of  a  certain  sum  pro- 
portioned to  the  quantity  of  the  goods  sold,  as  was  the 
case  of  Dixon  v.  Cooper  (&),  wherein  it  was  held,  that  the 
factor  was  a  competent  witness  to  prove  the  sale.  It 
differs  also  from  the  case  of  a  person  receiving  from  a 
trader  an  agreed  sum,  in  respect  of  goods  sold  by  his 
recommendation,  as  one  shilling  per  chaldron  on  coals, 
or  the  like,  for  there  there  is  no  mutuality,  and  such  a 
case  resembles  a  payment  made  to  an  agent  for  procuring 
orders,  and  has  no  distinct  reference  in  the  terms  of  the 
agreement  to  any  particular  coals  purchased  by  the  coal- 
^  merchant  for  resale  upon  which  a  third  person  may  be- 
come a  creditor  of  the  coal-meridiant,  and  probably 

(a)  2  Shr  W.  Slack.  998,  (6)  3  fFUt.  40. 

could 


Cramohs. 
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could  not  in  any  instance  be  shewn  to  apply  in  its  execu-        1821. 

tion  to  any  such  particular  purchase.   But  it  is  to  be  ob-        

served,  that,  even  on  a  case  of  this  nature^  the  inclination  againtt 
o£  Lord  MansfidcCs  opinion,  in  Young  v.  AxteU^  (cited 
2  Hen.  Bla*  242.)  was  that  such  an  agreement  might  con- 
stitute a  partnership.  Of  the  case  ofMutrhead  v.  Salter^ 
referred  to  in  the  argument,  wc  have  neither  the  facts 
nor  the  ground  of  decision  brought  before  us  with  suffici- 
ent accuracy,  to  enable  us  to  consider  it  as  an  autho- 
rity on  the  present  question.  It  may  have  been,  that 
the  division  of  the  'commission  between  the  two  insu- 
rance brokers  was  a  solitary  instance;  that  the  assured 
had  recognized  the' second  broker,  as  being  the  person 
employed  by,  himself;  or  that  the  Court  did  not  think 
fit,  under  all  the  circumstances  of  the  particular  case^  to 
disturb  the  verdict  of  a  jury  of  merchants,  as  to  the 
effect  of  a  division  of  the  commission  in  that  partiailar 
species  of  agency,  the  divided  commission  being,  as  I 
understand,  payable  for  effecting  the  policy,  and  not  for 
receiving  the  money  from  the  underwriters,  in  the  event 
of  the  loss,  and  payable  whether  any  loss  had  occurred 
or  not.     So  that  we  cannot  consider  that  case  as  hav- 

'ing  cbnt^vened  or  weakened  the  authority  of  the  deci- 
sion in  fVaugk  v.  Carver.  Upon  the  authority  of  this 
latter  case,  and  for  the  reasons  already  given,  we  think 
the  direction  of  the  learned  judge  at  the  trial,  and  the 
verdict  of  the  jury,  are  right,  and  that  the  rule  for  a 
new  trial  ought  to  be  discharged.  But  as  it  has  been 
strongly  urged,  that  oui:  decision  in  the  present  case 
will  be  of  most  extensive  consequence  upon  foreign 
commerce^  although  we  are  by  no  means. convinced 
that  such  is  really  the  fact,  we  will  allow  the  rule  to 
be  drawn  up,   to   set  aside  the  verdict,  and  enter  a 

'  nonsuiti  if  the  plaintiffs  desire  it,  in  order  to  afford 

Zz  2  them 
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1821.       them  aa  opportunity  of  putting  the  facts  upon  the 
record. 

Rule  discharged. 


Tkwnday,         Doe,  on  the  Demise  of  Lewis  and  Others, 

Jviy  5tli. 

against  Bingham. 

By  deed  amort-  J^JECTMENT  upon  two  demises.  First,  o£Letcis, 
K^rt^"**  secondly,   of   Boston  and  Kilvington.      Plea,  not 

SSte,  u^l?^  guilty.  The  cause  was  tried  at  the  Hants'  Summer 
being  paid  the    assises,  1826,  before  Graham  B.     The  defendant  was 

mortgage-mo*  '  . 

ney,aiidthe  ^  beneficed  clergyman,  and  the  premises  in  question 
▼eyedittotnis-  were  his  glebe,  upon  which,  until  December^  1815,  one 

tees  for  the  pur-  «     i  ■  i  t         j 

poMofwcuring  Richard  Lassam  had  been  the  mortgagee.  In  order  to 
?e  time'of  the  prove  thc  plaintiff's  case,  a  deed,  bearing  date  23d  De^ 
^^1^1^^  ceniber,  1815,  was  produced,  which  appeared,  by  the 
JJ^^j^JYn  certificate  of  the  proper  officer  indorsed  thereon,  to 
the  deed,  but     jjj^^g  {j^^jj^  enrolled,  but  no  enrolment  was  produced. 

not  m  that  part  '  '^ 

which  affected    Xhe  deed  was  in  five  parts .}   the  defendant  of  the  first 

him.     The  '^ 

bianka  left  were  part,  Thomos  Woodham  and  John  Dunn  of  the  second 

for  the  sums  to  .^ 

be  received  by  part,'  Richard  Lassam  of  the  thurd  part,  James  Boston 
ftoraTie^nmt-  and  James  Kilvifigton  of  the  fourth  part,  and  Benjamin 
^J[  Mdw^  ^f^w  of  the  fifth  part.  The  general  object  of  the  deed 
the  Ume  of  Ae  ^^  ^^  discharge  the  premises  of  a  mortgage  to  Lassam^ 
eiecutionof      trustees,  who  were  Woodham  and  Dunn^  and   to  vest 

thedeedbythe  '  ^ 

mortgagor;  but  the  legal  estate  in  LewiSy  as  the  trustee  of  Boston  and 

several  inter- 

lineations  were  Kilvingtou  (who  had  advanced  3000/.  to  the  defendant) 

made  in  that 

part  of  the        as  a  Security  for  the  payment  of  an  annuity  of  ^150/.  to 

deed,  after  the 

execution- by  the  mortgagee.  It  was-  held,  that  tlie  deed  was  not  therefore  void,  but  oper- 
ated as  a  good  conveyance  of  the  estate  from  the  mortgagor  to  the  trustees  for  the  payment 
of  the  annuity. 

Held,  also,  that  it  was  not  incumbent  on  the  plaintiff  in  ejectment  brought  on  this  deed^ 
to  prove  that  the  annuity  was  duly  enrolled. 

Held,  also,  that  the  tenant  in  possession  was  not  competent  to  prove  that  the  witness,  and 
not  the  defendant^  was  the  poweaior  of  th«  land. 

the 
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the  latter^  during  the  defendant's  life  and  incumbency^       1821. 
It  was  proved,  that  this  deed  was  executed  by  Lassam      _  . 

and  bis  two  trustees,   on  the  2l6t  of  December^  and        Lkwis, 

agaiutt 

Lassam  thereby  acknowledged  the  receipt  of  his  mort-      Bingham. 
gage-money,  and  he  and  his  trustees  surrendered  their 
legal  estate  in  the  premises ;    and  then  Bingham  con« 

,  veyed  the  fee  to  Lewisj  the  trustee  of  Boston  and  KU* 
vington.  At  the  time  of  the  execution  of  the  deed  by 
Lassam  and  his  trustees,  there  were  several  blanks  left 
in  it,  but  there  were,  none  in  that  part  of  it  which  re- 
lated to  JLassam^s  mortgage.  The  blanks  left  were  for 
the  sums  to  be  received  and  paid  by  the  defendant,  and 

•several  interlineations  were  also  made  in  that  part  of  the 
deed,  after  Lassam  and  his  trustees  bad  executed  the 
deed.  The  execution  by  Bingham  took  place  on  the  2Sd 
December,  1815,  at  which  time  the  blanks  were  all  filled 
up.  It  was  objected  by  the  defendant  at  the  trial,  first, 
that  these  alterations  and  interlineations  avoided  the  deed 
in  toto,  and  consequently,  that  the  lessors  of  the.plaintiffi 
who  claimed  under  it,  had  not  the  legal  estate  in  them ; 
and,  secondly,  that  it  was  necessary  for  the  plaintiff,  not 
only  to  produce  the  deed,  but  also  to  produce  the  en- 
rolment of  it,  as  required  by  the  annuity  act.  Both 
these  objections  were  over-ruled.  The  defendant  fur- 
ther tendered  his  daughter  as  a  witness,  to  prove,  that 
she  was  tenant  in  possession  of  the  premises.  The 
learned  Judge  rejected  her  testimony.  A  rule  nisi  for 
a  new<  trial  having  been  obtained  in  last  Michaelmas 
term  upon  the  objections  taken  at  the  trial, 

Pell  Scrjt.  and  A,  Moore  now  shewed  cause.  This 
deed  wa-s  complete,  as  a  conveyance  to  the  lessor  of  the 
plaintiff,  at  the  time  when  the  defendant  executed  it.  It 

Z  z  3  oper- 
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I831*       operated  differently  as  to  the  mor^agee  and  the  de-' 


Dotfydem. 


fendant,  viz.  as  to  the  mortgagee,  as  a  surrender  of  his 
i^xs.  .  interest,  V  and  as  to  the  defendant^  as  a  conveyance  of  the 
l^gal  estate  to  the  lessors  of  the  phinliff.  The  interest 
of  the  mortgagee  was  not  afiected  by  the  atearations, 
and  therefore  the  alterations  were^  as  to  him,  imma- 
terial* Besides,  the  defendant  is  estopped,  by  his  exe- 
cuting the  deed,  from  saying  that  it  is  different  from 
what  it  purports  to  be.  It  was  not  necessary  for  the 
plaintifi^  in  this  case,  to  prove  the  enrolment  of  the  an- 
nuity* If  the  defendant  meimt  to  insist  that  the  deed 
was  void,  in  consequence  of  some  defect  in  the  memorial, 
it  was  for  him  to  substantiate  that  by  proof.  Dae  v. 
Mason  (a)  is  an  authority  expressly  in  point. 

Scarlett^  Chitfy,  and  JR.  Scarlett j  contra.  The  plaintiff 
is  to  recover  on  the  strength  of  his  own  title,  and  in 
this  case  insists,  that  the  person  having  the  legal  estate^ 
had  conveyed  that  to  him  by  exeaiting  a  deed ;  that 
deed  is  entire,  rdating  to  one  ^ulyect  matter,  viz.  the 
securing  of  the  annuity.  If  it  is  bad  in  part,  it  is 
bad  in  the  whole.  Pigotfs  case  (b)  is  an  authority  to 
shew,  that  where  any  deed  is  altered  in  a  part  ma- 
terial, even  by  a  stranger,  whether  it  be  by  interline- 
.ation,  addition,  rasing,  or  by  drawing  a  pen  through 
the  midst  of  aijiy  material  word,  it  becomes  void ;  and 
2  RoWs  Mr.  29.  ph  29  is  a  strcmg  authority  to  the 
same  effect.  In  Tknn  v.  DoUman  (c),  A.  being  entitled 
to  a  life-estate,  subject  to  a  condition  not  to  charge  or  in- 
cumber it,  granted  an  annuity,  and  demised  the  land  as 
a  security  ;  \fui  there  being  a  defect  in  the  memorial  of 

(o)  3  Campb,  7.  (b)  1 1  Rrp.  26.  (c)  ^  T.  IL  641. 

the 
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the  annuity,  the  Ck)urt  held,  that  the  whole  deed  was    ,    1S2L 
void  to  all  intents  and  purposes,  even  though  the  other 
parts  of  it  were  not  connected  with  the  annuity.     That       Lewis, 
case  is  an  authority  expressly  in  point.     Secondly,  it      Bimoham. 
was  incumbent  on  the  plaintiff  to  shew,  that  the  annuity 
was  duly-  enrolled,  for  his  title  depends  upon  it.     In  the 
case  of  a  bargain  and  sale  by  deed  enrolled,  it  is  not 
enough  to  put  in  and  prove  the  deed,  but  it  is  also  ne- 
cessary to  produce  and  prove  the  enrolment;   and  that     / 
is  an  analogous  case  to  the  present.     As  to  the  third 
point,  the  witness  ought  to  have  been  received,  for  her 
testimony  wonld  subject  her  to  the  ejectment,  and  to  the 
action  for  mesne  profits.     It  was  not,  therefore,  her 
interest  tp  prove  herself  tenant  in  possession. 

Bayley  J.  It  seems  to  me  that  this  deed,  notwith- 
standing the  interlineations,  and  the  filling  up  of  the 
blanks  subsequently  to  its  execution  by  Lassam^  was 
6till  valid,  so  as  to  convey  the  property  from  the  defend- 
ant to  the  lessors  of  the  plaintifil  The  whole  deed  may 
be  considered  as  one  entire  transaction,  operating,  ais  to 
the  difierent  patties  to  it,  from  the  time  of  the  execution 
by  each,  but  not  perfect  till  the  execution  by  all  the 
conveying  parties.  I  am  of  opinion,  that  any  alteration  ' 
made  in  the  progress  of  such  a  transaction,  still  leaves 
the  deed  valid  as  to  the  parties  previously  executing  it, 
provided  such  alteration  has  not  affected  the  situation 
in  which  they  stood.  In  this  case,  it  appears,  that  there 
had  been  upon  the  property  a  mortgage  to  Lassam^  for 
a  term  of  years,  for  1000/.  Boston  and  Kilvingtoii^  two 
of  the  lessors  of  the  plaintifij  agreed  to  advance  Bingham 
3000/.,  he  granting  them  an  annuity  of  450/.  per  an- 
num ;  now  in  order  to  make  this  security  valid,  it  was 
"       Z  z  4  ncccs- 


676  CASES  IN  TRINITY  TERM 

1 82  ] «       necessary  that  there  should  be  a  conveyaace  from  Lassam 
^  of  his  interest,  and  the  form  in  which  that  was  effected^ 

Dox,  dem,  ^ 

Lkwis,  was,  by  taking  a  conveyance  in  fee  from  Bingham^ 
BxKGHAM,  and  a  surrender  from  Ixissam  of  his  interest.  The  deed 
therefore  as  to  Lassam  and  Bingham^  operates  in  a  di& 
ferent  manner.  As  to  the  former,  it  extinguishes  his 
terra,  and  by  so  doing,  vests  the  fee  in  Binghain.  Then 
,  it  is  that  the  deed  is  proposed  to  Bingham  to  be  exe- 
cuted, and  before  he  executed  it,  the  alterations  ia 
qupstion  were  made.  Now  at  that  time  the  deed  was 
not  perfect  in  all  its  parts.  As  against  Lassam  it  was 
complete.  But  with  respect  to  the  other  parties,  it  was 
in  progress  only,  and  the  alterations  made  were  only  for 
the  purpose  of  r^endering  it  conformable  to  their  wishes. 
There  is  no  authority  which  says,  (and  it  would  be  con* 
trary  to  common  sense,  if  there  were  one,)  that  an  al- 
teration so  made  and  not  operating  upon  the  provisions 
of  the  deed,  relating  to  the  parties  who  had  previously 
executed  it,  should  avoid  it.  Here  the  alterations  do 
not  in  any  respect  touch  the  part  of  the  deed  affecting 
Lassam.  As  to  him,  therefore,  they  are  alterations 
made  in  an  immaterial  part  of  the  deed,  and  being  made 
whilst  the  deed  was  in  progress,  our  decision  does  not 
clash  with  any  of  the  authorities  cited.  .  I  think,  tbere^ 
fore,  that  the  deed  was  valid.  As  to  the  second  objection, 
that  the  enrolment  of  the  memorial  was  not  produced, 
I  am  of  opinion  that  such  production  was  not  necessary. 
It  was  sufficient  for  the  lessors  of  the  plaintiff  to  produce 
the  deed,  and  it  lay  on  the  party  relying  on  the  want  of 
the  enrolment,  to  shew  that  it  had  not  been  enrolled. 
It  is  like  the  case  of  a  proviso  in  an  act  of  parliament, 
in  which  it  is  a  settled  rule,  that  the  party  wishing  to 
avail  himself  of  it,  must  bring  himself  within  it.     As  to 

the 
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the  third  point,  it  is  dear  that  Miss  Bingham  was  not  a  1821. 

Witness.    The  case  of  Doe  v.  Wilde  (a),  is  exactly  in  ^ 

point.    The  rule,  therefore^  must  be  discharged.  Lswu, 


agqiHtt 


HoLROYD  J.  As  to  the  last  point,  I  am  entirely  of 
the  same  opinion,  and  shall  add  nothing  to  what  has 
fallen  from  my  brother  BayUy.  I  am  also  of  opinion, 
that  tlie  deed  having  been  executed  by  Lauani  and  his 
trustees,  was  complete  as  to  them.  The  subsequent  al- 
teration did  not,  at  all  events,  revest  the  term  la  them. 
For  even  the  cancelling  of  a  deed  does  not  revest  the 
property  conveyed.  That  appears  from  the  case  of  BoUon 
V.  the  Bishop  of  Carlisle  {p\  and  the  same  principle  is  to 
be  collected  from  Boe  dem.  Lord  Berkeley  v.  the  Arch-' 
bishop  of  York  {c).  Those  cases  shew  that  even  the  de^ 
struction  of  a  deed  does  not  revest  the  rights  conveyed 
by  it,  Lassam^  therefore,  and  his  trustees,  by  the  exe- 
cution of  the  deed,  extinguished  .the  term;  and  the 
deed,  therefore^  remains  a  valid  deed  as  to  Bingham. 
With  respect  to  the  other  point,  I  am  of  opinion,  that 
the  onus  probandi  lies  upon  the  party  seeking  to  ayoid 
the  deed,  by  want  of  enrolment ;  and  Doe  v.  Mason  (d) 
is  an  authority  in  point.  The  case  of  a  bargain  and 
sale  is  distinguishable ;  for  a  bargain  and  sale  do  not 
operate  at  common  law,  but  by  statute,  if  enrolled.  It 
is,  tlierefore,  in  that  case,  necessary  to  prove  the  en-* 
rolment;  for  there  it  is  part  of  the  title. 

Bbst  J.  I  am  of  the  same  opinion.  The  deed  of 
the  mortgagee  was  in  this  case  corapleto  beford  the 
blanks  were  filled  up  in  the  other  parts  of  the  deed,  and 

(a)  5  Taunt.  ISJ.  (b)  2  H.Bl,  V63, 

(e)  6  East,  86.  (</}  S  CamjjK  7. 

if 
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}S91.       if  the  subsequent  alteration  had  the  effect  contended  for 

^         by  the  defendfUit,  this  absurdity  would  follow  :  that  a 

Lkwd,       mortgagee,  by  an  irregularity  to  which  he  was  no  party, 

agtttiui  r»    1        1      J 

BiH«HAM.  and  which,  in  no  respect  affected,  that  part  of  the  deed 
relating  to  him,  would  have  the  legal  estate  revested  in 
him ;  although,  if  the  deed  had  been  altogether  can- 
celled, that  effect  would  not  have  taken  place.  There 
is,  however,  no  such  absurdity  in  the  law,  and  it  is  not 
open  to  the  defendant  to  take  this  objection,  his  part  of 
the  deed  being  entire  and  untouched  subsequently  to 
the  thne  of  his  execution.  I  agree  also,  that  there  was 
no  necessity  for  producing  evidence  of  the  enrolment 
But  if  it  had  been  necessary,  the  evidence  was  sufficient; 
for  the  indorsement  by  the  officer  who  is  authorised  to 
do  that  act,  is,  upon  general  principles,  sufficient  evidence 
of  the  &ct  of  an  enrolment.  KirmersUy  v.  Orpe  (a)  is  an 
authority  upon  that  point  If  the  defendant,  however, 
meant  to  rely  upop  a  defect  in  the  enrolment,  it  is  ne- 
cessary for  him  to  make  out  that  objection  by  producing 
it  Upon  the  other  point,  I  think  the  evidence  was 
-prxsfpeAy  rgected. 

Abbott  C.  J.  Not  having  been  in  Court  during  the 
whole  of  the  argument,  I  have  not  ^ven  any  opinion, 
but  I  think  it  right  now  to  say,  that  I  entirely  concur 
in  the  judgment  pronounced  by  the  Court,  and  the 
reasons  on  which  that  judgment  is  founded.  The  rule 
for  a  new  trial  must  be  discharged. 

Rule  diischarged. 

(n)  1  Dou^.  56, 
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Ferris  against  Bond.  ^Ti, 

n[^ HIS  action  wfts  brought  upon  the  foUowuig  instru^  Where  a  note 

X  .    o  *  w  stated  that /.& 

ment     **  I,  John  Corner^  promise  to  pay  to  Absalom  promised  to 
Ferris  the  sum  of  SQl^  with  lawful  interest  for  the  same^  w  ordofa^- 
or  his  order,  at  six  months'  notice.    Dated  this  24th  ^^^%^^ 
June,  1808.    John  Corner^  or  else  Hiemy  BondJ'    The  hS  Aafthu' 
first  count  of  the  declaration  treated  this  instrument  as  ^  not  a  pro- 

misiory  note  by 

an  agreement.   The  second  count,  aS  a  promissory  note.  /•  G.  within  the 

statute  ot^nne* 

At  the  trial,  before  Burrough  J.,  at  the  last  as^zes  for 
tlie  county  oi  Somerset,  it  was  objected,  that  it  had  no 
agreement  stamp,  and  therefore  could  not  be  received 
in  evidence  as  such ;  and  secondly,  that  it  was  not  a 
promissoxy  note  within  the  statute  of.  Anine^  as  the  de- 
fendant was  only  to  become  liable  on  the  contingency  of 
non-payment  by  Comer.  The  learned  Judge  directed 
the  jury  to  find  a  verdict  for  the  plaintiff  6n  the  second 
count,  but  reserved  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit.  A  rule  nisi  vras  accordingly  obtained 
by  Gaselee,  in  last  Easier  term,  and  he  cited  Blankenha^ 
gen  v.  ElunfieU(a\  where  it  was  held,  that  a  note, 
whereby  the  maker  promised  to  pay  to  A.  or  B.  and  Q 
a  sum  therein  specified,  value  received,  was  not  a  pro- 
missory note  within  the  statute  of  Anne^  The  only 
distinction  between  the  two  was,  that  there^  the  payee 
was  uncertain,  here,  the  payer  is  uncertain. 

Pell  Serjt.  and  Bat/ly  now  shewed  cause.     This  does 
not  differ,  substantially,  from  a  several  promissory  npte. 

(a)  2  A  * -rf.  417. 

If 
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1821.       If  everyone  severally  promises  to  pay,  it  amounts  to 
"  nothing  more,  in  fact,  than  a  promise  by  each  to  pay, 

ttgainti  if  the  Others  do  not,  for  a  payment  of  one  discharges 
all  the  rest.  All,  it  is  true,  promise  to  pay  at  the  same 
time,  but  in  this  instance  the  defendant  promises  to  pay 
at  six  months'  notice,  and  if  so,  he  is  to  pay  at  the  very 
same  time  as  Corner^  in  case  Corner  make  default  The 
words  of  this  instrument,  therefore,  carry  it  no  further 
than  the  common  case,  where  neither  is  liable  to  pay 
on  the  day,  unless  the  other  does  not,  and  where  no 
action  will  lie  against  any  <Hie  till  after  the  day  when 
cither  may  be  sued.  This  is,  therefore,  merely  a  several 
promissory  note,  for  <^  else*'  means  nothing  more  than 
*^  or."  If,  indeed,  there  be  any  difference  between  this 
instrument  and  any  other  several  promissory  note,  it  is, 
that  this  is,  in  its  terms,  more  certain ;  for  in  a  several 
promissory  note,  the  holder  may  call  on  either  first ;  but, 
according  to  this  note,  he  is  first  to  call  upon  Comer.  In 
Wilkinson'  v.  Lutwidge  (a),  a  question  arose,  whether, 
under  the  circumstances,  there  was  an  acceptance  of  the 
bill  by  letter,  which  was  in  these  terms :  "  The  two  bills 
of  exchange  which  you  sent  me,  I  will  pay,  in  case  the 
owners  of  the  Q,ueen  Anne  do  not,  and  they  living  in 
Dublin^  I  must  first  apply  to  them.  I  hope  to  have  an 
answer  in  a  week  or  ten  days,  I  do  not  expect  (hey  will 
pay  them,  but  I  judge  it  proper  to  take  their  answer  be- 
fore I  do;  which  I  request  you  will  acquaint  Mr. 
Wilkinson  with,  and  that  he  may  rest  satisfied  of  the 
payment"  It  was  objected,  that  this  did  not' amount  to 
an  acceptance,  but  only  a  condition  to  pay  in  case  the 
owners  of  the  Qfteen  Anne  did  not ;  but  it  was  held  to 

(a)  1  Sh\  648. 

lie 
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be  a  good  acceptance,  because  it  amounted  to  a  promise       1821. 
that  the  plaintiff  should  have  the  money  at  all  events. 


Per  Curiam.  This  is  not  a  promissory  note  by  this 
defendant  within  the  statute  of  Anne*  It  operates  dif- 
ferently as  to  the  two  parties.  It  is  an  absolute  under- 
taking on,  the  part  of  Comer  to  pay,  and  it  is  conditional 
only  dn  the  part  of  the  defendant,  for  he  undertakes  to 
pay  only  in  the  event  of  Comeths  not  paying.  The 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute^ 


agavMl 

BOMD, 


The  Kino  against  The   Inhabitants  of      Saturday, 

July  7th. 

St.  Mart-L£-Bon£. 


T^WO  justices,  by  their  order,  removed  Michael  i%-  ^  p*«p«'  ^^ 
den  from   the  parish   of  SLMary-U^bone^  in  the  tiemenc  I7  Imt- 

ins  hired  a  t^ 

county  of  Middlesex^  to  the  parish  of  SU  Pancras^  in  the  nementof 


same  county.     The  sessions,  on  appeal,  discharged  the  ^alue, andh^ 
order,  subject  to  the  opinion  of  this  Court  upon  the  ^^nmora 
following  case.     The  pauper  hired  an  unfurnished  shop  lSj^^^b|,t 
in  the  parish  of  St.Pancrasy  of  the  yearly  value  of  lOZ.  J^  *^  ^ 
and  upwards,   and  lived  therein  eiirht  months.     He  pMnngofthe 
afterwards  hired  an  unfurnished  shop  and  parlour,  part  by  which  an- 

lidenoo  for 

of  a  house  in  the  parish  of  StMary^e-hone^  at  the  rent  tweire  months 
of  26/.  a  year,  which  he  took  possession  of  on  the  25th  ^^dur^ttfconfer 
JSfoy,  1819,  and  resided  in  and  occupied  the  said  last-  *       *""'*'• 
mentioned  premises  upwards  of  40  days,  -  but  only  38 
days  of  such  residenqp  and  occupancy  had  elapsed  on 
the  2d  dayof  J%,  1819,  the  day  on  which  the  £9  G.  3. 

c.  50. 
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1821.  c.  50.  received  the  royal  assent  Tlie  sessicns  were  of 
— — ^  opinion,  that,  by  this  residency  the  pauper  gained  a 
agauui        settlement    in    St.  Mary-le-ione^    and    discharged    the 

Hie  Inliabit-       _, 

ants  of       oraer. 

St.  Maet-lb- 

BOXB. 

Scarlett  and  Adolphus^  in  support  of  the  order  of 
sessions.    The  settlement  being  in  progress  to  be  ac- 
quired at  the  time  when  the  59  6.  S.  c*  50.  reoei¥ed 
the  royal  assent,  ipust  be  governed  by  the  law  as  it 
existed  before  the  passing  of  that  act.    All  the  words 
of  the  act  are  future,  and  there   is  no  clause  afiect- 
ing  settlements  already  in  progress.    The  principle  io 
be    found  in  the  case  of  Ashburnham  v.  Bradsh£ew  (a) 
is  in   point.    There  a  devise  to   charitable  uses  was 
made^  by  a  will,  dated  in  1 734.     The  testator  lived  till 
Jufy^  17S6,  a  month  after  the  mortmain  act  had  passed, 
and  upon  a  case^  the  Judges  certified  that  the  de^se 
was  good;  and  the  Aitbrney^Qeneralv.  IJoyd{b\    and 
Savu  V.  Andrews  (c)  are  to  the  same  e£Pect.  So,  in  0fiB* 
more  v.  Shuter  (d),  where  a  pared  agreepnent  had  been 
made  previously  to  the  statute  of  frauds,  aQd  the  action 
was  brought  subsequently,  it  was  held  not  to  be  within 
the  4th  section ;  and  the  Court  there  put  the  case  ijf  a 
will  executed  without  the  formalities  required,  which 
they  said  would  be  valid,  if  made  before  the  act,  al- 
though the  testator  survived  the  passing  of  the  act. 
These  cases  seem  analogous  to  the  present,  and  shew 
that  the  whole  transaction  must  be  subsequent  to  the 
passing  of  the  act.    Here,  the  settlement  was  in  pro- 
gress at  that  time. 


(a)  2  At.  36.  (h)  3  Atk,  SSU 

(c)  1  Vet,  ten.  225.  (rf)  2  Z«.227. 


Nolan, 
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Notatif  contra,  contended,  that^  as  the  pauper  had  1^81^ 

resided  only  38  days  at  the  time  of  the  passing  of  the  i^TKixa 

59  G.  3.  c.  50.,  the  settlement  not  being  complete  under  .^^^^^^^^ 

the  old  law,  must  be  regulated  by  that  act,  and  then  a  „  ft^^^ 

residence  of  twelve  months  upon  the  tenement  is  neces-  •  »o»x. 
sary  to  confer  a  settlement. 

Cur.  adv*  vuU* 

And  now  (absente  ANwit  C.  J.)  the  judgment  of  the 
Court  was  delivered  by  » 

Batley  J.  The  question,  in  this  case,  turns  en- 
tirely upon  the  construction  of  the  statute  59  G.  S.  cSO*, 
which  took  effect  from  the  second  otJubf^  1S19.  The 
pauper  had,  on  that  day,  resided  in  and  occupied,  for  a 
period  of  thirty-eight  days,  part  of  a  dwelling-house  in 
Mary 'U' bone  parish,  at  iOL  a-year;  so  that,  if  the  sta- 
tute had  not  been  passed,  he  would  undoubtedly  have 
acquired  a  settlement  in  Mary4e'4)(me  by  his  subsequent 
residence  and  occupation,  which,  in  the  wholes  con- 
siderably exceeded  forty  days.  But  he  had  not,  on  the 
second  of  tA«i^,  acquired  such  settlement  It  was  con-  > 
tended,  that  the  statute  being  wholly  expressed  in  the 
future  tense  did  not  apply  to  such  a  case,  but  mpst  be 
considered  as  wholly  and  absolutely  prospective^  and 
confined  to  tenements  hired  after  the  day  op  which  the 
statute  took  effect.  If  this  be  the  true  construction^ 
then  a  residence  of  one  day  prior  to  the  statute,  con- 
nected with  a  continued  residence  in  pursuance  of 
the  original  hiring  for  thirty-nine  days  after  the  sta^ 
tute^  will  confer  a  settlement.  The  statute^  however, 
had  in  view,  as  appears  by  the  preamble^  the  pre* 
venting  of  the  disputes  and  controversies  which  had 

arisen 
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The  Inhabit- 
ants of 
St.  Mary-l*- 
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arisen  respecting  the  settlement  of  poor  people  by  the 
renting  of  tenements.  And  we  think  this  object  will 
be  best  attained  by  giving  to  the  words  of  the  enacting 
part  their  fiiU  and  absolute  effect,  and  by  considering 
the  statute  as  applicable  to  every  case  within  its  scope, 
wherein  a  previous  settlement  had  not  been  completely 
gained  and  established  before  the  statute  was  passed. 
A  contrary  construction  might  open  the  door  to  many 
disputes  and  controversies  as  to  the  nature  and  effect  of 
of  inchoate  titles.  Whereas,  according  to  the  con- 
struction which  we  adopt,  the  only  enquiry  hereafter 
will  be,  whether  a  settlement  had  been  acquired  before 
the  2d  Juh/f  and  the  case  will  be  considered  as  if  the 
pauper  had  died  or  removed  from  the  tenement  on  the 
first  day  of  that  month,  and  as  if  he  had  resided  oTt,  but 
not  after  that  first  day  o(Juh/. 

Order  of  Sessions  quashed  and 
original  order  confirmed. 


Jvhf  10th. 


Do&,  detn.  Hull,  against  Gr££Khill« 


A  trust  created  'l^HIS  was  an  ejectment,  tried  before  JbboU  C.  J.,  at 

by  a  defendant     "^      i        «    . 

in&vourof  the  Middlesei  sittings  after  last  Mickaslmas  term, 

another  person,,  vhen  a  verdict  was  found  for  the  lessor  of  the  plain- 
wi£tn990ir.2.  ^^^  ^^^  claimed  under  a  judgment  recovered  against 
^TcUuM  be-  *®  defendant,  and  a  writ  of  elegit  and  inquisition 
ing  confined  to  thereon,  taken  and  returned;  but  liberty  was  reserved 

cases  wtiere  the  ^ 

tmsteesareseis.  to  the  defendant  to  move  to  enter  a  nonsuit,  upon  an 

ed  or  possessed 

in  trust  for  a      objection  taken  at  the  trial.    Tlie  objection  was,  that, 

defendant  '' 

alone,  and  not  by  a  deed,  executed  23d  Jtm^,  1809,  long  before  the 
raotiKr  person,  phu&tiff's  judgment  was   recovered,  the  legal  estate 

in 
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in  die  premises  was  vested  in  trustees,  for  the  purpose       1821. 

of  securing  an  annuity  to  the  defendant's  mother,  (a) 

By  the  deed,  the  trustees  were  empowered  to  enter,  in        Huu. 

againft 

case  the  annuity  was  in  arrear;  which  they,  did  in  GunacHni:« 
1817.  But,  at  the  time  of  the  execution  of  the  elegit, 
and  of  commencing  the  present  action,  there  was  no- 
thing in  arrear.  It  was  contended,  for  the  plaintifi% 
that  the  cas6  fell  within  the  ^9  Car.  2.  c.3.  5.10.,  as 
being  premises  held  in  trust  for  the  defendant.  A 
rule  jiisi  having  been^  obtained  by  Scarlett^  in  last  Hilary 
term,  for  entering  a  nonsuit, 

Marryai  and  Archbcld  now  shewed  cause.  By  the 
29  Car.  2.  c.  3.  s.  10.  it  is  enacted,  <<  Thai  it  shall  be 
lawful  for  every  sheriff,  to  whom  any  writ  shall  be'  di- 
rected, at  the  suit  of  any  person,  upon  any  judgment, 
statute,  or  recognizance,  to  deliver  execution  of  all  such 
lands,  tenements,  rectories,  &c.,  as '  any  other  person  be  in 
any  manner  or  wise  seised  or  possessed,  in  trust  for  him 
against  whom  executioii  is  so  sued,  like  as  the  sheriff  or 
other  ^officer  might  or  -ought  to  have  done,  if  the  said 
party  against  whom  execution  is  sued,  had  .been  seised 
of  such  lands,  &c  of  such  estate,  as  th^y  be  seised  of 
in  trust  for  him  at  the  time '  of  the  execution  sued.'' 
Now  here  the  term  is  held  by  the  trustee,  for  the  pur^ 
pose  of^  securing  Mrs.  GreenhilFs  annuity,  and  he  is  to 
be  at  liberty  to  enter  and  take  possession,  from  time  to 
time,  as  arrears  may  arise,  but  subject  to  this,  the  pre- 
'  mises  are  held  in  trust  for  Greenhill^  the  defendant. 
Suppose  the  defendant  had  desired  to  be  put  into  pos- 

(a)  Tli€  tnuu  of  tbe  detd  are  to  fully  stated  in  the  judgmcot,  that  they 
are  here  omitted. 

Vol.  IV.  8  A  session, 
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1691.      sesuon,  the  trustees  coold  not  have  refused  to  do  it,  the 
.       .  annuity  not  being  in  arrear.   And  if  they  had  refased»  he 

Hull,  might  have  brought  an  gectment  against  them.  Here 
GuBVBiLL.  the  inquisition  finds  that  the  property  is  sulgect  to  the 
annuity^  which  the  judgment  creditor  does  not  sed^  to 
disturb.  Under  the  statute^  the  tenui  being  vested  in 
the  trustees  in  trust  for  the  defendant,  may  be  taken 
under  the  el^t,  and  it  is  only  so  &r  as  it  is  in  trust  for 
the  defendant,  that  the  judgment  creditor  is  entitled  to 
it.  For  if  the  annuity  be  in  arrear,  the  trustees  may 
again  eject  the  creditor.  The  eifect  of  the  statute  is,' 
to  remove  the  term  out  of  the  way  of  the  lessor  of  the 
plaintifi^,  which  otherwise  would  prevent  him  fix>m  re- 
covering. The  statute  expressly  states,  that  a  trust 
may  be  taken  under  an  execution.  Now  it  may  be 
either  a  trust  created  by  a  third  person  in  favour  of  the 
defendant,  or  one  created  by  the  defendant  himself,  cither 
in  his  own  fovour,  or  in  fovour  of  himself  and  some  other 
person  jointly.  The  test  as  to  the  first  class  is  this : 
divest  the  case  of  the  trust,  and  consider  it  as  a  l^al 
estate,  and  if  in  that  case  it  would  be  extendible^  it  will 
be,  when  a  trust  estate,  within  the  statute.  Now,  if 
here  it  had  been  a  conveyance  by  a  third  person  to 
Mrs.  dreefihill  and  the  defendant,  of  a  legal  estate, 
either  as  tenants  in  common,  or  joint  tenants,  the  in- 
terest of  the  defendant  would  be  extendible.  If  so^  a 
trust  of  that  sort  would  be  within  the  statute.  As  to  the 
second  class,  a  conveyance  to  others  in  trust  for  the  i)er« 
son  conveying  alone,  was  always  void,  as  being  a  volun- 
tary conveyance^  and  so  could  not  require  the  assistance 
of  the  statute  to  render  it  capable  of  being  taken  under 
an  elegit.  That,  however,  could  not  be  the  trust  con- 
templated by  Lord  Hale,  the  framcr  of  the  statute  of 

fi«uds« 
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ihtadfl.      He  must,    therefore,    have  Contemplated  &  188L 

trust,  if  created  by  a  defendant  himself,  not  solely  in  ^^^  ^^^ 

favour  of  himself,  but  of  himself  jointly  with  some  Hvtt, 

other  person,  which  is  the  trust  in  this  case.    Thisi  Owta^rttttL] 
therefore,  is  a  case  falling  within  the  statute. 

Scarlett  and  fftdchinson^  contra,  contended,  that  sup- 
posing the  ai'gument  correct,  as  urged  on  the  other 
side^  that  a  trust  created  by  a  man  in  his  own  favour 
was  altogether  void,  then  it  followed,  that  in  this  case 
the  trust,  as  to  the  defendant,  was  void ;  and  then  the 
premises,  in  point  of  law,  were  held  in  trust  for  Mrti. 
QreenAitt  alone.  But  if  not,  then  the  true  construction 
bt  the  statute  was  to  confine  it  to  cuses  of  trusts  held 
solely  for  the  benefit  of  the  defendant,  which  this  was 
not 

Cur.  adv.  vidt. 

And  now,  bn  this  day,  th^  judgment  of  the  €k)urt  was 
delivered  by 

Abbott  C.  3.    ^We  have  considered  of  this  cftse,  and 
&re  of  opinion,  that  the  rule  must  be  made  absolute. 
The  ejectment  was  brought  oii  a  judgment  recovered  by 
the  lessor  of  the  plainttflT  against  the  defendant,  and  a 
writ  of  el^t  ktid  inquisition  thereon  taken  and  returned. 
It  was  brought  for  the  recovery  of  a  moiety  of  some 
chambers  in  Lincoln*s  Inn.    Mr.  OrecnhiU  defended  as 
landlord.    The  question  at  the  trial,  and  afterwards  be- 
fore the  Colirt,'  arose  upon  the  effect  of  a  deed  executed ' 
by  the  defendant  and  his  mother,  Mrs.  Greenhittj  sonie 
considerable  time  before  the  plaintiff's  judgment  against 
him,  for  the  purpose  of  securing  to  her  an  atinuity  for 
3  A  2  her 
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IMl.       her  life,  to  be  issuing  out  of  the  premises  in  question^ 
inter  alia,  in  lieu  of  her  dower.      The  deed  recited, 

>wwt         till 

HuLi,        that  James  GreenhiU  was,  at  the  time  of  hi^  decease^ 
oSamix.    seised  in  fee-simple  in  possession  of  the  freehold  cham- 
bers, the  subject  of  this  action,  and  of  other  freehold  and 
copyhold  property ;  the  whole  of  which  property  was  li- 
able to  the  right  of  dower  and  free  bench  o(Mary  Greenr 
hillf  his  widow ;  and  that,  on  the  decease  of  James  Greets 
UUf  the  whole  of  the  said  estates  became  vested  in  the 
defendant,  Edward  GreenhiU^  his  son  and  heir  at  law, 
sul:gect  to  the  said  right  of  dower ;  add  that  it  had  been 
agreed  between  the  defendant  and  Mary  GreenhiU^  that 
the  defendant  should  secure  to  her  an  annuity  or  rent- 
charge  of  SSL  during  her  life^  to  be  payable  out  of  the 
said  chambers ;  and  tha^  in  consideration  thereof,  Marjf 
GreenhiU  should  release  her  right  to  dower  and  free 
bench  in  all  the  freehold  and  copyhold  hereditaments. 
.  ^The  deed  then  proceeded  to  state,  that  Edward  GreenhiU 
and  Mary  GreenhiU  bargained  and  sold,  &c«  unto  P.  B. 
CoaieSf  the  chambers,   with  their   appurtenances,  h»> 
bendom  to  him,  to  the  use^  intent,  and  purpose^  that 
Mary  GreenhiU  might,  during  her  life^  receive  one  an- 
nual rent-charge  or  yearly  sum  of  88/1,  whidi  was  to 
be  in  fiill  satisfaction  of  her  right  to  dower  or  free 
bench,  with  power  of  distress,  &c.,  to  the  use  of  CoaieSf 
fi>r  99  years,  without  impeachment  of  waste,  and  upon 
the  trusts  -therein  mentioned ;  and  from  and  afler  the 
end  and  expiration,  or  sooner  determination  of  the  term 
of  99  years,  to  the  use  of  Edward  GreenhiU^  his  heirs 
and  assigns  for  ever;  and  as  to  the  term  of  99  years, 
upon  the  following  trusts :  first,  to  permit  Edward  Green^ 
hill  to  receive  and  take  the  rents  and  profits,  until  de- 
fiuilt  made  in  the  payment  of  the  rent^-chaige,  or  until 

RGreen* 


fK  THE  Seoond  Year  of  GEORGE  IV. 


«d» 


£•  Greenhill  should  neglect  to  insure  the  premises,  and 
upon  further  trust,  that  in  case  the  rent^arge  should 
be  in  arrear  for  the  space  of  40  days,  that  it  should  be 
lawful  for  Codtei  to  enter  upon  the  said  cihambers,  and 
to  receive  the  rents  thereof,  and  out  of  the  same,  or  by 
mortgage  or  sale  of  the  chambers,  &c.,  for  all  or  any 
part  of  the  said  term  of  99  years ;  or  by  bringing  ac- 
tions against  the  tenants  of  the  premises,  for  the  re- 
covery of  rents  in  arrear,  or  by  making  entry  upon  the 
premises,  to  levy,  raises  and  pay  all  such  arrears  of  the 
rent-charge,  with  all  costs,  &c. ;  and  upon  further  trust, 
that  in  case  the  defendant  should  at  any  time  neglect 
to  insure  the  premises,  it  should  be  lawful  for  Codtes 
to  levy  money  suflScient  to  pay  the  premium  to  in- 
sure the  premises,  and  to  apply  the  same  accordingly; 
and  to  permit  tlie  said  £•  GreenhiUj  as  to  tlie  residue,  to 
receive  the  rents  and  profits.    There  then  followed  a  pro- 
viso, that,  upon  the  death  oiMaryGreenhtO^BXiA  payment 
of  the  arrears  of  the  rentrcharge^  the  term  should  cease 
and  determine.  The  personal  representative  of  CocUes^ 
the   termor,  had  recovered  the  premises  by  ejectment 
some  time  ago,  the  annuity  being  then  in^iirrcar ;  the  ar- 
rears had  been  discharged,  and  the  annuity  afterwards 
kept  down,  Mrs.  6.  receiving  money  for  the  latter  pur- 
pose, from  time  to  time,  from  the  tenants  of  the  premises ; 
and  nothing  was  due  to  her  at  the  time  of  the  execution  , 
of  the  elegit,  or  of  the  commencement  of  tlie  present 
action.     For  the  plaintiii^  it  was  contended,  that,  under 
these  circumstances,  the  term  must  be  considered  as  a 
irnst  for  the  defendant,  within  the  operation  of  the 
tenth  section  of  the  statute  of  frauds,  and  that  the  pre- 
mises were  liable  to  the  execution  by  el^t,  under  the 
provisions  of  that  statute,  and  might,  after  such  exe« 

SA  S  cution. 
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IMI-  .   QHtioiis  be  reoOT^red  by  ^eotmept    For  tJirtkCndaott 
it  wfM  insisted,  tbi&t  tb^  Uxm  w«8.  a  b^r  to  tb^  igect« 


\9yh       mm^%i  tb^t  tbis  w^  not  a  tmit  within  that  ttatPt^ ;  ud^ 
^^tM^mi^    spppoeiiig  it  to  be,  and  that  the  preomes  ni^ht  be  tvfy- 
jept  to  tb^  ^l^t|  yet  t\mt  the  pocwemoo  thereof  cpuld 
i^ot  be  recovered  by  ejoctfnent  out  of  the  handa  of  the 
tr«ste^  who  had  the  legal  title  fpr  the  term.    It  is  ua- 
nepessary  to  give  any  opinion  upon  the  bitter  point; 
because  wo  are  ^U  of  ppibion,  that  this  case  does  nqt 
present  a  trust  within  the  intent  and  meaning  of  the 
stiitvt^*    The  words  of  the  statute  are»  **  sdsed  or  pos^ 
sewdi  in  trust  for  him  against  whom  execution  is  sued, 
l)ke  as  the  sheriff  might  and  ought  to  do»  if  that  per- 
son were  seised."    This  statute  made  a  ^ba^ge  in  the 
common  law,  %nd>  up  tq  a  certain  atent  at  least,  made 
^  trnst  the  subj^  of  enquiry  and  i^qgniwipe  in  a  l^gal 
proce^ipgf    We  thiols,  the  trust  tbfit  is  to  be  tkus 
tret^tedf  must  be  a  c}e9^  and  qmple  trusti  for  the  be-  ^ 
ne^t  of  the  debtor ;  the  object  of  the  statute  appearing 
to  us  to  be,  merely  to  remove  the  technical  objection 
prising  from  the  interest  in  land  being  legally  vested 
in  another  person,  where  it  b  so  vested  for  the  benefit 
of  the  debtor.     It  is  obvious,  that  the  term  of  yeaiSy 
in  the  present  case,  was  not  croEited  for  the  benefit  of 
Mr.  GreenhUl^  the  debtor,  but  for  the  benefit  and  secu- 
rity of  his  mother,  Mrst  GreenkiUi  she  is  the  principal 
object  of  the  trust*    And,  though  it  be  true  that  the 
term  is  declared  to  be  in  trust  for  him,  until  default  be 
made  in  the  payment  of  th^  annuity,  yet  such  a  default 
bad,  in  (act,  occurred,  whereby,  according  to  the  de- 
claration of  tru^t  contained  in  the  deed,  the  trust  ibr 
bim  bad   ceased  for  a  time  at  least;   and  possession 
had  been  actually  recpvercci,  by  a  proceeding  at  law,  for 

the 
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^e  benefit  of  his  mother,  who  had  <;ontiqued  \o  receive       1891* 

the  annuity  from  the  tenants  in  virtue  of  that  recovery ;     tT*"*!!! 

SQ  thfit  the  case  is  more  adverse  to  the  lessor  c^  the        tlvLu 

plaintiff  than  it  might  have  beeni  if  no  default  had     Gftnxatu. 

b?en  made  hy  the  defendant}  nor  recovery  had  against 

him,  for  the  benefit  of  his  mother.  Audit  would  be  quite 

ai|  anomaly  in  the  law  to  allow  one  person  to  reeoveir 

s  ppssessipp  of  land,  liable  to  be  defeated  apd  divested 

fit  the  suit  of  another,  claiming  under  a  title  created 

Itefore  the  time  of  such  recovery,  and  actually  eadstii^g, 

and  shewn  to  the  Court  at  that  very  time.    We  ab^n 

frpm  saying  any  thing  as  to  i^ny  other  remedy  th^  the 

)es^r  of  the  plaintiff  may  be  supposed  to  have  iq  the  pre-^ 

s^t  case.    It  is  su^cient  for  u^  and  fpr  ^he  purpo^  pf 

^  present  clause,  to  say,  that,  in  our  opinion,  under  tb? 

f^cts  proved  ^t  the  trial,  the  term  was  not  held  in  fru^t 

for  the  defendant,  within  the  meaning  i|nd  intent  of  the 

itn^ute  of  frauds.     The  present  rule,   therefor^  (pust 

be  miide  absolutf^  and  the  postea  be  delivered  to  the 

d^ndant* 

Rule  absolute* 


Jackson  against  Davison.  m'^* 

A  RULE  nisi  had  been  obtained  for  setting  aside  (he  An  haatAmit 
debtor  having 

warrant  of  attorney,  and  the  judgment  entered  up  pedtioiMd  Uie 
thereon  in  this  case,  and  for  discharging  the  defendant  io  be  diacbw*. 

ed  under  the 
«ct,  a  creditor  gave  notice  of  bis  intention  to,  oppose  him.  on  tbe  ground  that  the 
debt  was  fraudulently  contracted.  To  induce  the  latter  to  withdraw  his  opposition,  the  insol- 
vent agreed  to  execute,  within  three  days  after  his  discharge,  a  warrant  of  attorney  for  the 
debt,  and,  in  the  mean  time,  to  give  a  promissory  note  of  a  third  person  for  the  amount, 
whidi  was  to  be  delivered  up  on  the  execution  of  the  warrant  of  attorney.  Hie  insolvent 
was  discharged,  and  the  warrant  of  attorney  was  executed  on  tlie  delivery  up  of  the  not?. 
Tbe  Court  set  aside  the  warrant  of  attorney,  and  the  judgment  entered  up  thereon,  on  the 
eroupd  that  the  agreement  on  which  they  were  founded  was  contrary  to  the  policy  of  the 
msolvent  act,  inasmuch  as  it  enabled  the  creditor  to  take  to  himself  a  large  portion  of  the 
fbture  effects,  which  the  legislature  iiitepdG4  to  be  di9tri)}uted  amongst  all  the  creditor^. 

3  A  4  put 


PATIIOXt 
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1821.       out  of  the    custody    of  the   marshal.      It  appeared 
""^""^       upon  the  aflBdavits,  that  the  defendant,  in  November^ 
nsatna       1820,  was  discharged  under   the    insolvent  act,    the 
•  1  Geo.  4.  c.  ]  19*     The  plaintiff,  on  that  occasion,  was  an 
opposing  creditor  for  a  debt  of  1200/.,  which  was  prin- 
cipally for  money  lent,  for  the  purpose  of  enabling  the 
defendant  to  remove  an  execution  out  of  his  dwelling- 
house,  and  as  a  security,  he  gave  the  plaintiff  a  bill  of 
sale  of  all  his  Iiousehold  goods.     Notwithstanding  this, 
the  defendant  fraudulently  removed  his  goods  from  the 
premises  under  a  collusive  execution.  On  these  grounds 
the  plaintiff  gave  notice  of  his  intention  to  oppose  the 
defendant's  discharge.     In  order  to  induce  the  pliuntiff 
to  withdraw  the  opposition,  the  defendant  agreed  to  se- 
cure the  debt  by  a  warrant  of  attorney,  to  be  executed 
within  three  days  after  the  defendant's  dischai^,  and  in 
the  mean  time,  by  a  promissory  note  of  a  friend,  payable 
on  demand,  the  plaintiff  undertaking  to  deliver  up  such 
notes,  on  the  defendant's'  eifcecuting  the  warrant  of  at- 
torney.    In  pursuance  of  such  agreement,  the  note  was 
given  and  cancelled  on  the  execution  of  the  warrant  of 
attorney,  and  the  first  instalment  having  become  due^ 
die  plaintiff  had  entered  up  judgment  and  sued  out 
execution. 

Scarlett  and  Pollock  now  shewed  cause.  The  plaintiff 
III  this  cose  might,  by  opposing  the  defendant's  dis- 
charge, have  caused  him  to  suffer  two  years' imprison- 
ment, under  1  Geo.  4.  c»  119.  sec.  18.  That  provision 
was  introduced  for  the  benefit  of  the  creditor,  and  it  is 
competent  to  a  man  to  renounce  a  provision  of  an  act  of « 
parliament  which  is  in  his  own  favour.  Here  the  war- 
rant of  attorney  was  not  given  until  ajler  the  defendant's 
discharge ;  it  therefore  created  a'new  debt.    IBayUy  J. 

Was 
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Was  it  not  a  debt  <<  occasioned''  btfore  the  discharge  ?]        1821. 
Here  the  debt  on  the  warrant  of  attorney  was  occasioned       ^    " 

•^  Jacksow 

not  by'the  first 'debt,  but  by  the  promissory  note  which  a^ainu 
the  plaintiff  delivered  up  to,  be  cancelled.  The  object 
of  the  act  was,  to  protect  those  who  were  creditors  be- 
fore the  discharge  of  the  insolvent.  Persons  becoming 
creditors  subsequently  to  the  discharge,  were  not  within 
the  contemplation  of  the  legislature.  £Baylet/  J.  Does 
not  this  warrant  of  attorney  injure  the  rights  of  the 
other  creditors,  as  to  their  claim  upon  the  future  effects 
of  the  insolvent?]  The  difRculty  of  obtaining  the  fu- 
ture effects  of  the  insolvent  by  the  provisions  of  the 
act  is  such,  that  they  can  scarcely  be  said  to  have  theif 
rights  affected ;  though  it  must  be  confessed,  that  the 
payment  of  the  debt  under  this  warrant  of  attorney 
must  be  provided  for,  before  any  part  of  the  future 
efiects  could  be  divided  among  the  other  creditor  -spe- 
cified in  the  defendant  s  schedule.  This,  however,  is  not 
an  application  on  the  part  of  any  of  the  other  creditors, 
whose  rights  might,  by  possibility,  be  a£kcted  by.it, 
but  of  the  defendant  liimsdl^  who  liaving,  for  his  own 
benefit,  and  to  avoid  a  severe  judgment  by  the  Court 
'  before  whom  he  sought  to  bp  discharged,  entered  into 
a  subsequent  security,  seeks  to  get  rid  of  it,  now  that 
his  creditor  is  without  remedy  against  him,  under 
tlie  provisions  of  the  insolvent  act.  The  effect  of  a 
judgment  of  imprisonment  against  him,  under  tfic  I8tli 
section  of  the  act,  would  have  been  to  drive  him  to 
procure  his  liberty,  by  application  to  friends  to  enable 
him  to  discharge  the  debt  due  to  the  plaintiff,  which 
would  require  him  to  contract  debts  to  those  friends, 
which  it  could  not  be  contended  would  not  be  legiti- 
mately contractetl,  so  as  to  entitle  them  to  be  provided 

for 
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1881.  hx  oat  of  the  fyXoie  eSepte,  a^  debts  contraded  «qb« 
deqiiently  to  the  discharge,  in  preferenco  to  the  debts  in 

agqhui  the  schedule*  The  arrangeraent  now  sought  to  be  sd 
asidei  has  merely  eflTected  the  san^e  object  by  a  less 
circuitons  mode.  The  Courti  therefore;,  will  be  very 
unwilling  to  relieve  the  defendant'iu  this  case^  upon  the 
;  plea  that  the  security  which  he  has  given  to  the  plain- 
tiff is  contrary  to  the  policy  of  the  insolvent  act. 

Chtmejf  and  Abraham^  contra.  It  is  contrary  to  (he 
policy  of  the  insolvent  debtors'  act,  that  this  warrant  df 
attorney  should  be  permitted  to  operate  as  a  valid  se*- 
curit^.  The  ot^ject  of  the  l^;islature  wa^  that  the 
person  of  the  debtor  should  be  fire^  as  to  all  debts  pon- 
tractedi  incurredi  or  occasioned  before  his  discharge, 
and  that  his  property,  acquired  after  his  discharge  should 
be  distributed  among  all  his  creditors.  Now  the  debt 
due  upon  this  warrant  of  attorney,  wa&  one  occasioned} 
,  at  least,  before  the  discharge^  within  the  meaning  of  that 
word  in  the  8th  section.  If  it  be  permitted  to  staodt 
the  plaintiff  will  (hereby  take  a  portion  of  the  future 
[ffoperty  of  the  debtor,  to  the  prejudice  of  the  general 
creditors;  or  he  may  even  take  out  execution  agM>usl 
the  person  of  the  debtor.  On  the  other  hand,  if  the 
debtor  has  fraudulently  contracted  debts,  fair  dealing 
to  the  public  requires  that  he  should  be  opposed  on  that 
ground,  and  he  might  then  have  been  subjected  to 
further  imprisonment,  under  section  18.  In  Wilson  v. 
Kemp  (a),  it  was  held,  that  an  insolvent  debtor,  who  had 
taken  the  benefit  of  the  insolvent  act  then  in  force,  was 
not  liable  to  arrest,  upon  a  subsequent  promise  to  pay 
a  debt  contracted  prior  to  the  day  prescribed  in  the 
act.    The  words  in  that  act  were,  that  no  person  shall 

(ii)  3Af.  j-5.  595, 


]>A«liQ|r. 
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llfr^aiW  be  imprUoned,  by  reftson  of  any  debt  fop-       1821. 
(nictedy  incurred,  occa^oned,  owing,  or  growing  due, 
before  8c<;»    That  case  i3  expressly  in  pobt ;  for  in  this 
case,  the  old  debt  was  the  only  consideration  for  the 
warrant  of  attorney. 

BAYt£Y  J.  { (im  of  opinion  that  the  rale  for  setting  aside 
this  warrant  of  attorney  and  judgment  ought  to  be  made 
absolute.   It  is  part  of  the  policy  of  the  insolvent  debtors' 
act,  that  the  property  of  the  debtor  shall  be  divided  rate- 
obly  amongst  his  creditors.  Now,  if  thb  wai'rant  of  attor- 
ney were  to  stand  as  a  valid  security,  it  might  operate  in 
fraud  of  the  general  body  of  creditors,  by  enabling  the 
present  plaintiff  to  take  from  them  a  large  portion  of  the 
future  effects  of  the  debtors,  which  the  legislature  mani- 
festly intended  to  be  distributed  amopg  all  the  creditors. 
Now,  it  has  been  held  in  the  case  of  a  composition 
deed,  that  if  one  of  the  creditors,  before  executing  the 
deed,  obtain  from  the  insolvent  a  security  for  the  residue 
of  his  demand,  by  refusing  to  execute  until  such  security 
be  given,  that  securiQr  is  void  in  law,  because  it  is  a 
fraud  upon  the  rest  of  the  creditors,  (a)    So,  too^  by 
the  express  provisions  of  the  bankrupt  laws,  any  security 
given  to  a  creditor  as  a  consideration  to  persuade  him  to 
sign  a  certificate,  is  void.     Now,  it  was  manifestly  the 
intention  of  tlie  l^slature,  by  this  act  of  parliament, 
to  secure  a  portion  of  the  future  effects  of  the  debtors  for 
the  l^enefit  of  those  creditors  whose  names  itre  inserted 
in  the  schedule.     By  section  25.,  the  insolvent  court  is 
authorised  to  order  judgment  to  be  entered  up  against 
the  debtor  for  the  amount  of  the  debts  for  which  he 


(a)  See  Cockihoit  ▼.  Bennett,  2  T.  R.  763.  Jaekton  ▼.  Limas,  4  T.  27. 
196.    Jackson  ▼.  Duchaire,  9  7.  X.  551.     Leicetter  ▼.  Rose,  4  East,  879, 

shal) 


Jackson 

agamti 

Datison. 
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1821.  ^^^1  ^  discharged ;  and  when  the  prisoner  is  of  ability 
to  pay  such  debts,  or  any  part,  the  Court  may  then 
permit  execution  against  the  property  acquired  by  such 
prisoner  after  his  discharge,  fi>r  such  sum  as,  under  all 
the  circumstances  of  such  prisoner,  the  Court  shall 
order;  the 'sum  levied  is  to  be  distributed  rateaUy 
among  the  creditors.  This  warrant  of  attorney,  if 
supported,  would  interfere  materially  witli  the  policy  of 
the  act,  by  takipg  from  the  body  of  the  creditors  a 
portion  of  those  funds  which  the  legislature  meant  to  be 
distributed  among  all,  and  by  defeating  the  efiect  of  the 
judgment  entered  up  by  order  of  the  insolvent  court 
It  was  given  in  pursuance  of  an  agreement  between  the 
parties  made  before  the  discharge  of  the  prisoner,  and 
for  the  express  purpose  of  defeating  the  object  of  the  act. 
I  think,  therefore,  that  it  ought  not  to  stand  as  a  valid 
security.     This  rule,  therefore,  must  be  made  absolute. 

HoLROYD  J.     I  am  of  the  same  opinion.    Tliis  war- 
rant of  attorney  was  founded  upon  an  agreement  which 
is  in  direct  opposition  to  the  policy  of  this  act  of  par- 
liament    The  object  of  the  act  was,  that  the  person  of 
the  debtor  should  be  free,  with  respect  to  all  those  debts 
from  which  he  had  been  discharged ;  and  that  his  future 
effects  only  should  be  liable  in  the  mode  there  pointed  out 
Now,  if  this  warrant  of  attorney  were  to  stand  as  a  valid 
security,  the  present  plaintiff  would  be  entitled  to,  have 
execution  for  a  debt  which  existed  before  the  debtor's 
discharge,    without    any  application  to  the  insolvent 
court ;  for  his  judgment  would  not  be  under  the  controul 
of  that  court.     He  would,  by  these  means,  be  enabled 
either  to  take  from  the  rest  of  the  creditors  the  property 
subsequently  acquired,  or,  if  there  was  no  property, 
he  might  even  take  the  person  of  the  debtor  in  execu- 
tion. 
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UoD,  which  is  directly  in  the  toeth  of  the  act  of  par-       1881. 
liament.   I  thifik,  therefore,  that  this  warrant  of  attorney, 
and  the  judgment  entered  up  thereon, '  ought  to  be  set 
aside.    This  rule  mai(  be  made  absolute. 

Best  J.    I  am  of  the  same  <^inion.     This  warrant 
of  attorney  operates  in  fraud  of  the  general  body  of 
creditors.     It  has  been  held,  that  where  creditors  enter 
into  a  composition  deed,  and  one  of  them  take  a  security 
for  a  larger  sum  than  that  stipulated  to  be  paid  by  the 
deed,  that  such  security  is  void ;  because  the  temptation 
to  give  the  security  is  a  fraud  on  the  creditors  who  were 
parties  to  the  contract  on  which  their  debts  were  to  be 
cancelled  in  consideration  of  receiving  a  composition. 
Now,  in  that  case^  the  creditors  are  not  prgudiced  in 
the  same  degree  as  they  are  in  this ;  because  here  the 
future  effects  of  the  insolvent  are,  by  the  provisions  of 
this  act,  directed  to  be  divided  rateably  among  the  cre- 
ditors until  their  debts  are  wholly  paid.    By  enforcing 
such  asecuri^,  we  should  enable  the  plaintiff  co  deprive 
his  co-creditors  of  some  portion  of  that  fund  which  the 
legislature  intended  to  be  rateably  distributed  among  all. 
This  rule  must  therefore  be  made  absolute. 

Rule  absolute,  (a) 

(a)  jtbbaU  C  J.  wai  absent  tt  the  privy  comicil. 


Bunx  against  Walker.  ^^^m^' 

^HIS  was  an  action  upon  a  bail  bond,  brought  in  The  clerk  of 
Easier  term  last ,  Plea,  non  est  iactum.     The  bond  wi*  the  lub- 
was  witnessed  by  one  Smithy  a  clerk  of  the  defendant,  to  a  bond,  anT 

when  be  was 
Bubpcniaed,  said  that  he  would  not  aUend ;  and  the  trial  had  been  put  off  twice  in  conse- 
quet'ce  of  bis  absence.  Search  had  also  been  made  at  the  defendant's  house*  and  in  the 
neighbourhood ;  and  upon  receiving  information  at  the  defendant's  that  the  witness  was 
fone  to  MtKrgttktt  emmiry  wm  there  m|de  without  suecen.  Held  that  under  these  circum-« 
stances,  endence  of  Us  band-writing,  was  admissible. 

I  who 


i 


WAtttB* 
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I8tl.  who  had  been  Bubpoenaed  at  the  ddSmdanfs  cottntiiig 
honae^  and  at  the  time  of  serving  the  subpoena,  said  that 
he  should  not  attend.  Evidence,  however^  was  given, 
that  he  did  attend  when  the  cause  stood  in  the  pq^er 
for  trial  the  first  time,  which  was  six  weeks  before  the 
actual  trial.  The  trial  had  been  before  twice  put  oSoa 
account  o(  Smithes  absence,  upon  affidavits  that  he  could 
dot  be  found.  Search  was  then  made  for  hun  at  the 
(defendant's  house,  and  in  the  neighbourhood ;  and  it 
Wits  likewise  proved,  that,  upon  receiving  information 
at  the  defendant's  house,  that  he  was  gone  to  Mm^aU 
upon  his  master's  business,  the  clerk  of  the  plaintiff's 
attorney  was  sent  thither  to  search  for  him.  The 
affidavits  stated,  that  he  had  been  searched  for  up  to  the 
moment  of  trial,  and  could  not  be  found.  The  cause 
was  tried  at  the  last  sitting  in  this  term  bdfore  Hdroyd  J. 
who  admitted  evidence  of  his  hand-writing,  but  re- 
served the  point. 

HoU  moved  for  a  rule  to  shew  cause^  why  there  should 
not  be  a  new  trial  in  this  case,  on  the  ground  that 
Secondary  evidence  of  the  execution  of  the  bond  by  the 
defendant  had  been  improperly  admitted.  Here  the 
witness  had  been  subpoenaed,  and  actually  attended  only 
six  weeks  previous  to  the  trial.  Besides,  the  witness 
was  in  the  condition  of  a  travelling  clerk  to  a  mercan- 
tile house,  and,  with  reference  to  such  condition,  the 
search  had  not  been  sufficient  to  justify  the  admission 
of  secondary  evidence.  It  is  to  be  observed  that 
none  of  the  previous  cases  have  gone  so  fiur  as 
the  present.  In  none  had  the  witness  been  sub* 
poenaed  and,  attended,  and  at  so  short  a  time  pre- 
vious to  the  actual  trial.  His  absenee  under  such 
drcumstances  might  be  good  ground  for  putting  gS  dit 

trial, 
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trial,  bat  >not  for  admitting  teoondary  evidence.    The       l^'^* 
principle  of  all  the  cases  seems  to  be  this :  that  the       "bum 
evidence  offered^  that  the  witness  oo^ld  not  be  founds      ^^^^|^ 
should  be  sufficient  to  justify  the  reasonable  inferencei 
cither  that  he  was  kept  out  of  the  way  by  collusion,  or 
that  he  was  absent  under  drcamstances    which  pre- 
cluded any  reasonable  expectation  that  he  would  be 
forthcoming  at  the  trial.    But  neither  of  these  infcr- 
ences  was  justified  by  the  evidence  in  die   present 
case.      Besides,   the  sufficient  and  reasonable  search 
must  always  have  reference  to  the  circumstances  and, 
condition  of  the  witness.     Suppose  a  witness  to  be  a 
traveller  to  a  mercantile  house.      The  same  search 
would  not  be  sufficient  for  a  witness  of  this  description, 
as  for  a  witness  having  a  fixed  residence.     He  cited 
ff^terdell  v.  Rmot{a),  Parker  v.  Hoskins{b)f  Oiml^  v. 
SefiofL  (c)  * 

Annon  C.  J.  I  remember  the  case  well,  and  there 
was  strong  ground  for  believing  that  the  i^athess  was  kept 
out  of  the  way,  purposely,  by  (he  defendant  It  ap- 
pears, that  upon  receiving  the  subpoenas,  the  witness 
said  he  would  not  attend.  I  do  not  believe  that  he  did 
attend  with  any  view  of  exhibiting  himself  as  a  wit- 
ness. I  think  that  due  and  diligent  search  was  made  for 
him,  and  that  the  search  was  made  with  reference  to 
his  condition.  The  case  of  Crosbt^  v.  Perty  (d)  is 
strong  as  the  present.  Upon  the  ground  of  collusion, 
and  not  believing  that  the  postponement  of  the  trial 
would  have  assisted  the  plaintiff^  in  obtaining  the  at- 
tendance of  this  witness,  I  think  that  the  evidence  of 
bis  hand-writing  was  properly  admitted. 

(a)  3  Campb.  282.  (b)  8  Tauni.  223. 

(c)  8  £(ut,  183.  (rf)  1  TawU.  3^5. 

Baylet 


VTAUCBk. 
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♦ 

1821.  Bayley  J.    The  search  must  certainly  be  made  with 

*■  reference  to  the  condition  of  the  witness.    I  think  that 

ogoMMf       it  has  been  so  made  in  the  present  case.    The  clerk  was 
referred  to  Mcargatty  and  went  thither. 

Best  J.  The  circumstance  of  the  witness  bong  sub- 
pcenaed  would  have  been  a  strong  feature,  if  the  Court 
could  believe  that  the  witness  actually  attended  accord- 
injg  to  the  subpoena»  but  we  do  not  believe  this. 

Rule  refused. 


HoLROTD  against  Brbabe. 

1 N  this  case^  reported  ante,  p.  43.,  the  fiusts  should 
*  have  been  thus  stated :  It  was  aji  action  of  trespass 
against  the  two  defendants  for  taking  the  plaintiff's 
goods.  They  pleaded,  first,  the  general  issie;  and, 
secondly,  separate  justifications,  under  a  judgment  and 
execution  against  the  goods  of  a  third  person.  At  the 
trial,  a  verdict  was  found  for  both  defendants,  on  their 
pleas  of  justification  as  to  the  major  part  of  the  goods; 
but  it  turned  out  that  there  were  some  goods  taken,  the 
property  of  the  plaintiff,  and  a  verdict  was  consequently 
found  against  them  as  to  those  goods,  upon  tlie  general 
issue.  A  motion  was  afterwards  made  (see  ante^  vol.  S., 
p.  473.) ;  and  the  Court  then  ordered  a  verdict  to  be 
entered  for  the  -defendant  fyeare  generally ;  but  as  to 
the  other  defendant,  Hdmesj  it  was  left  undisturbed. 

END   OF  TRINITY  TERM. 
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ABATEMENT. 

Defendant  having  pleaded  in  abate- 
ment, that  four  others  were  jointly 
liable  with  himself,  the  plaintiff 
applied  to  the  defendant's  attorney 
to  give  the  places  of  residence 
and  additions  of  those  persons, 
which  he  refused,  unless  the  action 
were  discontinued.  Under  these 
circumstances,  the  Court  made  a 
rule  absolute  for  the  defendant  to 
deliver  such  particulars,  or  in  de- 
fault thereof,  for  setting  aside  the 
plea-  Taylor  wad  Others  \,  Harrhy 
Af .  1  G.  4.  Page  93 

ACTION  ON  THE  CASE. 

1.  A  carrier  had  given  notice  that 
he  would  not  be  answerable  for 
parcels  of  value,  unless  entered 
and  paid  for  as  such ;  and  the 
plaintiffs,  with  the  knowledge  of 
this,  delivered  a  parcel,  contain- 
ing bank  notes  to  a  large  amount, 
without  informing  the  carrier  of 
its  contents.  The  coach  in  which 
the  parcel  was  conveyed,  was  leflt 
at  midnight,  standing  for  some 
time  in  the  middle  of  a  very  wide 
street,  witli  a  porter,  who  was  or- 
dered to  watch  it;  during  this 
time'  the  parcel  was  stolen.  At 
Vol.  IV. 


ACTION  ON  THE  CASE. 

the  trial,  two  questions  having 
been  left  to  the  jury,  first,  whe- 
ther the  plaintiffs  haa  been  guilty 
of  any  unfair  concealment,  by  not 
informing  the  carrier  of  the  nature 
and  value  of  the  parcel;  and,  se- 
condly,  whether  the  carrier  had 
been  guilty  of  gross  negligence  : 
Held,  by  three  Judges  ^est.J. 
dissentiente)  that  the  direction  to 
the  jury  was  right.  Batson  v. 
BoAtyoan^  M.  1  G.  4.       Page  21 

L  Where  an  attorney  for  the  plain- 
tiff suffered  the  case  to  be  called 
on  without  previously  ascertain- 
ing whether  a  material  witness, 
whom  the  plaintiff  had  undertaken 
to  bring  into  cOurt  had  arrived, 
in  consequence  of  which  the  plain- 
tiff was  nonsuited :  Held,  that  in 
an  action  against  him  for  negli- 
geiiice,  it  was  properly  lefl  to  the 
jury  to  say,  whether  he  had  used 
reasonable  care  in  conducting  the 
cause ;  and  the  jury  having  lound 
in  the  negative,  the  Court  refused 
to  disturb  the  verdict.  Reece  v» 
J?iVAy,  i/.  1  and  2  G.  4.         202 

^  Where  lights  had  been  enjoyed 
for  more  than  CO  years,  contigu- 
ous to  land  which,  within  that  pe- 
riod had  been  glebe  land^  but  was 
3  B  con« 


702 


ANNUITY. 


eonveyed  to  a  purchaser,  under 
the  55  6.S.  c.  147.,  it  was  held 
that  DO  action  would  lie  against 
such  purchaser  for  building  so  as 
to  obstruct  the  lights,  inasmuch 
as  the  rector,  who  was  tenant  for 
life,  could  not  grant  the  easemisnt, 
and  therefore  no  valid  grant  could 
be  presumed.  Barker  ▼.  Richard- 
tony  T.  2  G.  4.  Page  679 

AGREEMENT, 
See  ^Kv^Uy  STATtjTk  'of. 

ALE, 
See  Appeal,  8. 

ALIEN  ENEMYi 
iSee  Insurance)  2. 

ANCHOR, 

S^  PATBNt. 

ANNUITY. 

!•  By  letteiii  patent,  £4  Car.  2.,  the 
king  granted  to  the  use  of  A.y  his 
heirft  and  assigns  fbr  ever^  an  an* 
nuitjr  of  1000/.  to  be  paid  out  of 
his  revenue  of  four  and  a  hdf  per 
cent,  at  Barbadoes  and  the  Lee- 
wtrdiBlandB:  tield,  that  this  an- 
nuity was  persona)  property,  and 
duly  passed  under  a  will  attested 
by  two  witnesses,  by  a  residuary 
clause  bequeathing  all  the  rest, 
residue,  and  remainder  of  a  tes- 
tatrix^s  personal  estate  of  what 
nature  or  kind  soever,  to  her 
executors.  Aubin  V.  Dalt/,  M. 
1  G.  4.  59 

2.  Where  part  of  the  consideration 
money  tor  an  annuity  had  been 
deposited  in  the  hands  of  the 
erantee's  attorney,  till  certain 
houses,  out  of  which  the  annuity 
was  granted,  should  be  completed ; 
but  it  appeared  that  the  money 
deposited  had  all  been  paid  over 
to  the  grantee  in  a  short  time 
after  the  date  of  the  deeds,  and 
there  was  no  fraud  in  the  trans- 


APPEAL. 

action,  the  Court  refused  to  set 
aside  the  annuity,  on  the  ground 
that  the  power  given  to  them  by 
the  53  G.  S.  c.  141.  *.  6.  was  dis- 
cretionary, and  that  this  was  not 
the  case  of  a  fraudulent  retainer 
contemplated  by  the  act: 

Held,also,  that  in  the  memorial  of  an 
annuity,  under  53  G.  3.  c.  141., 
it  is  sufficient  to  state  that  the 
annuity  was  granted  for  the  lives 
of  i4.  j&..  &c.  (naming  them),  with- 
out staang  their  description  by 
residence  or  otherwise,  or  adding 
that  the  annuity  was  granted  for 
their  joint  lives  or  the  life  of  the 
survivor,  or  for  a  term  of  years 
determinable  on  those  lives : 

Held,  also,  that  in  the  memorial  of 
a  warrant  of  attorney  to  confess 
judgment,  as  a  collateral  security 

"  for  an  annuity,  it  is  not  necessary 
to  state  for  what  penal  sum  it  au- 
thorises a  confession  of  judgment. 
Barber  v.  Gams&ny  H.  1  and  2 
G.  4.  P^e  281 

APPEAL. 

1  By  50  G.  3.  c.  48.  *.  25.,  it  is  pro- 
vided, that  any  party  aggrieved  by 
the  conviction  under  that  act,  who 
slfall  enter  into  a  rec(^izance 
to  appear  at  the  next  sessions, 
shall  be  at  liberty  to  appeal  to  such 
sessions :  Held,  that  this  dispenses 
wMi  the  necessity  of  any  notice 
of  appeal ;  ,and  that,  if  the  party 
duly  enter  into  the  recognizance, 
the  sessions  are  bound  to  hear  the 
appeal.  The  King  v.  The  Justices 
of  Essex,  H.  1  and  2  G.  4.      276 

2.  Where  by  cliarter  the  magistrates 
of  a  borough,  which  was  a  county 
of  itself,  held  only  general  sessions 
twice  a  year,  and  not  quarter  ses- 
sions: Held,  that  an  appeal 
*  against  an  order  of  removal  might 
be  made  to  the  next  general  ses- 
sions of  the  peace  for  such  bo- 
rough. The  Kingy.  The  Justices  of 
Carmarthen^  H.  1  and  2G.4. 291 

3.  No 


AftBItftfiMENT. 

$.  No  appeal  lies  to  the  sessions  from 
a  conviction  for  selling  ale  with- 
out an  excise  licence,  under 
48  G.  8.  c.  143  *.  5.  The  King 
V.  Joseph  Hanson,  E.  2  G.  4. 
Page  519 

APPEAL,  NOTICE  OF. 

Semble,  that  the  entering  into  the 
recognizance  required  by  49  G.  S. 
c,  68*  s.  5.  before  the  justices, 
who  make  an  order  of  bastardy, 
does  not  dispense  with  the  neces- 
sity of  giving  such  justices  notice 
of  appeal  against  the  order,  the 
statute  requiring  the  party  to 
give  notice  of  bringing  such  ap- 
peal, "  and  of  the  cause  and  mat- 
ter thereof."  But  held,  that  a 
parol  notice  of  such  appeal,  and 
of  the  cause  and  matter  thereof, 
will  be  sufficient.  The  King  v. 
The  Justices  a/ Salop,  T.  2.  6.  4. 

626 

APPRENTICE. 

An  apprentice,  bound  for  seven 
years  to  A.,  served  him  in  his 
house  between  five  and  six  years, 
and  afterwards,  for  the  remainder 
of  the  terra,  resided  in  his  mo- 
ther's house,  having  agreed  with 
his  mastei'  that  he  should  be  at 
liberty  to  work  for  whom  he 
pleased,  he  paying  2s.  p6r  week 
to  his  master.  The  master,  also, 
during  this  time,  occasionally  gave 
him  work,  for  which  he  was  not 
paid :  Held,  that  this  was  not  a 
continuance  of  the  service  to  A. 
for  seven  years  under  the  inden- 
ture. The  King  v.  Inniaii,  M. 
I  G.  4.  55 

ARBITREMENT. 

Where  a  case  was  referred  by  order 
of  nisi  prius,  and  afler  the  refer- 
ence, but  before  the  making  of 
the  award,  the  plaintiff  became 
bankrupt :  Held,  that  this  was  no 


ATTOHllEY,  %S 

revocation  of  the  8uf)m!6sioD,  and 
that  the  arbitrator  having  awarded 
a  verdict  for  the  defendant,  had 
done  right.  Andrevos  V.  Palmer, 
if.  I  and  2  G.  4.  Pag6  250 

ARREST, 
See  Phactige,  SO. 

ASSUMPSIT, 
See  PLKADr«r6,  i. 

1.  Where  a  return  cargo  belonging 
to  plaintiff  had  been  consigned  by 
the  defendant  to  B.  and  WT.,  to 
be  held  at  the  orders  of  defendant, 
who  had  a  lien  on  it,  and  such 
cargo  had  been  sold  by  A  and  W., 
and  the  lien  satisfied :  Held,  fhat 
the  plaintiff  could  jiol  consider 
B.  and  IV.  as  defendant's  agents, 
so  as  to  entitle  him  to  maintain 
money  had'  and  received  against 
the  defendant,  for  the  bdance 
remaining  in  the  hands  of  B.  and 
W.  Tennant  v.  Mackintosh,  T. 
2  G.  4.  594 

2.  Declaration  stated,  that  plaintiff 
had  cohabited  with  defendant  as 
his  mistress,  and  that  it  was  agreed 
that  no  further  immoral  connexion 
should  take  place  between  iJiem, 
and  that  defendant  should  allow 
her  an  annuity,  as  lotag  as  she 
should  continue  of  good  and  vir- 
tuous life  and  demeanour;  and 
thereupon,  in  consideration  of  the 
premises,  and  that  plamtiff  would 
give  up  the  annuity,  defendant 
promised  to  give  her  as  much  as 
the  annuity  is  worth  •  Held  bad 
upon  general  demurrer.  Berf 
nington  v.  Wattis,  T.  2  G.  4.    650 

ATTORNEY, 
See  Phactic'e,  1,  2,  3. 
1.  Where  an  attorney  for  the  plain- 
titf  suffered  the  case  to  be  called  x 
on  without  previously  ascertaining 
whetlier  a  material  witness,  whom 
the  plaintiff  had  undertaken  to 
bring  into  court,  had  arrived,  in 
3  B  2  con-' 
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BAIL. 


BANKRUPT.. 


consequence  of  which  the  plaintiff 
was  nonsuited :  Held,  that  in  an 
action  against  him  for  negligence, 
it  was  properly  left  to  the  jury  to 
say,  whether  he  had  used  reason- 
able care  in  conducting  the  cause; 
and  the  jury  having  found  in  the 
negative,  the  Court  refused  to 
disturb  the  verdict.  Reece  v. 
Righi^.H.land2G.4f.  Page  202 
2.  The  plaintiff,  after  judgment  re- 
covered, settled  the  action  with 
the  defendant,  and  employed  a 
new  attorney  to  enter  up  satis- 
faction on  the  record :  Held,  that 
the  defendant  was  entitled  to  be 
discharged  out  of  custody,  al- 
though the  lien  of  the  plaintiff's 
attorney  on  the  costs  had  not 
been  satisfied.  Marr  v.  Smith, 
E.  2  G.  4.  ^ 

AUCTIONEER. 
See  Hawker  v.  Pedlar,  1, 2. 

AWARD. 
See  Rules  of  Court. 
Where  a  case  was  referred  by  order 
of  nisi  prius,  and  after  the  refer- 
ence, but  before  the  making  of 
the  award,  the  plaintiff  became 
bankrupt :  Held,  that  this  was  no 
revocation  of  the  submission,  and 
that  the  arbitrator  having  awarded 
a  verdict  for  the  defendant,  had 
done  right.  Andrews  v.  Palmer^ 
i/.  land  2  G.  4.  250 

BAIL. 

1.  The  bail  to  the  sheriff  are  dis- 
charged by  the  defendant's  giving 
a  cognovit  for  payment  of  debt 
and  costs*  Farmer  v.  Thorley, 
M.  1  G.  4.  91 

2.  The  proceedings  in  an  action  on 
the'bail  bond  having  been  stayed, 
the  defendant  pleaded  to  the 
original  action,  the*  general  issue, 
and  subsequently  a  plea  of  bank- 
ruptcy, puis  danein  continuance. 


There  being  no  affidavit,  that  the 
application  to  stay  the  proceed- 
ings was  made  on  the  part  of  the 
bail,  the  Court  now  set  aside  the 
latter  plea,  and  restrained  the 
defendant  to  bis  plea  of  general 
issue,  on  the  ground,  that  when 
the  proceedings  were  stayed  in 
the  action  on  the  bond  bail,  it 
was  intended,  that  the  defendant 
should  only  question  the  validity 
of  the  original  debt.  Davoson  ▼. 
Leviy  H.  1  and  2  G.  4.  Page  249 
3.  Bail  above  are  not  sureties,  or 
persons  liable  for  the  debt  of 
a  bankrupt,  within  49  G.  S.  c.  121. 
s.  8.  Netoington  v.  KeeySy  E. 
2  G.  4.  493 

BANKRUPT. 

1.  Where  A.  having  drawn  a  bill 
of  exchange  for  148^  in  favour 
B.f  to  whom  he  was  previously 
indebted  in  that  amount,  com- 
mitted an  act  of  bankruptcy  be- 
fore either  the  bill  was  due,  or 
had  been  presented  for  accept- 
ance. Held  that  such  bill  of 
exchange  was  a  good  petitioning 
creditor's  debt^  although  it  ap- 
peared, that  subsequently  to  the 
commission,  the  bill  had  been 
duly  presented  and  paid  by  the 
acceptors.  Ex  parte  Douthaty 
M.  1  G.  4.  67 

2.  A  creditor  of  an  insolvent  trader 
may,  after  the  debtor's  discharge 
under  the  53  G.  S.  c.  102.,  take 
out  a  commission  of  bankruptcy 
against  him;  and  his  debt,  al- 
though incldded  in  the  insolvent 
schedule,  will  be  a  sufficient  pe- 
titioning creditor's  debt  at  law  to 
support  the  commission.  Jeilist 
assignee  of  Routledge  v.  Mount' 

ford,  H.  1  and  2  G- 4.  256 

3.  In  assumpsit  by  the  provisional 
assignee  of  a  bankrupt,  defendant 
pleaded  the  general  issue :  Held, 
that  the  fact  of  the  bankrupt's 
estate  having  been  assigned  by 

the 


BANKRUPT. 

^  the  provisioDal  assignee  to  the 
new  assignees,  between  the  time 
of  issuing  the  latitat  and  the  de- 
livery of  the  declaration,  is  no 
ground  of  nonsuit  upon  a  plea  of 
non  aasumpsit.  Quogre,  Whether 
it  would  have  been  an  answer  to 
the  action,  if  specially  pleaded  ? 
Pflg-^,  Assignee  v.  Bauer,  E. 
2  <}.  4.  Page  S45 

4u  A  bankrupt,  on  the  day  appointed 
for  his  last  examination  before 
the  commissioners,  promises  to 
produce  a  balance  sheet,  if  fur- 
ther time  be  eiven.  Several  ad- 
journmente  take  place,  during  a 
•  period  of  ten  months,  at  which 
adjournments  he  represents  an 
account  in  writing  to  be  neces- 
sary, in  order  to  make  the  dis- 
covery required  of  his  estate  and 
effects;  and  he  promises  from 
time  to  time  to  produce  the 
balance  sheet.  That  not  being 
produced  at  the  last  adjourn- 
ment, and  no  sufficient  reason 
being  given  by  him  for  not  pro- 
ducing it,  it  was  held,  that  the 
commissioners  were  justified  in 
comitting  him.  Dame  v.  Mitford 
and  Others,  E.  2  G.  4.  356 

Semblej  That  by  the  5  G.  2.  c.  30. 
s*  1.  the  bankrupt  is  bound  to 
render  to  the  commissioners,  if 
required,  an  account  in  writing 
of  his  estate  and  effects.         ibid. 

'5.  A  fraudulent  conveyance  made 
voluntarily  by  a  trader,  in  order 
to  give  a  preference  to  particular 
persons  to  the  prejudice  of  his 
.  general  creditors,  is  an  act  of 
bankruptcy,  although  the  bank- 
rupt subsequently  continued  to 
carry  on  his  trade  for  three  years, 
at  the  end  of  which  time  a  com- 
mission issued.  Pulling  v.  Tucker, 
E.  2  G.  4.        '  382 

6.  A  person  living  in  the  Isle  of 
Man,  coming  from  time  to  time 
to  England,  and  buying  goods 
which  are  aflerwards  sold  in  the 
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Isle,  is  a  trader  a^nst  whom  a 
commission  of  bankrupt  may  issue 
in  England,  although  he  m  fact 
never  sold  any  goods  in  England, 

'  Allen  V.  Cannon,  E.  T.  2  G.  4. 
Pa^e  418 

7*  Bail  above  are  not  sureties,  or 
persons  liable  for  the  debt  of  a 
bankrupt,  within  49  G.  3.  c.  121. 
s,  8.  Neuoington  v.  Keeys,  E, 
2  G.  4.  .  493 

8.  The  issuing  a  commission  of 
bankruptcy  is  not  of  itself  suf- 
ficient notice  to  all  the  world  of 
a  prior  act  of  bankruptcy  having 
been  committed;  and,  therefore, 
if  a  payment  be  made  of  a  debt 
to  a  bankrupt  afler  the  issuing 
of  such  commission,  but  before 
the  party  paying  has  any  actual 
knowledge  of  the  bankruptcy, 
such  payment  will  be  protected 
within  1  Jac*  1.  c.  15.  s,  14. 
Soxverby  v.  Brooks,  E*  2  G.  4. 

523 

9.  A  bill  of  exchange  drawn  by 
defendant  in  Ireland,  and  ac- 
cepted and   paid   by  plaintiff  in 

.  England,  is  a  debt  contracted 
in  England,  and  cannot  therefore 
be  discharged  by  a  certificate 
under  an  Irish  commission  of 
bankruptcy.  Levois  v.  Ovoen, 
r.  2  G.  4.  6S5 

BARON  AND  FEME, 
See  Practice,  17- 
Where  a  husband,  not  separated 
from  his  wife,  makes  an  allowance 
to  her  for  the  supply  of  herself 
and  family  with  necessaries  during 
his  temporary  absence,  and  a 
tradesman  with  notice  of  tnis,  sup- 
plier her  with  goods,  the  husband 
is  not  liable  for  the  debt.  Holt  v. 
Brien,  H.  1  and  2  G.  4.  252 

BILL  OF  EXCHANGE, 
'     See  Promissory  Note. 

1.  Where  A.  having  drawn  a  bill  of 

exchange  for  148/.  in  favour  of 

3  B  3  B.,  to 
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Bn  to  whom  he  was  previously 
indebted  in  that  amount,  com- 
mitted an  act  of  bankruptcy  be- 
fore either  the  bill  was  due  or 
had  been  presented  for  accept- 
ance c  Hela,  that  such  bill  of  ex- 
change was  a 'good  petitioning 
creditor's  debt,  although  it  ap- 
peared that,  subsequently  to  the 
commission,  the  bill  had  been 
^uiy  presented  and  paid  by  the 
acceptors.  Ex  parte  Douthaty 
M.  1  G.  4.  Page  67 

2.  A  bill  of  exchanse  having  been 
accepted  generally,  the  drawer, 
without  the  consent  of  the  ac- 
ceptor, added  the  words  *<  pay- 
able at  Mr.  B.'s,  ChimM  Street:" 
lleld,  that  this  was  a  material 
alteration,  and  that  the  acceptor 
was  thereby  discharged,  ttyuoie 
and  Another  v.  Hakatty  H.  I  and 
2  G.4.  197 

9.  When  the  acceptor  of  a  bill  of 
•  exchange,  having  made  it  payable 
at  Messrs.  C.  and  Go's.,  nas  not 
aufficieat  effects  in  their  hands  at 
the  time  when  the  bill  becomes 
due»  he  is  not  entitled  to  notice 
of  its  dishonour:  Query,  whether, 
in  the  case  of  such  an  acceptance, 
any  notice  be,  under  any  cir- 
cumstances, necessary.  Smith  v. 
Thatcher^  H.  1  and  2  G.  4.    200 

4.  In  an  action  against  the  drawer  of 
abill  payable  at  a  particular  place, 
it  is  no  defence  that  no  notice  of 
the  dishonour  has  been  given  to 
the  acceptor :  nor  is  it  any  defence 
that  the  bill  was  accepted  for  a 
gaming  debt,  if  it  be  indorsed 
over  by  the  drawer  for  a  valuable 
consideration,  to  a  third  person, 
by  whom  the  action  is  brought. 
Edwards  v.  Dicky  H.  1  and  2  G.  4. 

212 

5.  In  an  action  against  the  acceptor 
of  a  bill  payable  at  a  banker  s,  it 
is  not  necessary  to  prove  notice 
of  non-payment  to  the  acceptor. 
Treacher  y.  Hintw^  E.  2  G.  4. 
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6.  The  indorser  of  a  bill  of  ex- 
change which  had  been  dis- 
honoured, and  wliich  a  subse- 
quent indorser  had  made  his  own 
by  laches,  paid  the  bill,  and  im- 
mediately gave  notice  of  dis- 
honor to  the  defendant,  a  prior 
indorser :  Held,  that  the  plaintiff 
could  not  recover  the  amount, 
although  it  appeared,  that  the 
defendant,  in  case  successive 
notices  had  been  given  by  all  the 
parties  on  the  bill,  could  not  have 
received  notice  of  dishonour  at 
an  earlier  period.  Turner  v. 
Leechy  E.  2  G.4.  Page  451 

7.  A  bill  of  exchange  drawn  by 
defendant  in  Ireland^  and  ac- 
cepted and  paid  by  plaintifi  in 
England^  is  a  debt  contracted  in 
Englandy  and  cannot,  therefore, 
be  discharged  by  a  certificate 
under  an  Irish  commissioa  of 
bankruptcy.  Lewis  v.  Otn^n,  T. 
2Geo.i!.  654 

BRIDGE. 

The  Court  of  Quarter  Sessions  oan- 
not  impose  more  than  one  fine 
for  the  noU'^repair  of  a  bridge. 
The  King  v.  The  InhahkanU  of 
Machynmhy  E.  2  G.  4.     .     469 

.  BROKER. 
See  Insurance  Brokxb,  1. 

BYE  LAW. 

See  COEPORATIOK. 

'CANAL  ACT,  CONSTRUC- 
TION  OF. 

An  act  of  parliament  provided,  that 
the  M.  Canal  Company  should 
not  take  any  higher  or  greater 
rate  of  tonnage  than  should,  for 
the' time  being,  be  taken  by  the 
jB.  Canal  Company ;  and  the 
latter,  by  a  resolution  at  a  general 
assembly,  and  under  their  com- 
w.    won 


GlIITIOItAlli, 

mw  seal,  r«duc«d  theijr  ta}]^: 
]^eld.  that  the  ilf.  C^n^l  Com- 
pany coi|14  not  question  collate** 
jraJly  the  validity  of  auf:h  resolutiony 
but  were  bound  by  it.  The  B. 
Capal  Cpqspaoy'a  apt  divected, 
that  no  redudtlon  of  the  tolls 
should  take  place,  iinless  assented 
to  by  two-thirds  of  the  pro- 
prietors; but  allowed  them  to 
vote  by  pvo^y,  a  form  for  which 
instruiaeot  was  gtveii  by  Uie  act. 
Quaref  WJiether  suph  instrument 
requires  to  be  stamoed.  The 
Monmeufhshire  Cai^  Gongpany 
V.  K^mlalf  E,  9  Of  ^f     Page  4^3 

CA&RISH. 

i^  curler  had  ^ve^  notice  that  he 
woulj  not  i>e  answerable  for 
parcels  of  y^ue,  unless  entered 
and  paid  for  as  such;  and  the 
plaintiffs,  with  the  knowledge  of 
^his,  delivered  a  parcel  cpntaiQ.- 
iiij^  bank  notes  to  a  large  amount, 
with6ut  inforpiing  the  carrier  of 
its  contents  The  coach  in  which 
the>^||r^el  W9S  conveyed,  wfis  |eft 
at  m^ibighti  standing  for  some 
time  in  the  middle  of  j(  very  wide 
street,  with  ^  porter,  who  was 
ordered  to  watch  it ;  during  this 
^me  the  parcel  w^  stolep.  At 
the  trial  two  qu^stioos  having  been 
left  to  the  jury,  first,  whether 
the  plaintiffs  had  been  guilty  of 
anv  unfair  concealment  by  not 
ipiorming  the  carrier  of  the  nature 
and  value  of  the  parcel  ;  and, 
secondly,  whether  the  carrier  had 
been  guilty  of  gross  negligence : 
Held   tiy  three  judges,  {^esf  J. 

'  dissentiente)  that  the  direction 
to  the  jury  was  right.  Baison  v. 
Ponovqn,  M.  i  G^.    -  21 

CERTIORARI. 

The  notice  required  by  13  O,  2. 
c.  18.  s,  5.  for  removing  an  order 
of  Justipey  b^  eertierw,  must 


f^wm^. 


^iw 


•tate  on  tbe  fy^e  qf  it  i^  nunc 
Qf  the  party  applying  for  the  w*rit. 
The  King  v.  Tie  Justices  qfl^n- 
ca^Mrh  ^.  1  and  2  Gf,  4;.  f^e  989 

CPALLENGP. 
See  Jury. 

COMMISSION  TO  EXAMINE 
WITNESSES, 

A  commission  for  th^  examination 
of  witnesses  in  a  ft>rae;ii  country, 
directed  the  commissioners  to 
examine  the  witnesses  on  inter- 
rogatories, and  to  reduce  the 
examinations  into  writing  fai  the 
English  luiguage,  and  send  the 
same  to  England,  and  to  swear 
an  iate^reter  to  interpret  the 
deoo9itions  of  such  witnesses  as 
did  not  understuid  the  English 
langui^e.  It  appeared  by  the 
return  that  the  depositions,  m 
the  first  fautanqe,  were  reduced 
into  writins  in  die  foreiffii  lan- 
ffuage,  and  translated  by  the 
interpreter  into  the  English  lan- 
guage within  an  interval  of  six 
weexs :  Held,  that  the  commission 
was  well  execu^  by  the  com« 
missioners  returning,  the  depo- 
sitions so  translateft  into  the 
English  language.  Atkins  v. 
PdW,  E.  2  p.  4.  377 

COMMON. 

Where  the  plaintiff beingpossessed 
of  house  and  land  in  K,  had  for 
60  years  exercised  rights  of  c6m- 
mon  in  JV, ;  but  it  appeared,  that 
this  was  done  near  Uie  boundary 
of  two  commons  of  W»  and  E., 
which  lay  open  and  lininclosed, 
adjacent  to  each  other;  and  it 
also  appeared,  that  the  parties 
exercising  the  right  did  not  at  the 
time  know  the  exact  boundary, 
and  that  plaintiff'  had,  on  a  pre- 
vious inclosure  of  the  E.  com- 
moni  obtained  an  allotment  there 
SB*  in 
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CONTEMPT. 


In  respect  of  his  estate:  Held, 
that  the  Judge  was  right  in  leav- 
ing it  to  the  jury  to  say,  whether 
the  evidence  was  referable  to  an 
exercise  of  the  right  in  E.,  and  a 
mistake  of  the  boundary,  or  to 
an  exercisQ  of  the  right  in  W» 
Hctherington  v.  Vane^  E.  2  G.  4. 
'    Page  428 

COMPOSITION  DEED. 

Before  the  execution  of  a  compo- 
sition deedy'it  was  agreed,  in  the 
presence  of  the  surety  for  the 
payment  of  the  composition,  that 
It  should  be  void,  unless  all  the 
creditors  executed  it«  The  sure- 
tjj  at  the  same  interview,  after- 
wards executed  the  deed  in  the 
ordinary  way,  without  saying  any 
thing  at  the  time  of  execution. 
The  deed  was  then  delivered  to 
one  of  the  creditors,  in  order  that 
he  mieht  get  it  executed  by  the 
rest  of  the  creditors :  Held,  that 
this  was  to  be  considered  a  de- 
livery of  the  deed  as  an  escrow, 
and  that  all  the  creditors  not 
having  executed  it,  the  surety 
was  not  bound.  Johnson  y.  Baker^ 
E.  2.  G.  4.  Page  440 

CONTEMPT. 

1.  A  court  of  general  ffaol  delivery 
has  the  power  to  m&e  an  order 
to  prohibit  the  publication  of  the 
proceedings  pending  a  trial  likely 
to  continue  for  several  successive 
days,  and  to  punish,  disobedience 
to  such  order  by  fine. 

Service  of  an  order  of  such  court, 
calling  upon  the  editor  of  a  news- 
paper **  to  answer  for  contemptu- 
ously publishine  such  proceed- 
ings," at  the  office  at  which  the 
newspaper  was  published,  is  good 
service  within  the  38  G.  3.  c.  78. 
s.  12. ;  and  the  editor  not  having 
appeared,  the  fine  was  held  to.be 
properly  imposed  upon  him  in  his 


CONVICTION. 

absence.  The  King  v.  Clement^ 
H.l  and  2  G.  4.  Page  218 

2.  A  judge  at  nisi  prius  has  the 
power  of  fining  a  defendant  for 
a  contempt  committed  by  htm 
in  the  course  of  addressing  the 
jury.  The  King  v.  Davison^ 
H.  1  and  2  6.  4.  329 

CONVICTION. 

1.  By  50  G.  3.  c.  48.  s  25.,  it  is  pro- 
'  vided,  that  any  party  aggrieved 

by  the  cotiviction  under  that  act, 
who  shall  enter  into  a  recog- 
nizance to  appear  at  the  next 
sessions,  dball  be  at  liberty  to 
appeal  to  such  sessions:  Held, 
that  this  dispenses  with  the  ne- 
cessitv  of  any  notice  of  appeal ; 
and  that,  if  the  party  duly  enter 
into  the  recognizance,  the  Ses- 
sions are  bound  to  hear  the  ap- 
peal. The  King  v.  The  Justices 
of  Essex,  H.  1  and  2  G.  4.     276 

2.  In  a  conviction  of  defendant  for 
causing  to  be  acted  at  a  certain 
place  called  the  Coburg  Theatre, 
in  the  parish  of  ;S^.  Marv,  Lam- 
beth, for  gain  and  reward,  a  cer- 
tain entertainment  of  tlie  stage 
called  Richard  the  Third,  the 
evidence  set  forth  was,  that  the 
defendant  .was  s^en  once  or  twice 
at  the  rehearsals  of  jRtcAart/;  that 
another  person  was  stage-ma- 
nager; that  defendant  engaged 
/.  S.  to  perform,  and  gave  him  a 
check  for  the  amount  of  his  be- 
nefit: Held,  that  this  was  suffi- 
cient to  warrant  the  justices  in 
drawing  the  conclusion,  that  the 
defendant  caused  the  play  of 
Richard  the  Third  to  be  per- 
formed. 

The  conviction  also  stated,  afler 
the  appearance  and  plea  of  de- 
fendant, that  divers  credible 
witnesses,  to  wit,  /.  S.,  &c.,  came 
before  the  justices  upon  their 
several  oaths,  to  them .  severally 
and  respectively,  and  in  the  pre- 
sence 


CORPORATION. 


COVENANT. 


lOd 


sence  of  the  said  J.  S,^  Ac,  duly 
administered:  Held,  that  taking 
it  altogether,  it  did  substantially 
appear  that    the    oath  was  ad- 

•  ministered  to  the  witnesses  in  the 
presence  of  the  magistrates. 

The  evidence  also  stated,  that  the 
Coburg  Theatre  was  in  the  parish 
of  tambetky  and  the  adjudication 
of  the  penalty  was  to  the  poor  of 
the  parish  of  St.  Mary^  Lambeth  : 
Held,  that  this  was  no  variance, 
it  not  appearing  that  there  were 
two  distinct  parishes  so  named. 
The  King  v.  Gloisooy  T.  2  G.  4. 
Pag6  616 

COPYHOLD. 
A  c6pyhold  was  surrendered  to  the 
use  of  husband  and  wife,  for  their 
natural  lives  and  the,  life  of  the 
longer  liver. of  them,  and  from 
and  after  the  decease  of  the  sur- 
vivor of  them,  to  the  right  heirs 
of  the  survivor  for  ever :  It  was 
held,  that  the  husband  and  wife 
took  a  vested  estate,  not  only  for 
their  joint  lives,  but  also  for  the 
life  of  the  survivor,  with  a  con- 
tingent remainder  in  fee  to. the 
survivor.  Doe,  dem.  Dormery  v. 
fVUson,  H.  1  and  2  G.  4.        SOS 

CORPORATION. 
A  bye  law  of  a  corporation  directed 
that,  upon  the  happening  of  any 
vacancy  in  the  number  of  24 
common  council,  such  vacancies 
should  be  filled  by  the  freemen 
inhabiting  the  town ;  and  that  a 
court  should  be  holden  once  every 
year,  at  which  it  should  be  lawful 
for  the  bailiffii  to  admit  to  the 
freedom  of  the  town,  such  per- 
sons as  had  been  resident  therein 
for  one  whole  year:  Held,  that 
this  bye  law  did  not  give  to  every 
person  who  had  been  so  resident 
for  that  period,  an  absolute  right 
to  be  admitted  to  the  freedom  of 
the  borough ;  and  the  Court  re- 


fused a  mandamus  to  the  bailifis 
to  admit  such  a  person.  The 
King  V.  Bailiffs  and  Corporatioti 
of  Eye,  H.  I  and  2  G.4.  Page  271 

COSTS. 

In  trespass,  two  defendants  ap- 
peared by  the  same  attorney,  and 
pleaded,  1st,  general  issue,  and 
2d,  separate  justifications.  A,oh' 
tainea  a  verdict  generally,  and 
B.  obtained  a  verdict  on  his  justi- 
fication, but  the  plaintiff  succeed- 
ed against  him  on  the  general 
issue :  Held,  1st,  that  B.  was  not 
entitled  to  any  costs  on  the  issue 
found  for  him. 

2d»  That  the  Master,  in  taxing  A,'b 
costs,  was  right  in  allowing  only 
one-half  of  the  attorney's  costs 
for  appearance,  &c.  ' 

Sd,  That  the  costs  due  from  the 
plaintiff  to  A»  could  not  be  set 
off  against  the  costs  due  from  B. 
to  the  plaintiff.  Holroydv.Breare, 
M.  1  G.  4.  4S,  700 

COUNTY. 
The  Court  will  not  take  judicial 
notice  of  the  local  situation  and 
distances  of  the  different  places 
in  the  counties  of  England  from 
each  other ;  and  therefore,  where 
/a  return  to  an  habeas  corpus 
stated,  that  the  prisoner  was 
found  on  board  a  vessel,  disco- 
vered within  eight  leagues  of  that 
part  of  the  coast  of  G.  B,  called 
Suffolk,  to  wit,  within  eight 
leagues  of  O.,  in  that  county,  it 
was  held  not  to  be  averred  with 
sufiicient  certainty,  that  the  ves- 
sel was  not  within  four  leagues 
of  the  coast  of  G.  B,,  between 
the  North  Foreland  in  Kent,  and 
Beacky'Head  in  Sussex.  Dey^ 
beVs  case,  H.  1  and  2  G.  4.     24S 

COVENANT. 

A  covenant  by  a  lessor  to  supply  the 
premises  demisedi   (which  were 

fwo 
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IvQ   bous^,)   witib   a   sufficient 

Juantity  of  ^ood  water»  at  a  rate 
iiarein  meationed  for  ea9h  house, 
l«  a  covenant  that  ruiu  with  the 
land,  and  for  the  breach  of  which 
the  assignee  of  the  lessee  may 
piaint^MP  an  action  against  the 
reveniioDer.  jQurdainv*  Wikon^ 
H.  I  and  2  G.  *.  Pag(J  266 

CUSTOM. 
A  custom  that  none  but  a  freeman, 
or' the  widow  or  partner  of  a  firee- 
man,  should  sell  by  retail  in  a 
city,  or  the  suburbs,  is  valid  in 
law.  The  Mayor  of  York  v.  Wei- 
hanky  E.  2  G.^.  ^38 

DEATH, 
See  EviDiHCB. 
DfiED, 
See  EscRoWi 
By  deed,  a  mortgfige  conveyed  to 
tbe  mortgagor  the  legal  estate  on 
being  paid  the  giortgage-money, 
^d  the  latter  reconvcyed  it  to 
trustees,  for  the  purpose  of  secur- 
ing an  annuity.     At  the  time  of 
the  execution  by  the  mortgagee, 
there  were  several  blanks  in  the 
deed,  but  not  ia  that  part  which 
affected  him.     The  blanks  left 
were  for  the  sums  to  be  received 
by  the  mortgagor  from  tbe  gran- 
tees of  the  annuity,  and' were  all 
illed  up  at  the  time  of  the  exe- 
cution of  the  deed  by  the  mort- 
gagor ;  but  several  interlineations 
were  made  in  that  part  of  the  deed 
after  the  execution  by  the  mort- 
gagee.   It  was  held  tliat  the  deed 
was  not  therefore  void,  but  oper- 
ated as  a  good  conveyance  of  the 
esUte  from  the  mortgagor  to  the 
trustees  for  t^e  payment  of.  the 
annuity.  Doe,  dem^Lewisy* Bing- 
ham, T.  2  Geo.  4.  672 
Held,  also,  that  it  was  not  m- 
cumbent  on  the  plaintiff  in  eject- 
ment, brought  on  this  deed]  to 
prove  that  the  mmt;f  was  dulv 


HeMt  el90»  that  the  ^9MII>^  in 
pqssettsiQn  was  no|  conpetef^t  to 
prove  that  the  witness,  and  not 
the  defendanti  was  the  possessor 
of  the  1^.  Page  672 

OPVIATION, 

See  iHsuBAveK,  1. 

DEVISE, 

See  EvincNCEi  2. 

DISTRESS. 

A  reasonable  time  after  the  e^pifa- 
tion  of  five  d^ys  from  the  time  of 
distress,  is  by  law  allowed  to  the 
landlord  for  appraising  and  selling 
the  goods  dtstvained.  Pitt  v. 
Shm,  Hn  lwd2G.4.         006 

EASEMENT, 
Sec  Action  qk  tss  Pa^Ki  3* 

EJECTMENT, 
See  fiOLsa  or  Court. 

ESCROW. 

Before  the  execiftion  of  a  composi- 
tion-deed, it  was  agreed,  in  the 
presence  of  the  surety  for  the 
payment  of  the  composition,  that 
It  should  be  void,  unless  all  the 
creditors  executed  it.  The  surety, 
at  tbe  same  ii|terview,  afterwards 
executed  the  deed  in  the  ordinary 
way,  without  sayingany  thing  at 
the  time  of  execution  c  the  deed 
was  then  delivered  to  one  of  the 
creditors,  in  order  that  he  might 

.  get  it  executed  bv  the  rest  of  the 
creditors:  Held  that  this  was  to  be 
considered  a  delivery  of  the  deed 
as  an  escrow,  and  that  all  the 
creditors  not  having  executed  it, 
the  surety  was  not  bound.  John* 
son  V.  Bakery  E,  2  G.  4.  440 

EVIDENCE. 

h  i>  %  proof  of  a  ipadigr^f,  the 
dying  declarations  of  4^}  ^  ^ 

W 
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the  relationship  of  the  lessor  of 
the  plaintiflF  to  the  person  last' 
seised^  are  not  receivable  in  evi- 
dence* DoCf  dem.  &iUton,  v. 
Ridgvtay,  M.  1  G.  4..  Page  53 
2,  A  tertator,  by  his  will,  devised 
to  Matthew  fV.^  his  brother,  and 
Simon  fV.t  his  brother's  son,  a 
certain  estate.  It  appeared  that 
the  testator  had  three  brothers,  | 
each  of  whom  had  a  son  of  the 
name  of  Simon  living  at  the  time 
of  the  testator's  death:  Held 
that  the  proof  of  this  fact  did  not 
raise  any  latent  ambiguity  in  the 
will,  so  as  to  let  in  parol  evi- 
dence of  declarations  of  the  tes- 
tator, as  to  die  person  intended  ; 
it  being  clear,  that  the  person  en- 
titled was  Simouj  son  ot  Matthew* 
Doej  dem.  fVeUlah^  v.  Westlake, 
AT.  1G.4.  ..57 

3,  Oo  an  information  for  writing, 
composing,  and  publishing  a  libel 
in  the  county  of  X*,  it  appeared 
that  the  defendant,  on  the  22d 
Augiutt  wrote  arid  composed  the 
libel  in  i.,  and  that  he  was  seen 
in  L.  on  that  and  the  following 
day.    On  the  24tb,  the  libel  was 
delivered  in  the  county  of  Af. 
(100  miles  oflf)  by  A.  to  B.,  being 
inclosed  in  an  envelope  addressed 
to  A.9  containing  written   direc- 
tions to  i4.  to  forward  the  libel  to 
J8.,  by  whom  it  was  subsequently 
published  in  M.    The'  envelope 
was  open ;  and  it  was  not  proved 
that  tnere  was  on  it  any  trace  of 
a  seal  or  post-mark.     A.  was  not 
called  at  the  trial  as  a^  witness  by 
either  party;  nor  was  it  proved 
that  he  was  a  Resident,  or  had 
been    about    that    time    in   L. ; 
Held,  by  three  Justices,  (dissen- 
tiente  BayUy  J.)    that  this   was 
evidence  on  which  the  jury  might 
properly  be  left  to  presume  that 
the  libel  wiys  delivered  open  to  A. 
iair. 
H«14)  ftl«0|  by  three  Justices, 


{Baylei^  J.  dubltante,)  that  a  de- 
livery at  the  post-office  in  L,  of  a 
sealed  letter,  inclosing  a  libel,  is 
a  publication  of  the  libel  in  L* 
Held,  also,  by  three  Justices, 
(Ballet/  J.  dubitante)  where  a 
defendant  writes  and  composes  a 
libel  in  L.  with  the  intent  to  pub- 
lish, and  afterwards  publishes  it  in 
M.,  that  he  may  be  indicted  for 
a  misdemeanor  in  either  county. 

And,  per  iotam  Curiam*  where 
a  libel  imputes  to  others  the  com- 
mission of  a  triable  crime ;  Held, 
that  evidence  of  the  truth  of  it  is 
inadmissible.  Held,  also,  where, 
in  summing  up,  the  Judge  told 
the  jury  that  tne  intention  was  to 
be  collected  from  the  paper  it- 
self, unless  explained  by  the  n^ode 
of  publication,  or  othe«  circum- 
stances ;  and  liiat,  if  its  contents 
were  likely  to  excite  sedition,  &c. 
defendant  must  be  presumed  ta 
intend,  that  which  his  act  was 
likely  to  produce;  and  that,  if 
they  found  such  to  be  the  intent, 
he  was  of  opinion  it  was  a  libel ; 
and  that  they  were  to  take  the 
law  from  him,  unless  they  satis- 
fied that  he  was  wrong ;  that  this 
was  a  correct  mode  ofleaving  the 
question  to  the  jury  under  32  G.  3. 
C.60.S.I. 

Quaere,  whether  the  writing  and 
composing  of  a  libel  with  intent 
to  publish,  but  not  followed  by 
publication,  be  an  offence.  The 
King  v.  Sir  F.  Burdett,  M.  1  6. 4*. 
Page  95 

4.  In  trespass,  the  declaration  was 
for  taking  goods,  chattels,  and 
effects:  Held  that  the  plaintiff 
might  recover  the  value  of  fix- 
tures under  these  words.  PiU  vi 
Shew,  H.  1  and  2  G.4.  Page  206 

5.  In  an  action  against  an  attorney, 
for  negligence  in  the  negociation 
of  an  annuity,  the  party  who,  on 
the  face  of  the  deed,  appeared  to 
be  the  grantor,  k  a  competent 

iritoew 
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witness  to  prove  it    a   forgery. 

Hunter  v.  King,  H.  1  and  2  G.  i. 

Page  209 

6.  In  assumpsit,  by  the  provisional 
assignee  of  a  bankrupt,  defendant 
pleaded  the  general  issue :  Held, 
that  the  fact  of  the  bankrupt's 
estate  having  been  assigned  by 
the  provisional  assignee  to  the 
new  assignees,  between  the  time 
of  issuing  the  latitat  and  the  de- 
livery of  the  declaration,  is  no 
ground  of  nonsuit  upon  a  plea  of 
non-assumpsit.  Quaere,  whether 
it  would  have  been  an  answer  to 
the  action,  if  specially  pleaded. 
Page  V.  Bauer,  E,2  G.  4.  845 

7.  In  assumpsit,  by  one  of  two  sur- 
viving partners,  the  fact  of  the 
plaintiff  being  surviving  partner 
must  be  stated  in  the  declaration; 
and,  therefore,  d  count  for  goods 
sold  by  him  to  the  defendant  is 
not  supported  by  proof  that  the 
goods  were  sold  by  the  plaintiff 
and  his  deceased  partner.  Jell  v. 
Douglas,  E.  1  G.  4.  374 

8.  Entries  in  a  steward's  book  above 
thirty  years  old,  and  coming  from 
the  proper  custody,  are  admis- 
sible in  evidence,  without  proving 
the  hand-writing  of  the  steward. 

Semble,  that  the  rule  extends  to 
all  written  documents  coming 
from  the  proper  custody.  Wynne, 
Bart,    V.   Tyrwhitt,    E.   2  G.  4. 

376 

9.  Declaration  stated,  that  defend- 
ant bargained  for  and  bought  of 
plaintiff  a  quantity  of  £.  /.  rice, 
according  to  the  conditions  of 
sale  of  the  E,  L  Company,  to  be 
put  up  at  the  next  E,  /.  Com- 
pany's sale  by  tlie  proprietors,  if 
required,  at  a  certain  price,  there 
mentioned.  The  proof  was,  that, 
besides  these  conditions,  the  rice 
was  sold  per  sample.  This  is 
no  variance ;  the  words  *'  per 
sample"  not  being  a  description 
of  the  commodity  sold,  but  a  col- 


lateral engagement  that  it  shall 
be  of  a  particular  quality.  Parker 
V.  Palmer,  E.  2  G.  4.     Page  387 

10.  In  trover  by  A.  against  B.,  C 
is  a  competent  witness  to  prove 
property  in  bimselfl  Ward  v. 
Wilkinson^  E.  2  G.4.  410 

11.  Wliere  the  plaintiff,  being  pos- 
sessed of  house  and  land  m  E*^ 
had,  for  60  years,  exercised  rights 
of  common  in  W,;  but  it  ap- 
peared that  this  was  done  near 
the  boundary  of  the  two  com- 
mons of  W.  and  £.,  which  lay 
open  and  uninclosed  adjacent  to 
each  other ;  and  it  also  appeared 
that  the  parties  exercising  the 
right  did  not,  at  the  time,  know 
the  exact  boundary,  and  that 
plaintiff  had,  on  a  previous  indo- 
sure  of  the  E.  common,  obtained 
an  allotment  there  in  respect  of 
his  estate :  Held  that  the  Judge 
was  right  in  leaving  it  to  the  jury 
to  say,  whether  the  evidence  was 
referable  to  an  exercise  of  the 
right  in  E.,  and  a  mistake  of  the 
boundary,  or  to  an  exercise  o. 
the  right  in  W,  Hetherington  v. 
Vane,  £.2G.4.  428 

12.  The  fact  of  a  tenant  for  life  not 
having  been  seen  or  heard  of  for 
fourteen  years  by  a  person  resid- 
ing near  the  estate,  although  not 
a  member  of  his  family,  is  prima 
facie  evidence  of  the  death  of  the 
tenant  for  life.  Doe,  dem.  Lloyd, 
V.  Deakin,  E.  2  G.  4.  433 

1 3.  In  assumpsit,  for  not  indemnify- 
ing plaintiff,  in  consequence  of  his 
having  become  bail  for  jf,  in  an  ac- 
tion at  the  suit  of  ^.,  it  was  stated 
that  B.,  in  Mich  term  58  G.S., 
recovered  against  plaintiff.  The 
judgment  given  in  evidence  was  in 
Hilary  term :  Held  that  this  was 
no  variance,  inasmuch  as  this  was 
not  matter  of  description,  but 
an  allegation  in  substance  that 
the  judgment  had  been  obtained 
before    the     commencement    of 
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the  action.      PkiUips  v.  Shatjo^ 
E.2G,^.  Page  435 

14.  A  party,  on  being  asked  tor  the 
payment  bf  his  attorney's  bill, 
admitted  that  there  had  been 
such  a  bill ;  but  stated,  that  it 
had  been  paid  to  the  deceased 
partner  of  the  attorney,  who  had 
retained'  the  amount  out  of  a 
floating  balance  in  his  hands. 
Qucere,  whether,  in  order  to  take 
the  case  out  of  the  statute  of 
limitations,  evidence  is  admissible 
to  shew  that  the  bill  had  never  in 
fact  been  paid  in  this  manner. 

Semble,  that  such  evidence  is 
admissible,  if  at  all,  only  where 
the  defendant  states  the  debt  to  be 
discharged  by  particular  means, 
to  which  he  refers  with  precision, 
and  where  he  has  designated  the 
time  and  mode  so  strictly,  that  it 
is  impossible  it  could  be  dis- 
charged in  any  other  manner  than 
that  specified.  Beale  v.  Nind^ 
r.2G.4.  568 

15.  Upon  a  parol  demise,  rent  to 
take  place  from  the  following 
Lady-day y  evidence  of  the  custom 
of  the  country  is  admissible  to 
shew,  that,  by  "  Lady-day ^^^  the 
parties  meant  "  Old  Lady-day^* 
Do€y  dem.  Hall,  v.  Bemon,  T. 
2  G.  4.  588 

16.  In  a  conviction  of  defendant 
for  causing  to  be  acted  at  a  cer« 
tain  place  called  The  Cobourg 
Theatre,  in  the  parish  of  5^.  Mary^ 
Lambeth,  for  gain  'and  reward,  a 
certain  entertainment  of  the  stage 
called  Richard  the  Third,  the 
evidence  set  forth  was,  that  the 
defendant  was  seen  once  or  twice 
at  the  rehearsals  of  Richard; 
that .  another  person  was  stage- 
manager;  that  defendant  engaged 
t/.  S.  to  perform,  and  gave  him  a 
check  for  the  amount  of  his  be- 
nefit :  Held,  that  this  was  suffici* 
ent  to  warrant  the  justices  in 
drawing  the  conclusion,  that  the 


defendant  caused  the  play  of  Ri- 
chard the  Third  to. h^  performed. 
The  conviction  also  stated,  after 
the  appearance  and  plea  of  de- 
fendant, that  divers  credible  wit- 
nesses, to  wit,  J.  S.  &c., .  came 
before  the  justices  upon  their  seve- 
ral oaths,  to  them  severally  and  re- 
spectively, and  in  the  presence  of 
the  said  «/.  S.,  &c.,  duly  adminis- 
tered :  Held,  that  taking  it  alto- 
gether, it  did  substantially  appear, 
that  the  oath  was  administered  to 
the  witnesses  in  the  presence  of . 
the  magistrates. » ' 

The  evidence  also  stated,  that  the 
Cobourg  Theatre  was  in  the  parish 
of  Lambeth,  and  the  adjudication 
of  the  penalty  was  to  the  poor 
of  the  parish  of  St.  Mary,  Lam- 
beth :  Held,  that  this  was  no  va- 
riance, it  not  appearing  that  there 
were  two  distmct  parishes  so 
named.  The  King  v.  Glossop,  T. 
2  G.  4.  Page  616 

17.  The  clerk  of  the  defendant  was 
the  subscribing  witness  to  a  bond, 
and  when  he  was  subpoened,  said 
that  he  would  not  attend,  and 
the  trial  had  been  put  off  twice 
in  consequence  of  his  absence. 
Search  had  also  been  made  at  the 
defendant's  house,  and  in  the 
neighbourhood,  and  upon  re- 
ceiving information  at  the  de-' 
fendant's  that  the  witness  was 
gone  to  Margate ;  enquiry  was 
there  made  without  success.  Held, 
that  under  these  circumstances, 
evidence  of  his  hand-writing  was 
admissible.  Burt  v.  Walker,  T. 
2  G.  4.  697 

EXCHEQUER   BILL, 
See  Trover,  I. 

EXCISE, 
See  Appeal,  8. 
FACTOR. 
A  quantity  of  oats  having  been  con- 
signed by  a  merchant  abroad^  to 

be 
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be  sold  hj  T.  S.,  wbo  was  a  mer-  I 
chant  as  well  as  factor,  he  placed  > 
them  in  the  hands  of  A.,  a  corn- 
factor,  as  a  security  for  advances 
made  by  him ;  but  the  oats  were  not 
to  be  sold  without  the  consent  of 
T.  S.  '  They  remained  in  A.'s  pos- 
session, upon  these  terms,  for  nine 
months,  when  they  were  transfer- 
red to  A.  by  a  sale  at  the  market 
price.  No  money  actually  passed, 
nor  were  any  account  sales  ren- 
dered ;  but  the  amount  of  the 
price  was  allowed  in  account  be- 
tween T.  S.  and  ^.,  leating  a  ba- 
lance in  favour  of  the  latter: 
Held,  that  tliis  was  in  substance 
a  pledge,  and  not  a  sale  by  the 
factor;  and  that  no  property 
passed  to  A. 9  although  the  jury 
'  bad  found  it  to  be  a  bonft  fide 
transaction.  Kuchein  v.  Wilson, 
£.2  6.  4>.  Page  443 

FINE. 
The  court  of  quarter  sessions  can- 
not impose  more  than  one  fine  for 
the  non-repair  of  a  bridge.  The 
King  v.  The  Inhabitants  ofMach- 
ynlleth,  E.  2  G.  4.  469 

FORFEITURE, 
See  Landlord  and  Tenant,  2. 

FOREIGN  ATTACHMENT, 
See  Pleading,  18. 

FREEMAN, 
See  Custom,  1. 

FRAUDS,  STATUTE  OF. 
1.  By  the  4th  section  of  statute  of 
frauds,  an  agreement  to  pay  the 
debt  of  another  must,  in  order  to 
give  a  cause  of  action,  be  in  writ- 
ing, and  must  contain  the  con- 
sideration for  the  promise,  as  well 
as  the  promise  itself,  and  parol 
evidence  of  the  consideration  is 
inadmissible.  Saunders  v.  Wake- 
Jield,  r.  2  G.  4.  595 


FREIGHT. 

2.  A  trust  created  by  a  defendAnt,' 
in  favour  of  himself  and  another 
person,    is    not    a    trust    within 
99  Car.  2.  c.  3.,  *.  10.,  that  clause 
being  confined  to  cases  where  the 
trustees  are  seised  or  possessed 
in  trust  for  a  defendant  alone,  and 
not  jointly  with  another  person. 
Doe  V.  Greenhiil,  T.  2  G.    ♦. 
Page  6S4 

FREIGHT. 

By  a  charter-party,  fragfat  was 
agreed  to  be  paid  fcnr  tl^  use  or 
hire  of  the  ship  at  a  certain  rate 
per  ton,  for  a  voyage  out  and 
home,  in  manner  n>llowing,^  viz. : 
a  certain  sum  in  advance  on 
the  ship's  clearing  outwards,  and 
the  residue  half  in  cash  and  half 
in  approved  bills,  upon  the  de- 
livery of  the  homeward  cargo; 
the  owner  also  appointed  €.  S. 
master,  at  the  request  of  the  char- 
terer, who  executed  a  bond,  con- 
ditioned for  the  faithful  perform- 
ance of  the  master's  duty ;  and 
the  own^r  expressly  instructed 
C.S.  to  be  careful  to  sign  all 
bills  of  lading  with  the  clause, 
**  freight  payable  as  by  charter- 
party.  '  The  ship  was  consigned 
to  C.  and  Co.,  in  CalcuUa,  by 
whom  she  was  put  up,  for  her 
homeward  voyage,  as  a  general 
ship,  and  different  merchants  ship- 
ped goods  by  her,  C.  and  Co., 
taking  for  homeward  freight  bills 
payable  60  days  after  delivery  of 
the  cargo  ;  and  a  new  master  hav- 
ing been  appointed  by  C.  and  Co., 
in  conjunction  with  C  5.,  signed 
bills  of  lading  with  the  clause, 
"  paying  freight  agreeable  to 
freight  bill."  The  freight  bills 
wer^  made  payable  in  London  to 
B.  and  Co.,  to  whom  the  charterer 
was  indebted  for  advances  on  the 
outward  cargo,  and  who,  as  well 
as  C.  and  Co.,  were  cognisant  of 
the  terms  of  the  charter-party: 

Held, 
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Held,  that  tifie  owneir  oTthe  ^p  I 
had  a  lien  on  these  goods  to  the 
extent  of  the  homeward  freicht. 

C  and  Co.  also  put  on  board  the 
ship  goods  purchased  by  them  on 
account  of  the  charterer ;  but  he 
being  indebted  to  them,  and  B. 
iemd  Co.,  their  agents,  those  goods 
were,  by  the  biU  of  lading,  con- 
signed to  B.  and  Co. :  Held,  that 
as  between  the  owner  of  the  ship 
and  jB.  and  Co.  the  goods  were  to 
be  considered  as  the  goods  of  the 
charterer,  and  liable  to  the  owner's  • 
lien  on  them  for  the  freight  due 
by  charter-partyv 

In  the  charter-party,  the  freighter 
promised  to  pay  and  defray  two- 
thirds  of  the  port-charges:  the 
owner  having  paid  the  whole,  was 
held  to  have  no  lien  on  the  goods 
shipped  for  those  charges.  Faith 
V.  The  East  India  Compani/y  T. 
2G.4.  Page  630 

GAMING. 

In  an  action  against  the  drawer  of  a 
bill,  payable  at  a  particular  place, 
it  is  no  defence  that  no  notice  of 
the  dishonour  has  been  given  to 
the  acceptor;  nor  is  it  any  de- 
fence, that  the  bill  was  accepted 
for  a  gaming  debt,  if  it  be  in- 
dorsed over  by  the  drawer,  for  a 
valuable  consideration  to  a  third 

Eerson,  by  whom  the  action   is 
rought.    Edioards  v..  Dick,  H. 
1  and  2  G.  4.  212 

GLEBE, 
See  Action  on  the  Case. 

GRANT, 
See  Patent,  1. 

GUNPOWDER. 

A  licence  for  the  exportation  of 
gunpowder  was  granted,  on  the 
petition  of  A,  B.j  on  behalf  of 
himself  and  others,  on  condition  ^ 


that  the  merchant ««]porter  should 
give  a  certain  security  therein 
mentioneij,  A.  B.  th«  manuikc* 
turer  of  the  gUiipoWder,  sold  it 
to  C.D.f  ahd  contracted  ts  de- 
liver it  fVee  on  board  a  ship: 
Held,  that  the  conditioA  of  this 
licence  was  not  complied  with  by 
A.  jB.*s  givii^  the  required  se- 
curity, he  not  being  tho  merchant 
exporter  within  the  meaning  of 
the  licence.  Camdo  r.  Britten, 
M.  1  G.4.  Page  184^ 

HABEAS  CORPUS. 

1.  The  Court  will  not  take  iudicial 
notice  of  the  local  situation  and 
distances  of  the  different  places 
in  the  counties  of  Enolana  from 
each  other ;  and  therefore,  where 
a  return  to  an  habeas  corpus 
stated,  that  the  prisoner  was 
found  on  board  a  vessel,  disco- 
vered within  eight  leagues  of  that 
part  of  the  coast  of  G.  B,  cdled 
Suffolk^  to  wit,  within  ei^ht  leagues 
of  O.,  in  that  county  it  was  held 
not  to  be  averred  with  suffident 
certainty,  that  the  vessel  was  not 
within  four  leagues  of  the  coast 
(ff  G.  B.,  between  the  North 
ForeloTid,  in  Kent^  and  Beadiy* 
head,  in  Sussex.  DeybeVh  case. 
H.  1  and  2  G.  4.  243 

2.  Where  a  return  to  a  habeas  cor- 
pus stated  that  a  vessel,  with 
smuggled  goods  on  board,  was 
found  at  the  fish-market,  within 
the  limits  of  the  ancient  town  of 
Ry  :  Held,  that  it  did  not  come 
within  the  24  G.  3.  sess.  2.  c-  47. 
s*  1.,  by  which,  if  a  vessel  be 
found  at  anchor,  or  hovering  with- 
in the  limits  of  any  of  the  ports 
of  this  kingdom,  or  within  four 
leagues  of  the  coast  thereof,  with 
smuggled  goods  on  board,  she 
becomes  liable  to  forfeiture.  Sou- 
derCs  case,  i/.  1  and  2  G.  4.    294 

3.  Where  the  return  to  a  habeas 
corpus  stated    that    an  English 

seaman 
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INCLOSURE  ACT. 


seaman  b^ing  found  on  board  a 
ship  liable  to  forfeiture  under 
45  G.  3.  c.  121.  «•  1.,  was  carried 
before  a  magistrate,  and  upon  due 
proof,  as  by  the  statute  in  that 
case  made  and  provided  is  re- 
quired, was  committed,  &c. :  Held, 
that  this  was  insufficient ;  and  that 
it  was  necessary  to  state  distinctly 
what  proof  was  given,  in  order 
that  the  Court  might  see  whether 
it  was  the  due  proof  required  by 
the  7th  section  of  the  act.  Nash's 
case,  i/.  1  and  2  G.  4.  Page  295 

HAWKER  AND  PEDLAR. 

1.  A  libensed  auctioneer  going  from 
town  to  town  in  a  public  stage- 
coach, and  sending  goods  by  pub- 
lic waggons,  and  selling  the  same 
on  commission  by  retail  or  by 
auction,  at  the  different  towns,  is 
a  trading  person  within  the  mean- 
ing of  the  50  G.  3.  c.  41.  s.  6., 
and  must  take  out  a  hawker's  and 
pedlar's  licence.  The  King  v. 
Turner,  £.2  G.4.  510 

2.  A  person  travelling  from  town  to 
town,  and  having  packages  of 
books,  &c.  sent  after  him  by  pub- 
lic conveyance,  and  taking  rooms 
at  each  town,  and  there  selling 
such  books,  &c.  by  retail,  by 
auction,  is  a  tradipg  person,  with- 
in the  50  G.  3.  c.  41.  s.  7.  Dean 
q.  U  v.  Kingy  E.  2  G.  4.  517 

HIGHWAY. 

1.  Where  in  an  indictment  against 
a  township  for  non-repair  6f  a 
road,  the  prescription  stated  and 
proved  was,  that  its  inhabitants  had 
been  immemorially  used  to  repair' 
all  roads  situate  within  it,  which, 
but  for  such  usage,  would  be 
repairable  by  the  parish  at  large : 
Held,  that  this  places  the  town- 
ship in  the  situation  of  a  parish, 
and  that  it  is  necessary  for  the 
defendants   to  shew  by  evidence 


some  other  persons  in  certainty 
.  who  are  liable,  in  order  to  deliver 
themselves  from  their  liability  to 
repair.  The  King  v.  The  Inhabit- 
ants of  Hatfield,  M.  1  G.4. 

Page  75 

2.  Where  a  road  was  set  out  by 
commissioners  under  a  local  act, 
and  certain  persons  only  were  by 
the  act  to  use  it,  but  in  fact  it  had 
been  used  by  the  public  for  many 
years,  it  was  held  that  this  was 
not  sufficient  evidence  of  a  dedi- 
cation to  the  public ;  and  that  if 
it  was,  tliere  being  no  evidence 
that  the  parish  had  acquiesced  in 
that  dedication,  it  was  not  a  pub- 
lic road  which  the  parish  were 
bound  to  repair.  The  Kingy.  St. 
Benedict,  (The  Inhabitants  of) 
E.  1  G.  4.  447 

3.  In  a  plea  by  the  inhabitants  of  a 
county,  that  the  inhabitants  of  a 
particular  township  have  immemo- 
morially  repaired  the  highwa^^  at 
the  end  of  a  county  bridge  situ- 
ate within  the  township,  it  is  not 
necessary  to  state  any  consider- 
ation for  such  prescription.  The 
King  v.  The  Inhabitants  of  West 
Riding  of  Yorkshire,  T.  2  G.  4- 

623 
HOSPITAL. 
A  room  in  a  parish  workhouse,  li- 
censed pursuant  to  13  G.  3.  c.  82., 
and  appropriated  to  the  reception 
of,  and  used  for  the  purpose  of 
delivery  of  pregnant  women  resi- 
dent within  the  parish,  %vhether 
settled  there  or  elsewhere,  and 
the  expence  of  which  room  was 
defrayed,  in  common  with  the  ge- 
neral expenses  of  the  workhouse, 
out  of  the  parish  rates,  is  not 
an  hospital  or  place  within  the 
13  G.  3.  C.82.  s.  3.  The  King 
V.  Inhabitants  of  Manchester',  E. 
2  G.  4.  504 

INCXOSURE  ACT. 
The  determination  of  the  commis- 
sioners 
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sionere  under  an  inclosure  act,  as 
to  the  boundaries  of  a  parish  to 
be  inclosed,  is  not  conclusive  of 
the  fact  as  to  what  were  the 
boundaries  antecedently  to  such 
determination.  The  King  ▼.  The 
Inhabitants  of  St.  Mary.  E.  2  G.4. 
Page  462 

INSANITY. 

Where  the  return  to  a  writ  of  lati- 
tat stated,  that  the  defendant  was 
insane,  ai«d  could  not  be  removed 
without  great  danger,  and  con- 
tinued so  till  the  return  of  the 
writ,  the  Court  refused  an  attach- 
ment against  the  sheriiF.  Ca- 
venah  v.  CoUett,  H.  1  and  2  G.  4. 
.      279 

INSOLVENT  DEBTOR. 

] .  A  creditor  of  an  insolvent  trader 
may,  afler  the  debtor's  discharge 
under  the  53  G.  S.  c.  102.,  take 
out  a  commission  of  bankruptcy 
against  him;  and  his  debt,  al- 
though included  in  the  insolvent 
schedule,  will  be  a  sufficient  pe- 
titioning creditor's  debt  at  law,  to 
support  the  commission.  JeUis 
assignee  of  Routledge  v.  Mount' 
ford,  H.  I  and  2  G.  4.  256 

%  An  insolvent  debtor  having  pe- 
titioned the  insolvent  court  to  be 
discharged  under  the  act,  a  cre- 
ditor gave  notice  of  his  intention 
to  oppose  him,  on  tlie  ground 
that  the  debt  was  fraudulently 
contracted.  To  induce  the  latter 
to  withdraw  his  opposition,  the 
•  insolvent  agreed  to  execute,  with- 
in three  days  after  his  discharge, 
a  warrant  of  attorney  for  the  debt, 

.  and,  in  the  mean  time,  to  give  a 
promissory  note  of  a  third  person 
for  the  amount,  which  was  to  be 
delivered  up  on  the  execution  of 
the  warrant  of  attorney.  The  in- 
solvent was  discharged,  and  the 
warrant  of  attorney  was  executed 
Vol.  IV. 


on  the  delivery  up  of  the  note. 
The  Court  set  aside  the  warrant 
of  attorney,  and  the  judgment  en- 
tered up  thereon,  on  the  ground 
that  the  agreement  on  which  they 
were  founded  was  contrary  to  the 
policy  of  the  insolvent  act,  inas- 
much as  it  enabled  the  creditor 
to  take  to  himself  a  large  portion 
of  the  future  effects,  which  the 
legislature  intended  to  be  distri- 
buted aqiong  all  the  creditors. 
Jackson  v.  Davison^  T.  2  G.  4- 
Page  691 

INSURANCE, 

See  Licence. 

1  Policy  of  insurance  from  Para  to 
Netjo  Yorhy  with  leave  to  call  at 
any  of  the  IVindtoard  and  Lee- 
Hoard  islands  on  the  passage,  and 
to  discharge,  exchange,  and  take 
on  board  the  whole  or  any  part 
of  any  cargo,  at  any  ports  or 
places,  particulariy  at  all  or  any 
of  the  Windxnara  and  Leeamrd 
islands,  without  being  deemed 
any  deviation :  Held,  on  this  po- 
licy, the  ship  having  j)roceeded  to 
two  of  the  Leexjoard  islands  for  a 
purpose  wholly  unconnected  with 
the  voyage,  that  it  was  a  deviation, 
and  vitiated  the  insurance.  Ham^ 
mond  V.  Reid,  M.  1  G.  4.         72 

2.  Upon  a  policy  e&cted  after  the 
declaration  or  war  by  America, 
but  before  it  was  known  in  £ng- 
landi  where  it  was  not  stated  in 
the  policy,  nor  communicated  to 
the  underwriter,  that  the  assured 
was  an  American  subject,  and  the 
loss  happened  in  consequence  of 
a  seizure  by  the  American  govern- 
ment for  a  forfeiture  for  the  breach 
of  their  non-importation  act: 
Held,  that  the  action  could  not 
be  maintained,  even  after  the  war 
had  terminated.  CampbeUv.  Innes, 
E.  2  G.  4.  423 

3.  The  importation  of  g*3ods  from 

3  C  Ame- 
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America^  in  a  vessel  American 
built,  though  owned  by  British 
subjectSt  IS  not  legalized  by 
49  G.  S.  Ct  S9*  Same  v.  SamCf 
E.  2G.4f  Page  426 

4*  Where  the  memorandum  for 
charter  stated  one  half  of  the 
freight  to  be  paid  in  cash  on  un- 
loamng  and  right  delivery,  and 
the  remainder  oy  bill  on  London 
at  four  months'  date ;  and  then, 
after  containing  stipulations  for 
unloading^  dischargmg,  demur- 
rage, &c.,  added,  **  the  captain 
to  be  supplied  with  cash  for  the 
ahip's  use ;"  and  in  pursuance  of 
the  last  stipulation,  the  master 
drew  a  bill  on  the  freighters, 
which  was  duly  accepted  and 
paid:  Held,  that  this  was  not  to 
be  considered  a  payment  of  freight 
in  advance,  but  as  a  loan  to  die 
owner  of  the  ship,  and  that  (the 
3hlp  having  bo^n  lost  on  her 
homeward  voyage^  the  freighters 
had  no  insurwle  mterest  in  such 
bill.  Manfietd  v.  Maitland,  T^ 
S  G.  4.  582 

INSURANCE  BROKER, 

1.  An  inBurance  broker  is  only  en- 
titled to  receive  payment  for  the 
assured  from  the  underwriter  in 
money ;  and  therefore,  a  custom 
to  set  off  the  general  balance  due 
from  the  broker  to  the  under- 
writer in  the  settlement  of  a  par- 
ticular loss  is  illegal.  Toady, 
Eeidy  i/.  1  and  2  G.  4.  210 

2.  A  ^policy  delivered  to  an  insur- 
ance broker  for  the  purpose  of 
settling  a  loss,  is  adjustea  by  the 
underwriter,  payable  at  a  month. 
The  broker  charffes  the  under- 
writer in  account  for  the  loss,  and 
transmits  to  the  assured  an  ac- 
count in  which  he  states  himself 
to  be  debtor  for  the  amount  of  the 
loss :  and  for  the  balance  of  that 
account  the  assured  draws  a  bill 
upon  the  broker,  which  the  latter 
accepts,  but  does  not  pfiy.    The 


underwriter's  name  llevtr  hsring 
been  struck  off  the  policy,  it  was 
held  that  he  was  not  discharged. 
Russell  V.  Sanglei/,  E.  f  6.  4. 
Page  895 

JURY. 

1.  Upon  the  trial  of  an  information 
for  a  Hbel  only  tan  special  jurymen 
appeared,  and  two  talesmen  were 
sworn  on  the  jury.  It  is  no  ground 
for  a  new  trial  that  two  of  the  non- 
attending  special  jurymen  named 
in  the  pannel  had  not  been  sun- 
moned,  though  it  appeared  diat 
this  fact  was  unknown  to  the  de- 
fendant, until  after  the  trial.  Tie 
King  V.  Hunty  E.  2  G.  4.      430 

2.  No  challenge  can  be  taken  either 
to  the  array  or  to  the  polls,  until 
a  full  jury  have  appeared;  and 
therefore,  where  the  challenges 
are  taken  previouslv,  they  are  ir- 
regularly made.  The  King  v«  Ed^ 
monds   and    Others,    E.  2  G.  4. 

471 
The  disallowing  of  a  challenge 
is  not  a  ground  for  a  new  trial, 
but  for  a  venire  de  novo ;  and 
every  challenge  ^  must  be  pro- 
pounded in  such' a  way  as  that  it 
mav  be  put  at  the  time  upon  the 
nisi  prius  record.  So  that  the 
adverse  party  may  either  demur, 
or  counterplead,  or  denv  the  mat- 
ter of  challenge,  in  which  last  case 
onlv  triers  are  to  be  appointed ; 
and,  therefore,  where  the  chal- 
lenges were  not  put  on  the  record, 
the  defendants  were  held  not  to 
be  in  a  condition  to  ask  the  opi- 
nion of  this  Court,  as  a  matter  of 
righti  upon  their  sufficiency*  Ibid, 
There  can  be  no  challenge  to 
the  arr^y  on  the  ground  of  umndif- 
ferency  in  the  Master  of  the 
Crown  Office,  he  being  the  officer 
of  the  Court  expressly  appointed 
to  nominate  the  jury.  Tne  only 
remedy  in  such  a  case  is  to  apply 
to  the  Court  by  motion  to  appoint 

some 
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some  other  officer  to  Bominate 
the  jury.'  Ibid, 

The  Master  of  the  Crown  Of- 
fice, ip  nominating  the  jury,  se- 
lected the  names  of  the  jurors, 
and  did  not  take  them  by  chance 
from  the  freeholder's  book.  He 
also  took  those  only  whose  names 
had  the  addition  of  **  esquire ;" 
and  included  some  persons  who 
were  in  the^  commission  of  the 
peace :  Held,  that  in  so  doing  he 
was  perfectly  rieht.  Ibid. 

He  also  included  in  his  nomina- 
tion some  persons,  who,  as  grand 
jurymen,  had  found  the  indictment, 
and  persisted  in  his  opinion  as  to 
their  sufficiency,  unless  the  crown 
.  would  consent  to  abandon  them, 
which  was  done,  and  others  were 
then  substituted  in  their  places : 
Held,  that  he  was  wrong  in  his 
opinion,  but  that  there  was  no 
ground  for  presuming  partiality. 

The -sheriff's  officer  had  ne- 
glected to  summon  one  of  the  ^ 
special  jurymen  returned  on  the 
pannel :  Held,  that  this  was  no 
ffround  of  challenge  to  the  favour 
for  unindifferency  on  the  part  of 
the  sheriff.  Ibid. 

Held,  also,  that  it  is  not  com- 
petent to  ask  jurymen  (whether 
special  jurymen  or  tradesmen)  if 
tney  have  not,  previously  to  the 
trial,  expressed  opinions  hostile  to 
the  defendants  and  their  cause, 
in  order  to  found  a  challenge  to 
the  polls  on  that  ground;  but 

.  that  such  expressions  must  be 
proved  by  extrinsic  evidence. 

Ibid. 
JUSTICES. 

The  power  giv^n  to  magistrates, 
under  35  G.  3.  c.  101.  *.  2.,  of 
ordering  the  charges  incurred 
during  the  suspension  of  an  order 
of  removal,  to  be  paid  by  the 
parish  to  which  the  order  is  made, 
IS  confined  to  two  cases  only,  viz. 


the  death  or  removal  of  the  pau- 
per I  %q4,  therefore,  wbece  a  fsau- 
per,  during  the  suspension  of  an 
order  of  remoral*  became  irre- 
movable in  consequence  of  an 
estate  descended  to  him:  Held, 
that  suclf  a  case  w^  not  within 
the  act ;  and  that  tl^e  pauper,  i^ot 
having  been  removed,  no  grder  for 
the  payment  of  any  charges  in- 
curred during  the  suspension  of 
the  original  order  of  removal 
cou)d  be  made.  The  King  v. 
The  Inhabitants  of  Chagfbrdy 
H.  land2G.4.  Fage^35 

LANDLORD  AND  TENANT. 

1.  A  reasonable  time,  aft<9r  the  ex- 
piration of  five  days  from  tlie  time 
of  distress,  is  by  Islw  allowe4  to 
the  landlord  for  appraising  ^nd 
gelling  tJ^e  gopds  distrained.  Pitt 
v.  Shew,  //.  1  and  2  G.  ^.       $^8 

2«  A  lease  of  coal  mines  reserved  a 
royalty  rent  for  eyery  ton  of  coals 
raised,  and  contained  f^  proviso 
that  the  leasfe  should  be  void,  to 
^IJ  intents  and  purpose3i  if  tl^e 
tenan^  should  cease  working  at 
any  time  two  years.  A^r  the 
working  had  ceased  iqprf  M^^n 
two  years,  the  le^spr  reci^ved 
reo^ :  Heidi  that  a  tepan^y  from 
year  to  year  was  not  thereby  cre- 
ated ;  for  the  lease  was  not  abso- 
lutely void  by  the  cesser  tQ  wiH^k, 
but  voidable  only  a(  the  optfop  of 
the  lessos;  and  th^  he  might 
avoid  the  lease  upon  a^y  cesser  to 
work  commencing  two  years  be- 
fore the  day  of  demise  in  the 
ejectment.  Doe,  4em*  Bryan^  v. 
Bancks,  E.2G.4!.  401 

3.  Upoji  a  parol  demise  rent  to  take 
place  from  the  following  fjoiy'^ 
day,  evidence  pf  t^ie  custom  of 
the  country  is  admissible,  tp  shew 
tha^  by  <'  Ladj/T4ay"  the  partiea 
meant  «  OI4  Lady-d^r  Doe, 
dem.  Hall,  v.  Benson,  T,  2  G.  4. 

588. 
3  C  2  LEASE. 


720 


LIBEL. 


LEASE, 
See  Landlord  and  Tenant,  2. 

LIBEL. 

1.  On  an  information  for  writing, 
composing,  and  publishing  a  libel 
in  the  county  of  Z.,  it  appeared 
that  the  defendant,  on  the  22d 
August^  wrote  and  composed  the 
libel  in  Z.»  and  that  he  was  seen 
in  £.  on  that  and  the  following 
day.  On  the  24th,  the  libel  was 
delivered  in  the  county  of  M. 
(100  miles  oiF)  by  A.  toB.,  being 
inclosed  in  an  envelope  addressed 
to  A.y  containing  Vritten  direc- 
tions to  A,  to  forward  the  libel  to 
B.,  by  whom  it  was  subsequently 
published  in  M.  The  envelope 
was  open ;  and  it  was  not  proved 
that  there  was  on  it  any  trace  of 
.  a  seal  or  post-mark.  A,  was  not 
called  at  the  trial  as  a  witness  by 
either  party;  nor  was' it  proved 
that  he  was  a  resident,  or  had 
been  about  that  time,  in  L,i  Held, 
by  three  Justices  (dissentiente 
Bayley  J.),  that  this  was  evidence 
on  wliich  the  jury  might  properly 
be  lefl  to  presume  that  the  libel 
was  delivered  open  to  A,  m  L. 
Rex  V.  Burdett,  Bart.       Page  95 

Held,  also,  by  three  Justices 
(Bayley  J.  dubitante),  that  a  deli- 
very at  the  post-office  in  Z.  of  a 
sealed  letter  inclosing  a  libel,  is 
a  publication  of  the  libel  in  Z. : 
Held,  also,  by  three  Justices 
(Bavley  J.  dubitante),  where  a  de- 
^fendant  writes  and  composes  a 
libel  in  L.  with  the  intent  to  pub- 
lish/ and  afterwards  publishes  it 
in  M.,  that  he  may  be  indicted 
for  a  misdemeanour  in  either 
county.  Ibid. 

And,  per  Mam  Curiam^  where 
a  libel  imputes  to  others  the  com- 
mission of  a  triable  crime :  Held, 
that  evidence  of  the  truth  of  it  is 
inadmissible. 


Held,  also,  where,  in  summing  up, 
the  Judge  told  the  jury,  that  the 
intention  was  to  be  collected  from 
the  paper  itself,  unless  explained 
by  the  mode  of  publication  or 
other  circumstances ;  and  that  if 
its  contents  were  likely  tX)  excite 
sedition,  &c.  defendant  must  be 
presumed  to  intend  that  which 
his  act  was  likely  to  produce; 
and  that,  if  they  found  such  to 
be  the  intent,  he  was  of  opinion 
it  was  a  libel ;  and  that  they  were 
.  to  take  the  law  from  him,  unless 
they  were  satisfied  .that  he  was 
wrong;  that  this  was  a  correct 
mode  of  leaving  the  question  to 
the  jury,  under  32  G.  3.  c.  60. 
s.  1.  Ibid. 

Qusere,  Whether  the  writing 
and  composing  of  a  libel  with  in- 
tent to  publish,  but  not  followed 
by   publication,    be   an  offence. 

Ibid. 

2.  Where  an  information  alleged 
that  a  libel  was  published  of  and 
concerning  the  government  of  the 
country,  and  the  libel  did  not  in 
express  terms  charge  the  acts  to 
have  been  done  by  the  govern- 
ment or  its  order,  the  Court  are  to 
take  the  whole  libel  together,  to 
interpret  it  in  the  way  in  which 
ordinary  persons  would  under- 
stand it,  and  to  judge,  from  the 
whole  tenor  of  it,  whether  it  be 
written  of  and  concerning  the  go- 
vernment; and  the  Court  having 
come  to  this  conclusion,  such  an 
information  was  held  good  after 
verdict,  although  the  record  did 
not  contain  any  averment  of  ex- 
trinsic facts,  in  order  to  shew  that 
the  libel  was  written  of  and  con- 
cerning the  government.  Rex  v. 
Burdett,  Bart.  H.  1  and  2  G.  4. 

314 

Where  the  information  alleged 

that  the  defendant,  intending  to 

cause  it  to  be  believed  that  divers 

subjects  of  our  lord  the  king  bad 

been 
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been  inhumanly  killed  by  certain 
troops  of  our  lord  the  king,  pub- 
lished a  libel  of  and  concerning 
the  said  troops ;  and  the  only  inu- 
endo  in  the  libel  was  applied  to 
tlie  word  dragoons,  meaning  the 
said  troops  of  our  said  lord  the 
king,  and  meaning  thereby  that 
divers  liege  subjects  of  our  lord 
the  king  had  been  inhumanly  cut 
down  and  killed  by  the  said  troops 
of  our  said  lord  the  king  :  Held, 
after  verdict,  that  this  was  suffi- 
ciently certain,  without  defining 
what  particular  troops  were  meant. 

Ibid. 
Where  a  defendant  was  con- 
victed of  a  libel,  which,  on  the 
face  of  it,  purported  to  have  been 
written  in  consequence  of  his  hav- 
ing read  a  statement  of  facts  in 
different  newspapers,  an  affidavit 
that  he  did  read  such  statements 
in  such  newspapers  mav  be  re- 
ceived jn  mitigation  of  punish- 
ment; but  an  affidavit  that  the 
facts  contained  in  those  state- 
ments were  true,  is  not  admissible. 

Ibid. 
3.  Declaration  for  a  libel  published 
in  a  newspaper.  Plea,  that  the 
libel  was  originally  published  in 
the  H.  Journal  by  /.  S. ;  and  that, 
at  the  time  of  publication  by  the 
defendant,  it  was  stated  in  such 
publication  that  it  was  copied  from 
that  newspaper;  and  that,  pur- 
suant to  statute  38  G.  3.  c.  78., 
J.  S.  had  made  an  affidavit  that 
he  was  the  publisher  of  the  H, 
Journal  and  still  remained  so  at 
the  time  of  publication  of  the 
libel:  Held,  that  this  plea  was 
bad,  inasmuch  as  the  publication 
by  the  defendant  did  not  specify 
by  name  /.  S.  as  the  original  pub- 
lisher of  the  libel,  but  only  named 
the  journal.  Lewis  v.  Walter,  T. 
2  G.  *.  Page  60S 

Semble,  that  even  if  /.  /S.  had 
been    named  by  the   defendant 


when  the  latter  published  the 
libel,  such  publication,  being  ot 
written  slander,  could  not  nave 
been  justified.  Ibid. 

Semble,  also,  that  the  repetition  . 
of  oral  slander,  accompanied 
by  a  declaration  of  the  name 
of  the  original  author,  cannot 
be  justified,  unless  such  repe- 
tition be  made  without  malice, 
and  upon  a  fair  and  justifiable 
occasion.  Ibid. 

The  libel  stated  in  the  declar- 
ation purported  to  be  a  speech  of 
counsel  at  a  trial  of  the  plaintiff 
on  a  criminal  charee ;  and  it  stated, 
afler  setting  out  the  speech,  that 
a  witness  was  called,  who  proved' 
all  that  had  been  stated  by  coun- 
sel, and  that  the  defendant  was 
immediately  after  that  acquitted 
upon  a  defect  in  proving  some 
matter  of  form.  The  plea  stated, 
that  in  fact  such  a  speech  was 
made,  and  that  the  witness  called 
proved  all  that  had  been  so  stated ; 
but  it  did  not  set  out  the  evi- 
dence, or  justify  the  truth  of  the 
charges  made  in  the  counsel'^i 
speech  :  Held,  that  such  plea  was 
bad,  inasmuch  as  a  party  could 
not  be  justified  in  publishing  the 
result  of  evidence  given  in  a  court 
of  justice,  but  must  state  the  evi- 
dence itself.  Ibid* 

LICENCE. 
A  licence  for  the  exportation  of 
gunpowder  was  granted  on  the 
petition  of  ^.B.  on  behalf  of  him- 
self and  others,  on  condition  that 
the  merchant  exporter  should  give 
a  certain  secunty  therein  men- 
,tioned.  ^4.^.,  the  manufacturer 
of  the  gunpowder,  sold  it  to  C  D., 
and  contracted  to  deliver  it  free 
on  board  a  ship :  Held,  that  the 
condition  of  this  licence  was  not 
complied  vith  by  ^.^.'s  giving 
the  required  security,  he  not  being 
the  merchant  exporter  within  the 
3C  3  meaning 
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meaniog  of  the  licence.     Camdo 
V.  BrlUen,  M.  1  G.  4.    PAge  184 

LIEN, 
See  FaeiouTi  1. 

1.  The  whdrfage,  &c.  due  upon 
goods  imported  was,  by  the  course 
of  trdde^  paid  by  the  importer  at 
the  Christtnas  following  the  im- 
pottaiion,  whether  the  goods  were 
in  the  mean  time  removed  or  not. 
The  goods  were  sold  to  A.^  and, 
after  Christmas^  the  merchant  im- 
porter became  bankrupt :  Held, 
that  there  was  no  lien  on  the 
goods  for  the  wharfbge»  &c.  as 
against  A.  Crarnshay  v.  Homfray^ 
Af.  1G.4.  50 

2«  A  shipwright  has  a  li^n  upon  a 
•hip  for  repairs.  Franklin  ▼•  Hb- 
tier,  i/.  land 2  G. 4.  341 

S.  The  plaintifP,  after  Judgment  re- 
covered^  setUed  the  action  with 
the  defendant,  and  employed  a 
new  attorney  to  enter  up  satisfac- 
tion on  the  record :  H^la,  that  the 
defendant  was  entitled  to  be  dis- 
charged out  of  cuitody,  although 
die  lien  of  the  plaintiff's  attorney 
on  the  costs  had  not  been  tatisfied. 
Mart  V.  Smith,  E.  2  G.  4.      466 

LIMITATION. 

A  copyhold  was  surrendered  to  the 
use  of  husband  and  wife,  for  their 
natural  lives  and  the  life  of  the 
longer  liver  of  thetti,  and  from  and 
after  the  decease  of  the  survivor 
of  them,  to  the  right  heirs  of  the 
i^utvivor  for  ever :  Held,  that  the 
husband  and  wife  took  a  vested 
estate,  not  only  for  their  joint 
lives,  but  also  for  the  life  of  the 
survivor,  with  a  contingent  re- 
mainder in  fee  to  the  survivor. 
Doe,  dem.  Dormer^  v.  JVilson, 
// .  1  aud  2  G.  4.  803 


LIMITATIONS,  STATUTE 
OF. 

A  party,  on  being  asked  for  the  pay- 
ment of  his  attorney's  bill,  ad- 
mitted that  there  had  been  sbch  a 
bill,  but  stated  that  it  had  been 
paid  to  the  deceased  partner  of 
the  attorney,  who  had  retained 
the  amount  out  of  a  floating  ba- 
lance in  his  hands.  Qucre,  wbe- 
thet,  in  order  to  take  the  case  out 
of  the  statutd  of  limitations,  evi- 
dence is  admissible  tb  shew  that 
the  bill  had  never  in  fact  been 
paid  in  this  manner. 

Semble,  that  such  evidence  is 
admissible}  if  at  all^  only  where 
the  defendant  states  the  debt  to 
be  discharged  by  particular  means, 
td  which  he  men  with  precition, 
and  where  he  has  destglnated  the 
time  and  mode  so  stricSy^  fhut  it 
is  impossible  it  could  be  dis- 
charged in  any  other  matmer  than 
that  specified^  Beaie  Vi  Nindj 
T.2GA,  Page568 

LORD'S  ACT. 

Kotice  under  32  G.  2.  c.  28.  must 
be  given  to  a  creditor  fourteen 
clear  days,  exclusive  both  of  the 
day  of  service  and  that  of  present- 
ing the  petition.  Zouch  v.  EmpseVf 
E.2G.^.  622 

MANDAMUS. 

1.  The  Cdurt  of  K.B.  haVe  too  juris- 
diction to  grant  a  mandamus  to 
magistrates  to  make  an  order  of 
maintenance  on  a  particular  pa^ 
rish.  The  King  v.  The  Justices  of 
Middlesex,  H.  1  &  2  G.  4.       298 

2.  A  mandamus  to  the  mayor  of  M. 
to  convene  a  meeting,  to  proceed 
to  an  election,  in  order  to  fill  up 
five  vacancies  in  a  select  body, 
consisting  of  fifteen  chief  bur- 
gesfies.  Return  by  him,  after 
stating  objections  to  the  title  of 


severaloftlie  remaining  burgessesy 
that  there  were  not  within  the  bo- 
rough eight  legally  dected  chief 
burgesses  by  whom  the  election  of 
others  could  b^  jhsiAe ;  and  that, 
for  the  several  reasons  before 
mentionedi  he  could  not  proceed 
to  such  election:  Held,  insuffi- 
cient return,  and  peremptoiy  man- 
damus awarded.  Thg  King  v. 
The  Mayor  of  Monmouth,  E. 
2G.4.  Page496 

MARKET. 

A  preseri^ption  for  toll  of  corn 
^rov^t  into  ^/otsn*  to  be  sold  on 
a  nuurkat  day  there,  wh^eof  any 
part  iii  pitf^ed  within  the  wmrket 
hv.^c,  and  which  shall  be  there 
apld»  is  bad|  inasmuch  aa  there 
cannot  be  lU(y  ioU  in  r^ect  of 

S^d$  not  actually  brougnt  into 
inarket.     JVm  ▼•  MiUs,  T. 
8G.4.  £59 

MASTJEi  AND  SEEVANT 

Whete  defendanl^B  seirant  wan- 
tonly*  lAid  not  in  <>r4er  to  exe- 
cute hia  naBter's  drders,  strikes 
the  plaiiiHfir'ii  horses,  and  there- 
by produces  the  accident,  his 
itiaster  is  Aot  Kabie ;  but  where,  in 
Uie  course  of  his  e«i]ployni«nt,  he 
so  atrikes,  aithough  mjiidkskMisly, 
his  master  is  liable.  Crofi  ▼%  AU* 
son,  r.3C7.4.  590 

MIS-TRIAL. 

The  record,  in  a  case  of  felony  at 
the  quarter  sessions,  after  stating 
the  indictment,  plea  of  not  guflty, 
and  verdict  of  guilty  thereon, 
added,  <'  that  because  it  appeared 
to  the  justices,  tliat  after  the  jury 
had  retired  one  of  them  had  sepa- 
rated from  his  fellows,  and  con- 
versed respecting  his  verdict  with  a 
stranger,  it  was  considered  that 
the  verdict  was  bad ;"  and  it  was 
(b^^fore  quashed)  and  a  yenire 


PARTNERS.  72S 

de  novo  awarded  to  the  next  ses- 
sions. It  then  proceeded  to  set 
out  the  appearance  of  the  parties 
at  the  next  sessions>  and  the  trial 
and  conviction  by  the  second 
jury ;  whereupon  all  and  singular 
the  premises  oeing  seen  and  con- 
sidered, judgment  was  given,  &c.: 
Meld,  upon  a  writ  of  error  brought^ 
that  the  judgment  was  right*  jThe 
King  V.  Fowler  and  Sexton,  if. 
land2G-4.  Page  273 

NAVIGATION  LAWS. 

The  importation  of  goods  from 
America,  in  a  vessd  American 
built,  though  owned  by  British 
subjects,  IS  not  legalized  by 
49  G.  S.  c.  59.  CampbeU  v. 
Jnnes,  E.  2  G.  4.  426 

NEWSPAPER,  EDITOR  OF, 

Set  LlBBL,  5.     CONT£MPTj  1. 

NOTICE. 

Setf  Lord's  Act. 

PARtNEHS. . 

1.  In  assumpsit  by  one  of  two  sur- 
vivto^partsera.  Tlie  fact  (^  the 
ptaialMt^a  beaig  survi^ng  partner 
must  be  stated  in  tiic  declaration ; 
and  tfaerafora  a  count  for  goods 
sold  by  bim  to  the  defendant  is 
not  supported  by  proof  diat  the 
goods  were  sold  l^  theplaaitiff 
and  hk  deceased  partner.  Jeff  v. 
Dottgiae,  E.  T.  2  G.  4.  S74 

2.  The  ioint  owners  of  a  vessel  en« 
gaged  in  the  whale  fishery,  ttiay 
sue  a  purchaser  for  the  price  of 
whale  oil,  although  Uie  contract 
of  sale  were  made  by  one  of  the 
part-owners,  and  tlie  purchaser 
did  not  know  that  other  persons 
had  any  interest  in  the  trans-^ 
action.  Skinner  v.  Stocks,  E. 
2  G.  4.  437 

S.  A  merchant  in  London  recom- 
mended consignments  to  a  mer- 
i:bant  abroad^  and  it  was  agreed, 
9  C  «  U\ 
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that  the  commission  on  all  sales 
of  goods  recommended  by  one 
house  to  the  other  should  be 
equally  divided,  without  allow- 
ing any  deduction  for  expenses : 
Held,  that  this  was  a  participation 
in  profit,  and  constituted  a  part- 
nership between  the  parties  quod 
hoc.  Cheap  v.  Cramondy  T. 
2  G.  4f.  Page  663 

PORT  CHARGES. 
See  Freight,  1. 

PATENT. 

A  patent  for  improvements  in  the 
construction  of  ships*  anchors, 
windlasses,  and  chain-cables,  can- 
not be  supported  unless  there  is 
novelty  in  each  invention;  and 
therefore,  where  '  it  turned  out 
that  there  was  no  novelty  in  the 
construction  of  the  ancnors,  it 
was  held,  that  the  patent  was 
wholly  void.  Brunton  v.  Hatokes, 
T.  2  G.  4.  451 

PAYMENT. 

A  policy  delivered  to  an  insurance 
broker  for  the  purpose  of  settling 
a  loss,  is  adjusted  by  the  under- 
writer, payable  at  a  month.  The 
broker  charges  the  underwriter  in 
account  for  the  loss,  and  trans- 
mits to  the  assured  an  account, 
in  which  he  states  himself  to  be 
a  debtor  for  the  amount  of  the 
loss ;  and  for  the  balance  of  that 
account  the  assured  draws  a  bill 
upon  the  broker,  which  the  latter 
accepts,  but  does  not  pay.  The 
underwriter's  name  never  having 
been  struck  off  the  policy,  it  was 
held  that  he  was  not  discharged. 
Russell  V.  Bangleij,  is.  2  G.  4.  395 

PLEADING. 

1.  The  Court  will  not  take  judicial 
notice  of  the  local  situation  and 
distances  of  the  different  places 
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in  the  counties  of  England  from 
each  other ;  and  therefore  where 
a  return  to  an  habeas  corpus 
stated  that  the  prisoner  was  found 
on  board  a  vessel,  discovered 
within  eight  leagues  of  that  part 
of  the  coast  of  G.  B.  called  Svf- 
Jolky  to  wit,  within  eight  leagues 
of  O.,  in  that  county,  it  was  held 
not  to  be  averred  with  sufficient 
certainty,  that  the  vessel  was  not 
within  four  leagues  of  the  coast 
of  G.  B.,  between  the  North 
Foreland  in  Kent,  and  Beachy 
Head  in  Sussex.  Deyhttscase^ 
^.  1  and  2  G.  4.  Pftge  243 

2.  A  covenant  by  a  lessor  to  supply 
the  premises  demised  (which  were 
two  houses),  with  a  sufficient 
quantity  of  ^ood  water,  at  a  rate 
therein  mentioned  for  each  house, 
is  a  covenant  that  runs  with  the 
land,  and  for  the  breach  of  which 
the  assignee  of  the  lessee  may 
maintain  an  action  against  the  re- 
versioner. Jourdain  v.  WUson, 
H.  1  and  2  G.  4.  Page266 

S.  Declaration  in  assumpsit,  charg- 
ing that  the  defendant  was  in- 
debted to  the  plaintiff  in  500 
quarts^of  wheat  for  tolls,  without 
stating  any  value,  is  bad  upon 
special  demurrer.  Mayor  of 
Keading  v.  Clarke^  H,  1  and 
2  G.  4.  268 

4.  The  record  in  a  case  of  felony 
at  t}ie  quarter  sessions,  after 
stating  the  indictment,  plea  of 
not  guilty,  and  verdict  of  guilty 
thereon,  added,  that  because  it 
appeared  to  the  justices,  that 
after  the  jury  had  retired,  one 
of  them  had  separated  from  his 
fellows,  and  conversed  respecting 
his  verdict  with  a  stranger;  it 
was  considered  that  the  verdict 
was  bad,  and  it  was  therefore 
quashed,  and  a  venire  de  novo 
awarded  to  the  next  sessions.  It 
then  proceeded  to'  set  out  the  ap- 
pearance of  the  parties  at  the 

next 
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next  sessions,  and  the  trial  and 
conviction  by  the  second  jury; 
whereupon  all  and  singular  the 

§  remises  being  seen  and  consi- 
ered,  judgment  was  given,  Sec. 
Held  upon  a  writ  of  error  brought 
that  the  judgment  was  right.  Rex 
V.  Howler  and  Sexion,  H,  1  and 
2  G.  4f.  Page  273 

5  Where  a  return  to  a  habeas  cor- 
pus stated  that  a  vessel,  with 
smuggled  goods  on  board,  was 
found  at  the  fish-market,  within 
the  limits'of  the  ancient  town  of 
Rye :  Held,  that  it  did  not  come 
within  the  24  G.  3.  *eM.  2.  c.  47. 
s.  1.,  by  which,  if  a  vessel  be 
found  at  anchor,  or  hovering  with-, 
in  the  limits  of  any  of  the  ports 
of  this  kingdom,  or  within  four 
leagues  of  the  coast  thereof, 
with  smuggled  goods  on  board, 
she  becomes  liable  to  forfeiture. 
SouderCs  case.    H.  1  and  2  G.  4. 

294 

6.  Where  the  return  to  a  habeas 
corpus  stated  that  an  English  sea- 
man bein^  found  on  board  a  ship 
liable  to  forfeiture  under  45  G,  3. 
c.  121.  «.  1.,  was  carried  before 
a  magistrate,  and  upon  due  proof, 
as  by  the  statute  in  that  case  made 
and .  provided  is  required,  was 
committed,  &c. :  Held,  that  this 
was  insufficient ;  and  that  it  was 
necessary  to  state  distinctly  what 
proo(  was  given,  in  order  that 
the  Court  might  see  whether  it 
was  the  due  proof  required  by  the 
7th  section  of  the  act.  Nash*s 
case,  H.  \  and  2  G.  4.  295 

7.  Where  an  information  alleged, 
that  a  libel  was  published  of  and 
concerning  the  government  of 
the  country,  and  the  libel  did 
not,  in  express  terms,  charge 
the  acts  to  have  been  done  by 
the  government  or  its  order,  the 
Court  are  to  take  the  whole  libel 
together,  to  interpret  it  in  the 
way  in  which  ordinary  persons 


would  understand  it,  and  to 
judge  from  the  whole  tenor  of 
it,  whether  it  be  written  of  and 
concerning  the  government ;  and 
the  Court  having  come  to  this 
conclusion,  such  an  information 
was  held  good  after  verdict,  al- 
though the  record  did  not  con- 
tain any  averment  of  extrinsic 
facts,  in  order  to  shew  that  the 
libel  was  written  ot  and  concern- 
ing the  government.  Rex  v.  Bur^ 
dett,  Bart.  H.  1  and  2  G.  4.  P.  314 
Where  the  information  alleged,  that 
the  defendant  intending  to  cause 
it  to  be  believed,  that  divers 
subjects  of  our  lord  the  king 
had  been  inhumanly  killed  by 
certain  troops  of  our  lord  the 
king,  published  a  libel  of  and 
concerning  the  said  troops;  and 
the  only  inuendo  in  the  libel  was 
applied  to  the  word  dragoons, 
meaning  the  said  troops  of  our 
said  lord  the  king,  and  meaning 
thereby,  that  divers  liege  subjects 
of  our  lord  the  king  had  been 
inhumanly  cut  down  and  killed 
by.  the  said  troops  of  our  said 
lord  the  kin^;  Held,  after  ver- 
dict, that  this  was  sufficiently 
certain,  without  defining  what 
particular  troops  were  meant.  Ibid. 

8.  In  assumpsit  by  the  provisional 
assignee  or  a  bankrupt,  defendant 
pleaded  the  general  issue :  Held, 
that  the  fact  of  the  bankrupt'^ 
estate  having  be^n  assigned. by 
the  provisional  assignee  to  the 
new  assignees,  between  the  time 
of  issuing  the  latitat  and  the  de- 
livery of  the  declaration,  is  no 
ground  of  nonsuit  upon  a  plea  of 
non-assumpsit.  Qusere,  whether 
it  would  have  been  an  answer  to 
the  action,  if  specially  pleaded  ? 
Page  v.  Bauer,  E.  2  6.  4.  P.  345 

9.  In  assutnpsit  by  one  of  two  sur- 
viving partners.  The  fact  of  the 
p]aintin'*8  being  surviving  partnjcr 
must  be  stated  in  the  declaration; 

and 
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and  therefore  a  count  for  goods 
Bold  by  him  to  the  defendant  is 
not  supported  bv  proof  thai  the 
goods  were  sold  by  the  plaintiff 
and  his  deceased  partner.  JeU 
y.  Douglas,  B.%G.^.   Page  374 

10.  Declaration  stated  that  defend- 
ant barffained  for  and  bought  of 
plaintiira  a  quantity  of  £.  L  rice» 
acoordina  to  the  conditions  of 
sale  of  toe  Jb.  /.  Company,  to  be 
put  up  at  the  next  S.  /.  Com- 
pany^ sale  by  the  proprietors^  if 
rsquirea,  at  a  certaio  price  there 
fl[ientiened.  The  proof  was»  that 
the  rice  was  sold  per  sample. 
l*his  is  no  variance;  the  words 
*<  par  sample"  not  being  matter 
of  aeicription»  but  a  collateral 
engagement  that  die  aoods  sold 
i^all  correspond  with  tn6  sample. 
Parker  Y. Palmer j,^ A  Q.^.  887 

11.  Husband  andwife  lived  separate 
under  a  deed,  by  which  he  sti- 
pulated that  his  wiie  diould  en- 
joy,  as  her  s^Morate  and  distinct 
property,  all  e^ts,  &rt«  which 
she  might  acquire^  or  which  by 
any  gitt^  grants  &c.  of  represent- 
atioO)  sno)  tir  he  in  ber  right, 
might  be  entitled  to ;  and  that  he 
would  not  do  any  act  to  impede 
the  operation  ot  that  deed*  but 
would  ratify  all  lawful  or  equit- 
able proceedings  to  be  brought 
in  his  or  their  names,  for  retover- 
iQgsuch  real  and  personal  estates; 
1^  tlie  wife  having,  as  executrix 
of  jR.  Af.»  commenced  an  action 
on  a  promissory-note  against  de- 
fendants in  the  names  of  her 
husband  and  herself,  die  husband 
released  the  debt,  which  release 
was  pleaded  puis  darrein  continu- 
ance. The  Court»  on  application, 
ordered  such  plea  to  be  taken  off 
the  record,  and  the  release  to  be 
given  up  to  be  cancelled.  Itmell 
V.  NewHOfh  E»  2  Cr.  4.   Page  419 

12.  In  assumpsit  for  not  tndemnify- 
^  plaiptiif  in  consequence  of 
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his  having  become  bail  for  A^ 
in  an  action  at  the  suit  of  6.9  it 
Was  statea  that  £.,  in  Michaelmas 
term,  58  6.  3.,  recovered  against 
plaintiff.  The  judgment  given  in 
evidence  was  in  Hilary  term: 
Held,  that  this  was  no  variance, 
inasmuch  as  this  was  not  matter 
of  description,  but  an  allegation 
in  substance,  that  the  judgment 
had  been  obtained  before  the  com- 
mencment  of  the  action.  PkUlhs 
V.  Sham^E.  2  G.  4.        Page  4S5 

IS.  The  joint  owners  of  a  vessel  en- 
gaged  in  the  whale  fishery  suiy 
sue  a  purchaser  for  the  price  of 
whale  oil,  although  die  contract 
of  Side  were  made  by  one  of  die 
part-owners,  and  the  purchaser 
did  not  know  that  other  persons 
had  any  interest  in  the  trans- 
action. Skinner  v«  Sloctif  E. 
2G.4.  437 

li.  A  prescription  for  toll  of  00m 
brought  into  a  t<non  to  be  sold  on 
a  market  day  there,  whereof  any 
Dart  is  pitched  within  the  mariei 
lor  sale,  and  which  shall  be  there 
soldi  is  bad,  inasmuch  as  there 
cannot  be  any  toll  in  respect  of 
goods  not  actu^ly  brougnt  into 
die  market.  FTeUs  v.  Miles,  T. 
2  0.  4.  559 

15.  Where  the  plaintifb  hired  a 
chariot  for  the  day,  appointed 
the  coachman,  and  furnished  the 
horses:  Held,  that  they  were  pro- 
perly described  as  owners  and  pro- 
prietors ofit,inadeclarationagainst 
a  defendant  for  an  accident  arising 
£rom  his  servant's  negligence  in 
driving  against  the  chariot. 

H^  lusu,  that  where  defend- 
ant's servant  wantonly,  and  not 
in  order  to  execute  his  mas- 
ter's orders,  strikes  the  plaintiff's 
horses,  and  thereby  proauces  the 
accident,  his  master  is  not  liable ; 
but  where,  in  the  course  of  his 
employment,  he  so  strikes,  al- 
though ii^udiciousl^i  his  master 
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is  liable.      Cn^  v.  AlUon^   T. 
2G.4..  ^       Page  590 

16.  DeclaratioD  for  a  libel  published 
10  a  newspaper.  Flea,  that  the 
libel  was  originally  published  in 
the  ti.  Journal  by  /.  S.;  tod 
that  at  the  time  of  publication  by 
th^  defendant^  it  was^  stated  in 
sUch  publication  that  it  was  co- 
pied trom  that  newsp&per;  tod 
that,  pursuant  to  stafc*  S6  C  S. 
c.  76.,  /.  S.  had  made  an  affidavit 
that  hfe  was  the  publisher  of  the 
if.  Journal^  and  still  remained  so 
at  the  time  of  publication  bf  the 
libel:  Held,  that  this  plea  Was 
bad«  inasmuch  as  the  publi{^&Ubn 
by  the  defendant  did  hot  bftecify 
by  name  /.  S.  as  the  original  pub- 
lisher of  the  libel,  but  only  named 
lh6  journal. 

Semble,  that  even  if  I.  S.  had 
been  named  by  the  defendtot 
when  the  latter  p\iblish6d  the 
libel,  such  publicatibh,  beirtft  of 
written  slander^  cbuld  ftftt  n&ve 
been  justified. 

Semble,  also,  that  the  Mptti- 
tlon  of  oral  slander,  accbttiptoied 
by  a  declaration  01  thfe  tiaiUb  of 
the  Original  author,  canilot  be 
justified  unless  such  repetition  be 
made  without  malice,  and  upon 
a  fkir  and  justifiable  occdsibn. 

The  libel  stated  in  the  declar- 
ation, purported  to  b6  &  speech 
of  counsel  at  a  trial  of  the  plain- 
tiff on  a  criminal  charge ;  tod  it 
stated,  after  setting  oUt  the 
speech,  that  a  witness  was  called, 
who  proved  all  that  hid  been 
stated  by  counsel,  and  thftt  the 
defendant  was  immediately  after 
that  acquitted,  upon  a  d^fetrt  in 
proving  some  matter  of  form. 
The  plea,  stated,  that  in  fact  such 
a  speech  was  made,  and  that  the 
witness  called,  proved  all  that 
had  been  so  stated ;  but  it  did 
not  set  out  the  evidence,  or 
Justify  the  truth  of  th(?  charges 


made  in  the  counsel's  speech: 
Held,  that  such  ^led  waii  bad, 
inasmuch  as  a  party  cOiild  not  be 
justified  in  publishihg  thfe  r^ult 
of  evidence  given  lii  a  court  of 
justice,  but  must  state  the  evi- 
dence itself.  LtvoU  Vi  Whiter, 
T.  2  G.  4.  Page  605 

1?.  In  a  plea  by  the  inhabitants  of 
a  county,  that  the  Ihhabittot^  of 
a  particular  tbwAship  hlive  iifttiie- 
mortally  repaired  the  highway  at 
the  end  of  a  county  bridse  lituftte 
within  the  township,  it  id  dot  he- 
cessary  to  state  any  consideration 
for  such  prescription.  Rex  v, 
thkabitarat  of  tvist  Ridtng.  T. 
!2  G.  4.  623 

18.  A  blea  of  f^retgn  flltddhment 
stated  the  cugtdifi  16  b'd.  thttt  if 
the  plaintifriil  thi^  Maydr  6  Court 
allege  that  any  othfer  pe^Sbii  or 
persons  o^ed  dr  b^t  tb  the  then 
defendants  any  money  that  may 
be  attached,  tod  thftt\hlk  plaintiff 
below  alleged,  thftt  he  and  to- 
bther  pei-soh  Owed  to  the  det^nd- 
aht  below  a  Certain  WitA  of  fhon^y: 
tield  that  dubh  ple&  is  bad,  Ittas- 
much  As  Ih^  p'er66h  owffig  the 
mortSy  16  thfe  defendant  must, 
within  the  custom  as  pleaded,  be  a 
different  person  ttota  the  plaintiff. 

Qusre,  whether  a  Custom  for 
a  party  to  attach  money  in  the 
h^ndd  of  himdelf  tod  partner, 
could'  be  Supported.  N'on^  V. 
tiulktt.tiG.i.  646 

19.  beolaration  stated,  that  plaintiff 
had  cohabited  witli  defendant  as 
his  hiist^ss,  tod  that  it  was 
agreed  that  no  further  ittamoral 
connection  should  take  place  be- 
tween them,  ami  thitt  defendant 
should  allow  her  an  annuity  as 
long  as  she  should  continue  of 
good  and  virtuous  life  and  de- 
meanour ;  and  thereupon,  hi  con- 
sideration of  the  premiaM)  and 
that  the  plaintiff  would  give  up 
the  annuity,  delendtot  prenAed 
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to  pay  as  much  as  the  annuity 
was  reasonably  worth :  Held  bad 
upon  general  demurrer.  Binning^ 
ton  V.  fVallis,  T.  2  G.  4*.  Page  6.50 
20.  Declaration  in  debt  for  tithes 
under  2  and  S  Edw,  6.  c.  IS.  s.  1. 
omitting  to  state  that  the  tithes 
had  been  yielded  and  paid,  and 
of  rieht  ought  to  have  been  paid 
withm  40  years  next  before  the 
passing  of  the  act  is  bad  even 
afler  verdict.  Butt  v.  Howard^ 
T.  2  G.  4.  Page  655 

POOR. 

!•  A  select  vestr^r  for  the  manage- 
ment of  the  parish  affiurs  existing 
by  ancient  custom*  cannot  elect 
another  select  vestry  for  the  man- 
agement of  the  poor  within  the 
59  G.  S.  c.  12.  The  King  v. 
Woodman  and  Others,  E.  2  G.  4. 

507 

2.  Where  a  pauper,  legally  settled 
in  the  parish  of  A^^  having  met 
with  a  severe  accident  in  the 
parish  of  ^.y  was  carried  into  an 
adjacent  parish  to  be  cured,  and 
Remained  there  for  a  long  period 
of  time :  Held,  that  he  was  to  be 
considered  as  casual  poor  in  the 
parish  of  C,  and  was  irremovable; 
and  that  an  order  of  removal  to 
A.,  suspended,  under  the  powers 
of  35  G.  S.  c.  101.,  and  a  subse- 
quent order  on  the  overseers 
of  ^.  to  pay  the  intermediate 
charges  incurred  by  the  parish 
of  C,  were  invalid.  The  King 
v.  The  Inhabitants  of  St,  Law- 
rence,  Ludlow,  T.  2  G.  4.         660 

PRACTICE. 
See  Jury. 

1.  Where  the  employment  of  an 
attorney  is  so  connected  with  his 
professional  character,  as  to  afford 
a  presumption  that  his  employ- 
ment was  in  consequence  of  that 
character,  the  Court  will  inter- 


fere in  a  summary  way  to  compel 
him  faithfully  to  execute  the 
trust  reposed  in  him  ;  and,  there- 
fore, where  an  attorney  was  em- 
ployed bv  A,,  to  collect  and  get 
m  the  effects  due  to  him  as  ad- 
ministrator of  another  person,  the 
Court  compelled  the  attorney  to 
render  an  account  to  the  execu- 
tors of  A,  of  the  monies,  &c.  re- 
ceived by  him,  although  he  had 
never  been  employed'  by.  A  or 
his  executors  to  conduct  any  suit 
in  law  or  equity  on  his  or  their 
behalf.  Aitkin,  In  the  Matter  of 
the  Executors  ^  Af.  1.  G.4.  P.  47 

2.  An  attorney  m  custody  for  debt 
loses  his  privilege,  and  may  be 
detained  upon  mesne  process. 
Buks  v.  Wilton,  Gent*  one,  S^e, 
M.  1  G.  4.  88 

3*  An  agent  employed  to  take  out 
an  attorney's  annual  certificate, 
having  neglected  so  to  do,  and 
the  attorney  having  from  ignor- 
ance of  the  fact  continued  to 
practise,  the  Court  will  only  al- 
low him  to  be  re-admitted  upon 
payment  of  the  arrears,  and  a 
fine.  Ex  parte  Leacroft,  M, 
1  G.  4.  90 

4.  The  bail  to  the  sheriff  are  dis- 
charged by  the  defendants  giving 
a  cognovit  for  payment  of  debt 
and  costs.  Farmer  v.  Thoriey, 
M.  1  G.  4.  91 

5.  This  Court  will  set  aside  a  judg- 
ment founded  on  an  usurious 
security,  without  compelling  the 
defendant  to  pay  the  principal 
and  interest.  Roberts  v.  Gqf, 
M.  1  &  4.  92 

6.  Defendant  having  pleaded  in 
abatement,  that  four  others  were 
jointly  liable  with  himself,  the 
plaintiff  applied  to  the  defend- 
ant's attorney  to  give  the  places  of 
residence,  and  additions  of  those 
persons,  which  he  refused,  unless 
the  action  were  discontinued. 
Under  these  drcumsiances,  the 

Court 
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Court  made  a  rule  absolute  for 
the  defendant  to  deliver  such 
particulars,  or  in  default  thereof, 
for  setting  aside  the  plea.  Tay- 
lor and  Others  t.  Harrisy  M.  1 

.    G.  4.  Page  93 

7.  A  court  of  general  gaol  delivery 
has  the  power  to  make  an  order 
to  prohibit  the  publication  of  the 
proceedings  pending  a  trial  likely 
to  continue  for  several  successive 
days,  and  to  punish  disobedience 
to  such  order  by  fine. 

Service  of  an  order  of  such  court, 
calling  upon  the  editor  of  a  news- 
paper *<  to  answer  for  contemptu^ 
ously  publishing  such  proceed- 
ings," at  the  office  at  which  the 
newspaper  was  published,  is  good 
service  within  the  38  G.  3.  c.  78. 
s,  12« ;  and  the  editor  not  having 
appeared,  the  fine  was  held  to  be 
properly  imposed  upon  him  in  his 
absence.  The  King  v.  Clement, 
i/.  land  2  G.  4.  218 

8«  The  proceedings  in  an  action  on 
the  bail  bond  having  been  stayed, 
the  defendant  pleaded  to  the 
original  action,  the  general  issue, 
and  subse(]^uently  a  plea  of  bank- 
ruptcy, puis  darrein  continuance. 
There  being  no  affidavit,  that  the 
application  to  stay  the  proceed- 
ings was  made  on  the  part  of  the 
bail,  the  Court  now  set  aside 
the  latter  plea,  and  restrained  the 
defendant  to  his  plea  of  general 
issue,  on  the  ground,  that  when 
the  proceedings  were  stayed  in 
the  action  on  the  bail  bond,  it 
was  intended  that  the  defendant 
should  only  question  the  validity 
of  the  original  debt.  Doroson  v. 
Levi,  H.  1  and  2  G.  4.  249 

9.  The  record  in  a  case  of  felony 
at  the  quarter  sessions,  afler  stat- 
ing the  indictment,  plea  of  not 
guilty,  and  verdict  of  guilty 
thereon,  added,  *'  that  because  it 
appeared  to  the  justices,  that 
afti^r  the  jury  had  retired,  one  of 


them  had  separated  from  his 
fellows,  and  conversed  respecting 
his  verdict  with  a  stranger,  it  was 
considered  that  the  verdict  was 
bad  ;*'  and  it  was  therefore  quash- 
ed, and  a  venire  de  novo  awarded 
to  the  next  sessions.  It  then  pro- 
ceeded to  set  out  the'  appearance 
of  the  parties  at  the  next  sessions, 
and  the  trial  and  conviction  by 
the  second  jury ;  whereupon  all 
and  singular  the  premises  being 
seen  and  considered,  judgment  was 
given,  &c. :  Held,  upon  a  writ  of 
error  brought,  that  the  judgment 
was  right.  The  King  v.  Fowler  and 
Sexton,  H.  1  and  2  G.  4.  Page  273 

10.  Where  the  return  to  a  writ  of 
latitat  stated  that  the  defendant 
was  insane,  and  could  not  be  re- 
moved without  great  danger,  and 
continued  so  till  the  return  of  the 
tunV,  the  Court  refused  an  attach- 
ment against  the  sheriiT.  Cave- 
nagh  V.  Collett.  i/.  1  and  2  G.  4. 

280 

11.  A  writ  returnable  on  a  dies  non 
is  altogether  void,  and  cannot  be 
amended  by  the  Court.  Kentoor^ 
thy  V.  Peppiat,  H.  1  and  2  G.  4. 

288 

12.  The  notice  required  by  13  G.  2. 
c.  18.  s,  5.  for  removing  an  order 
of  justices  by  certiorari,  must 
state  on  the  face  of  it  the  name 
of  the  party  applying  for  the 
writ.  The  Kins  v.  Tne  Justices 
of  Lancashire,  i/.  1  and  2  G.  4. 

289 

13.  The  Court  will  not  compel  the 
vestry  clerk  of  a  parish  to  pro- 
duce, and  permit  copies  to  be 
taken  of,  documents  from  the 
parish  chest  in  his  custody,  for 
any  other  than  parochial  pur- 
poses. May  V.  Gtoynne,  H,  I  and 
2  G.  4.  301 

14.  Where  a  defendant  was  con- 
victed of  a  libel,  which^  on  the 
face  of  it,  purported  to  have 
been  written  in  consequence  of 

his 
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his  having  read  a  statement  of 
facts  in  dmbrent  newspapers,  an 
affidavit  that  he  did  read  such 
statements  in  such  newspapers, 
may  be  received  in  mitigation  of 
punishment ;  but  an  affidavit  that 
the  facts  contained  in  those  state- 
ments were  true,  is  not  admissible. 
The  King  v.  Burdetty  H.  1  and 
2  G.  4.  Page  3U 

15.  A  Judee  at  nisi  prius  has  the 
power  of  fining  a  defendant  for 
a  contempt  committed  by  him  in 
the  course  of  addressing  the  jury. 
The  King  v.  Davison^  H.  1  and 
2  G.  4.  829 

16-  The  Court  may  order  a  verdict 
to  be  entered  for  the  plaintiff, 
where  the  cause  was  undefended 
at  nisi  prius,  and  the  judge  di- 
rected a  nonsuit,  with  liberty  to 
the  plaintiff  to  move  to  enter  a 
verdict.  Treacher  v.  Hinton,  E. 
2  G.  4.  413 

17.  Husband  and  wife  lived  separate 
under  a  deed,  by  which  he  stipu- 
lated that  his  wife  should  enjoy, 
as  her  separate  and  distinct  pro- 
perty, ail  effects,  &c.  whichs  he 
ipight  acquire,  or  which  by  any 
gift,  grant,  &c.  or  representation, 
she,  or  he  in  her  rignt,  might  be 
entitled  to;  and  that  he  would 
not  do  any  act  to  impede  the 
operation  of  that  deed,  but  would 
ratify  all  lawful  or  equitable  pro- 
ceeaings  to  be  brought  in  his  or 
their  names,  for  recovering  such 
real  and  personal  estates;  and  the 
wife  having,  as  executrix  ofR.M,, 
commenced  an  action  on  a  pro- 
missory-note against  defendants, 
in  the  names  or  her  husband  and 
herself,  the  husband  released  the 
debt ;  which  release  was  pleaded 
puis  darrein*  continuance.  The 
Court  on  application,  ordered 
such  plea  to  be  taicen  off  the 
record,  and  the  release  to  be 
given  up  to  be  cancelled.  Innell 
V.  Nexiomany  E,  2  G.  4.  419 
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18.  The  plaintiff,  after  Judgm^t 
recovered,  settled  the  action  with 
the  defendant,  and  employed  anew 
attorney  to  enter  up  satisfaction 
on  the  record:  Held,  that  the 
defendant  was  entitled  to  be  dis- 
charged out  of  custody,  although 
the  hen  of  the  plaintiff's  attorney 
on  the  costs  had  not  been  satis- 
fied.     Marr  v.  Smith,  E.  2  G.4. 

Page  4/)6 

19.  Notice  under  32  G.  2.  c.  28, 
must  be  given  to  a  creditor  four- 
teen clear  days  exclusive  both  of 
the  day  of  service  and  that  of 
presenting  the  petiuon.  Zoueh 
v.  Empsey,  E.  T.  2  G.  4.       522 

20.  Plaintiffin  an  inferior  court,  from 
which  a  cause  is  removed  by  ha- 
beas corpus,  and  a  rule  for  bet- 
ter bail  given,  is  not  entitled  to  a 
procedendo,  after  render  of  de- 
fendant and  notice  of  such  render, 
although  the  render  be  made  after 
the  day  on  which  the  rule  for 
better  bail  expires.  Johnson  v. 
fValker,  E.  2  G.  4.  555 

21.  An  arrest  of  a  party,  described 
in  a  testatum  special  capias,  and 
in  the  affidavit  to  hold  to  bail, 
by  the  initials  of  his  Christian 
name  only,  is  irregufar.  Reynolds 
V.  Haukin,  E.  2  <?.  4.  5S6 

22.  An  alias  scire  facias  issued 
against  bail  must  be  left  ^t  the 
sheriff's  office  four  days,  exclusive 
both  of  the  day  of  lodging  it  and 
the  day  of  the  return.  WStson  v. 
Farr,  E.  2  G.  4.  537 

23.  Delivery  of  declaration  in  eject- 
ment to  an  agent  of  tenant  in  pos- 
session, who  resided  abroad,  is  * 
sufficient  to  entitle  the  plaintiff 
to  judgment  against  the  casual 
ejector.    Doe  v.  Roe,  T.  2  G.  4. 

653 

24.  An  insolvent  debtor  having  pe- 
titioned the  insolvent  court  to  be 
discharged  under  the  act,  a  cred- 
itor gave  notice  of  bis  intention 
to  oppose  him,  on  the  ground  that 

the 
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the  debt  was  fraudulently  con- 
tracted. To  induce  the  latter  to 
withdraw  his  opposition,  the  in- 
solvent agreed  to  execute,  within 
three  days  afler  his  discharge,  a 
warrant  of  attorney  for  the  debt, 
and,  in  the  mean  time,  to  give  a 
promissory  note  of  a  third  person 
for  the  amount,  which  was  toi>e 
delivered  up  on  the  execution 
of  the  warrant  of  attorney.  The 
insolvent  was  discharged,  and  the 
warrant  of  attorney  was  executed 
on  the  delivery  up  of  the  note. 
The  Court  i^et  asiae  the  warrant 
of  attorney,  and  the  judgment  en*' 
tered  up  toereon,  on  the  ground 
that  the  agreement  on  which 
they  were  founded  was  contrary 
to  the  policy  of  the  insolvent  act, 
inasmuch  as  it  enabled  the  cred- 
itor to  take  to  himself  a  large 
portion  of  the  future  effects 
which  the  legislature  intended 
to  be  distributed  among  all  the 
creditors.  Jackson  r.  jJaviioUf 
T.  2  G.  i.  Page  691 

PROMISSORY  NOTE. 

1.  A  promissory  note  for  the  pay- 
ment of  30/.,  at  three  months  after 
date,  with  interest  from  the  date, 
requires  a  stamp  applicable  to  a 
note  not  ezceeciing  SO/.  Prues- 
sing  V.  In^,  H.  1  and  2  G.  4.  fiO*. 

2.  A  promissory  note,  payable  two 
months  after  sight*  requires  a 
stamp  appropriated  to  a  note, 
payable  more  than  60  days  after 
sight,  or  two  months  after  date, 
date  and  sight  not  being  in  this 
case  synonymous.  Siurdi/  v.  Hen' 
derson,  T.  2  G.  4.  592 

3.  Where  a  note  stated  that  J.  S. 
promised  to  pay  to  i4.  J9.,  or  order, 
a  certain  sum,  and  was  signed 
J.  S.  or  else  /•  G.  .•  Held,  that 
this  was  not  a  promissory  note  by 
J.  G.  within  the  statute  Of  Anne^ 
Ferris  v.  Bond,  T.  2  G.  4.      679 


RECTOR, 

See  AcTiQK  on  th«  Case»  3. 

REMOVAL,  ORDER  OF. 

The  power  given  to  magistrates, 
under  35  G.  3.  c.  101.  «.2.,  of  or- 
dering the  charges  incurred  dur- 
ing the  suspension  of  an  order 
01  removal,  to  be  paid  by  the 
parish  to  which  the  order  is  made, 
IS  confined  to  two  eases  only, 
viz.  the  death  or  removal  of  the 
pauper ;  and,  therefore,  where  a 
pauper,  during  the  suspension  of 
an  order  of  removal,  became  ir- 
removable in  consequence  of  an 
estate  descending  to  him :  Held 
that  such  a  case  was  not  within 
the  act ;  and  that  the  pauper  not 
having  been  removed,  no  order 
,  for  the  payment  of  any  charges 
incurred  during  the  suspension  of 
the  original  order  of  removal, 
could  be  made.  The  King  v. 
The  Inhabitants  ^Chagford,  H. 


land2G.4. 
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RULES  OF  COURT.      196.539 

SCIRE  FACIAS, 
See  Pkactice,  22. 

SCOTCHMAN, 
See  Settlement,  1. 

SESSIONS, 
See  AppsaI'»  notice  of,  1. 
1.  The  Court  of  K.  B.  has  no  juris- 
diction to  review  the  judgment  of 
the  quarter  sessions,  except  on  a 
case  sent  up  for  their  consider- 
ation ;  and,  therefore,  where  the 
sessions,  having  heard  the  with 
nesses  on  one  side,  had  refused 
to  hear  those  on  the  other  side  in 
an  appeal,  on  the  ground  that 
their  testimony  had  been  pre- 
faced by  observations  on  the  part 
of  the  advocate  contrary  to  their 

usual 
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usual  practice^  the  Court  refused 
to  grant  a  mandamus  to  rehear 
the  appeal.  The  King  v.  The 
Justices  of  Carnarvon^  M.  1  G.  4-. 
Page  86 

2.  By  50  G.  3.  c.48.  s.25.  it  is  pro- 
vided, that  any  party  aggrieved 
by  the  conviction  under  that  act, 
who  shall  enter  into  a  recogni- 
zance to  appear  at  the  next  ses- 
sions, shall  be  at  liberty  to  appeal 
to  such  sessions :  Held,  that  this 
dispenses  with,  the  necessity  of 
any  notice  of  appeal ;  and  that  if 
the  party  duly  enter  into  the  re- 
cognizance,.tlic  sessions  are  bound 
to  hear  the  appeal.  The  King  v. 
The  Justices  of  Essex,  H,  1  and 
2G.4.  276 

8.  Where,  by  charter,  the  magis- 
trates of  a  borough,  which  was  a 
County  of  itself,  held  only  general 
sessions  twice  a  year,  and  not 
quarter  sessions :  Held,  that  an 
appeal  against  an  ordes^of  removal 
might  be  made  to  the  next  gene- 
ral sessions  of  the  peace  for  such 
borough.  The  King  v.  The  Jus- 
tices of  Carmarthen,  H.  1  and  2 
G.4.  291 

SETTLEMENT. 

By  Stat.  59  G- 3.  c.  12.  j.33.,  the 
wife  and  eight  unemancipated 
children  of  a  Scotchman^  who  has 
not  acquired  anjr  settlement  in 
England,  must,  if  chargeable,  be 
sent,  by  a  pass,  along  with  the 
husband  to  Scotland,  and  cannot 
be  removed  to  the  maiden-settle- 
ment of  the  wife.  The  King  v. 
The  Inhabitants  of  Leeds,  E. 
2G.4.  498 

SETTLEMENT  —  Bt/  executing 
an  Office* 

Where  a  pauper  was  legally  sworn 
as  a  b(^rsholder  at  a  court-leet, 
and  after  executing  the  office  for 


a  few  days,  was  afterwards  irre- 
gularly, by  two  magistrates,  dis- 
charged from  executing  his  office, 
and  another  person  appointed,  but 
he '  acauiesced  in  this,  and  did 
not  in  ract  afterwards  execute  ihe 
office:  Held,  that  this  was  not 
executing  an  annual  office  within 
the  parish  so  as  to  confer  a  settle- 
menu  The  King  v.  The  Inha- 
bitants of  Holy  Gross,  Wfstgate, 
r.2G.4.  Page  619 

SETTLEMENT  —  By  Apprentice^ 
ship. 

By  an  indenture  of  apprenticeship 
it  was  stipulated,  that  the  master 
should  provide  meat,  &c.  during 
the  term,  except  in  the  winter 
seasons,  when  the  ship  to  which 
the  apprentice  belonged  should 
be  laid  by  unrigged ;  during  which 
time  the  apprentice  was  to  be 
maintained  by  himself  or  friends, 
the  master  paying  a  compensa- 
tion. Under  this  stipulation,  the 
apprentice,  during  the  winter,  re- 
sided with  his  parents  in  the  town- 
ship of  B.  for  more  than  fort^ 
days,  not  doing  any  work  for  his 
master  during  such  residence: 
Held,  that  this  was  not  a  resi- 
dence under  the  indentures  and 
conferred  no  settlement.  The 
King  V.  The  Inhabitants  ofBrot- 
ton,  M.  1  G.  4-.  84 

SETTLEMENT  --  By  Hiring  and 

Service, 

A  pauper  having  hired  himself  with- 
out specifying  any  time,  entered 
into  the  service  the  day  before 
New-year's  Day,  and  quitted  two 
days  after  Christmas,  receiving  his 
full  wages :  that  being  the  usual 
time  that  servants  in  that  part  of 
the  country  go  into  and  leave 
their  places.  The  Court  thought 
tliat  this  was  a  contract  which  had 
arrived 
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amVed  at  its  tennination  before 
the  expiration  of  a  year ;  but  the 
sessions  having  expressly  found  it 
to  be  aliiringan4  servicefor  a  year, 
the  Court  considered  themselves  as 
bound  by  that  finding.  The  King 
.▼.  The  Inhabitants  of  Turley,  T. 
2G.i!.  ^  Page.  624 

SETTLEMENT  — 5y  renting  a 
Tenement. 

A  pauper  having  hired  a  tenement 
of  more  than  10/.  a-year,  resided 
in  it  more  than  forty  days  alto- 
gether, but  only  thirty-eight  days 
before  the  passmg.  of  the  59  G.  S. 
c*50.:  Held  that  this  conferred 
no  settlement.     The  King  v.  The 

,  Inhabitants  of  St.  Mary^e-Bone, 
T.2G.4f.  fiftl 

SHIPOWNER. 

A  ship-owner  is  liable  for  necessary 
repairs  done  to  a  ship  by  the  mas- 
ter's order,  and  the  word  '<  ne- 
cessary" means  such  as  are  fit 
and  proper  for  the  vessel  upon 
her  voyage,  and  such  as  a  pru- 
dent owner  himself,  if  present, 
would  order.  Webster  v.  See- 
kampf  E.  2  G.  4.  S52 

STAMP. 

1.  A  promissory  note  for  the  pay- 
ment of  SO/,  at  three  months  after 
date,  requires  a  stamp  applicable 
to  a  note  not  exceeding  30/.  Pru' 
essingr.lnsj  H.  1  and2G.4.  204 

9.  An  act  of  parliament  provided 
that  the  M,  Canal  Company  should 
not  take  any  higher  or  greater 
rate  of  tonnage  than  should,  for 
the  time  being,  be  taken  by  the 
B.  Canal  Company ;  and  the  lat- 
ter, by  a  resolution  at  a  general 
assembly,  and  under  their  com- 
mon seal,  reduced  their  tolls  : 
Held,  that  the  M.  Canal  Com- 
pany could  not  question  collacer- 

VoL.  IV. 
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ally  the  validity  of  such  resolution, 
but  were  bound  by  it. 

The  B.  Canal  Company's  act 
directed  that  no  reduction  of  the 
tolls  should  take  place,  unless  as- 
sented to  by  two-thirds  of  the 
proprietors;  but  allowed  them  to 
vote  by  proxy,  a  form  for  which 
instrument  was  given  by  the  act- 
Quaere,  whether  such  instrument, 
requires  to  be  stamped?  The 
Monmouthshire  Canat  Company  v. 
KendaUy  E.2G.  4.  Page  45S 
3.  A  promissory  note,  payable  two 
months  after  sight,  requires  a 
stamp  appropriated  to  a  note  pay- 
able more  Uian  sixty  days  after 
sight,  or  two  months  dter  date» 
and  si^ht  not  being  in  his  case 
synonymous.  Sturdy  v.  Hender- 
son, T  2  G.  4.  592 

SURRENDER  OF  COPYHOLD, 

See  LlMTTATION- 

TRESPASS, 
See  Costs,  1. 

In  trespass,  the  dedaration  was  for 
taking  ffoods,  chattels,  and  ef- 
fects: Held,  that  the  plaintiff 
mi^ht  recover  the  value  of  fix* 
tures  under  these  words.  Pitt  v. 
Shew,  £r.  1  and  2  G.4.  206 

TITHES, 
See  Plxadinc,  20. 

TOLL, 
See  Market. 

TROVER. 

An^  exchequer  bill,  the  blank  in 
which  was  not  fUled  up,  having 
been  placed  for  sale  in  the  hands 
of  A.,  he,  instead  of  selling  it, 
deposited  it  at  his  banker's,  who 
made  him  advances  to  the  amount 
of  iVi  value.  It  was  held^y  three 
Justices, 
3  D 
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Justices,  SatfUj^J.  dissentiente, 
that  the  owner  of  the  exchequer 
bill  could  not  maintain  trover 
against  the  bankers,  the  property 
in  such  exchequer  bill,  hke  bank 
notes  and  bills  of  exchange  in- 
dorsed in  blank,  passing  by  de- 
lixery.  Wookey  v,  Pole^  M. 
1G.4.  Pagel 

VARIANCE. 

^  !•  Declaration  stated,  that  defend- 
ant  bargained  for  and  bought  of 
plaintiflfs  a  quantity  of  £.  /.  rice, 
according  to  the    conditions  of 
sale  of  the  E.  I.  Company,  to  be 
put  up  at  the  next  E.  L  Com- 
pany's sale  by  the  proprietors,  if 
required,  at  a  certain  price  there 
mentioned.    The  proof  was,  that 
besides  these  conditions,  the  cer, 
was  sold  per  sample.    This  is  no 
Tariance ;  the  words   **  per  sam- 
ple" not  being   a  description  of 
the  commodity  sold,  but  a  colla- 
teral engagement  that  it  shall  be 
of  a  particular  quality.    Parker 
y.  Palmer.  E.2G.^.  887 

2.  In  assumpsit  for  not  indemnify, 
ing  plaintiff  in  consequence  of  his 
having  become  bail  for  A.  in  an 
action  at  the  suit  of  B.,  it  was 
stated  that  B.,  in  Michaelmas 
term,  58  G.  8.,  recovered  against 
plaintiff.  The  judgment  given 
ui  evidence  was  in  Hilary  term  : 
Held,  that  this  was  no  variance, 
inasmuch  as  this  was  not  matter 
of  description,  but  an  allegation 
in  substance  that  the  judgment 
had  been  obtained  before  the 
commencement  of  this  action. 
PhiUips  V.  Shato,   E.^^G.4t. 

485 

VENDOR  AND  VENDEE. 

1.  A  defendant  bargained  for  and 
bonght  of  the  plaintifi  a  quantity 
of  JB.  /.  rice,  per  sample.    The 
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rice  did  not  correspond  with  tha 
sample;  but  the  defendant,  after 
seeing  fresh  samples,  inferior  in 
quality  to  the  original  purchase- 
sample,  put  it  up  at  the  £.  i. 
Company's  sale,  at  a  limited  price; 
and  no  bidding  taking  place  to 
that  extent,  he  bought  it  in: 
Held,  that  he  could  not  after- 
warda  repudiate  the  contract. 
Parker  v.  Palmer,  E.  2  G.  4. 

Page  887 
U  A  quantity  of  oats,  having  been 
consigned  by  a  merchant  abroad, 
to  be  sold  by  J.  5.,  who  was  a 
merchant  as  well  as  factor,  he 
placed  them  in  the  hands  of  il.,  a 
com  factor,  as  a  security  for  ad- 
vances made  by  him;  but  the 
oats  were  not  to  be  sold  without 
iiic  cuiiseui  i>f  »/,  S.    They  re* 
mained  in  AJb  possesion  upon 
these    terms,    for  niue  months, 
when  they  were  transferred  to  if. 
by  a  sale  at  the  market  price. 
No  money  actually  passed,  nor 
were  any  acpount-rales  rendered; 
but  the  amount  of  the  price  was 
allowed  in  account  between  J.  5. 
and  A»t  leaving  a  balance  in  &- 
vour  of  the  latter:  Held,  that  this 
was  in  substance. a  pledge,  and 
not  a  sale  by  the  factor ;  and  that 
no  property  passed  to  A.f   al- 
though the  juiy  had  foUnd  it  to  be 
a  honk  fide  transaction.     Kuckein 
v.WUsony  JE:.2G.4.  448 

VESTRY. 

1.  The  Court  will  not  compel  the 
vestry  clerk  of  a  parish  to  pro* 
duce,  and  permit  copies  to  be 
taken  of,  documents  from  the  pa^ 
rish  chest  in  his  custody,  for  any 
other  than  parochial  purposes. 
Afoy V. Givynne,  H.  1  and2 G.4. 

2,  A  select  vestry  for  the  voaaaafe- 
ment  of  the  pansh  affidrs,  exisdng 
by  ancient  cuiStom,  cannot  elect 

another 
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«Dother  select  vestry  for  the  ma- , 
nagemeot  of  the  poor,  within  the 
59  G.  8.   c.  12.      The  King    ▼. 
fVoodman,  E.  2  G.  4.     Page  507 

USURY. 

The  Court  will  set  aside  a  judgment 
founded  on  an  usurious  securitj, 
without  compelling  the  defendant 
to  pay  the  principu  and  interest. 
Robert$y,  Goff,  M.  1  G.  4.      92 

WILL. 

1.  A  testator;  by  his  will,  devised  to 
MaUheto  W.^  his  brother,  and 
Simon  W.^  his  brother's  son,  $ 
certain  estate.  It  appeared  diat 
the  testator  had  three  brothers, 
each  of  whom  had  a  son  of  the 
name  of  Simon  living  at  the  time 
of  the  testator's  death:  Held, 
that  the  proof  of  this  fact  did  not 
raise  any  latent  ambiguity  in  the 
will,  so  as  to  let  in  parol  evidence 
of  declarations  of  the  testator  as 
to  the  person  intended,  it  being 
clear  that  the  person  entitled  was 
Simonj  son  of  Mattheto,  DoCy 
dem.  WesUakef  v.  JVestlake,  M. 
I  G.4.  57 

2.  By  letters  patent,  24  Car.  2.,  the 
king  granted  to  the  use  of  A.^  his 
heirs  and  assigns,  for  ever,  an  an- 
nuity of  1000/.,  to  be  paid  out  pf 


his  revenue  of  four  and  a  half  per 
•  cent.,  at  Barbadoes  and  the  Lee^ 
toard  Islands :  Held,  that  this  an- 
nuity was  personal  property,  and 
duly  passeci  under  a  will  attested 
bv  two  witnesses,  by  a  residuary 
cutuse  bequeathing  all  the  rest, 
residue,  and  remainder  of  a  testa- 
trix's personal  estate,  of  what  na- 
ture or  kind  soever,  to  her  execu- 
tors. Aubin  V.  Dofy,  Af.  1  G.  4. 
Page  59 
3.  Where  a  testator  bequeathed  all 
his  houses  and  premises  in  W,  to 
his  wife  for  life ;  and,  at  her  de- 
cease, to  go  to  his  eldest  son,  or 
surviving  sons;  and,  in  lack  of 
sons,  to  daughters ;  and  his  copy- 
hold land  at  L.  to  his  eldest  son  ; 
and,  in  case  of  his  decease,  to  the 
eldest,  and  so  on  in  rotation;  and^ 
in  lack  of  sons,  to  daughters ;  and 
directed  his  personal  property  to 
be  equally  divided  among  the  re- 
maimng  cnildren  :  Held,  that  the 
son  who  at  the  death  of  the  testa- 
tor was  the  eldest,  under  the  will, 
and  as  heir  at  law,  took  a  fee  in 
the  premises  at  W,y  subject  to  his 
mother's  life  estate,  and  a  fee  in 
the  copyhold  land  at  L.  Wright 
Stevens,  T.  2G.4.  574 

WRIT, 
See  Practice,  11. 
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FriBtcd  by  A.  Strahui,  Law-FHntcr  to  Hb  MaJMty, 
Frinten-Strect,  London. 
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